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CASES 

ARGUED  and  DETERMINED  1829. 

IX  THS 

Court  of  COMMON  PLEAS, 

OTHER  COURTS, 

IV 

Trinity  Term, 

AND  THE  VACATION  PRECEDING, 
In  the  Tenth  Year  of  the  Reign  of  George  IV. 


IN  THE  HOUSE  OF  LORDS. 


Fox  v.  The  Bishop  of  Chester.  j*w3. 

(In  Error.) 

'T'HIS  was  a  writ  of  error,  brought  by  the  Plaintiff  The  sale  of  a 

heaW,  from  a  judgment  of  the  Court  of  King's  "?*  P1^*- 
*»■*»>.  W»      •  •    *  *.  i  ation,  thein- 

Beneh  at  Westminster ^  affirming  a  judgment  of  the  court  cumbent  being 

of  great  sessions  at  Chester ■,  on  a  special  verdict  in  a  quare  '*  extremist 
impedit  commenced  in  the  latter  court  knowledge  of 

both  contract- 
ing parties,  bat  without  the  privity  or  with  a  view  to  the  nomination  of  the  par- 
ticular clerk*  it  not  void  on  the  ground  of  aimonjr. 

Vol.  VI.  B  The 


2  CASES  in  TRINITY  TERM,  etc. 

1829.  The  first  count  of  the  declaration  stated  that  the 

v  _'  advowson  of  the  rectory  of  the  church  of  Wilmslow  was 

v.  appurtenant  to  the  manor  of  Bollyn ;  and  set  out  the 

The  Bishop  of  title  of  Thomas  J.  Trqffbrd  for  life  thereto:  that  T.J. 
Chestkr 

Trqffbrd)   by  indenture,   dated    12th   November   1819, 

granted  unto  the  Plaintiff,  his  executors,  &c,  the  ad- 
vowson of  the  rectory  and  parish  church  of  WUmdow, 
for  ninety-nine  years,  if  the  grantor  should  so  long  live* 
Averment,  that  grantor  was  still  living,  and  that  the 
church  became  vacant  by  the  death  of  the  last  in- 
cumbent, whereby  it  belonged  to  the  Plaintiff  to  present, 
but  the  Defendant  hindered  him  from  so  doing. 

There  was  a  second  count,  setting  out  a  title  to  the 
advowson  in  gross,  and  omitting  all  mention  of  the 
manor ;  in  all  other  respects  it  was  similar  to  the  first 

The  Defendant  craved  oyer  of  the  indenture  made 
between  the  Plaintiff  and  Trqffbrd,  whereby  it  was  wit- 
nessed, that  in  consideration  of  6000/.  paid  to  Trqffbrd 
by  the  Plaintiff,  the  former  had  granted,  bargained, 
sold,  and  demised,  and  by  the  said  indenture  did  grant, 
&c,  all  that  the  advowson,  donation,  right  of  patronage, 
presentation,  and  free  disposition  of,  in,  and  to,  the 
rectory  and  parish  church  of  Wilmslow,  with  the  rights, 
members,  and  appurtenances  thereunto  belonging;  ha- 
bendum, for  ninety-nine  years,  if  Trqffbrd  should  so  long 
live.  With  a  proviso  that  when  and  so  soon  as  he  the 
said  Edward  Vigor  Fox,  his  executors,  &c,  should  have 
presented  to  the  said  rectory  or  church  of  Wilmslow,  by 
reason  of  the  same  having  become  vacant  or  void  by  the 
death,  resignation,  deprivation,  eviction,  promotion,  or 
cession  of  J.  Bradshaw  the  incumbent,  or  otherwise,  or 
through  the  wilful  neglect  or  default  of  him  the  said 
Edward  Vigor  Fox,  his  executors,  &c,  the  said  rectory 
or  church  should  have  been  suffered,  as  to  the  present- 
ation or  right  of  presentation  thereto  to  lapse,  he  the 
said  Edward  Vigor  Fox,  his  executors,  &c,  should  and 

would 


in  the  Tenth  Year  of  GEO.  IV.  3 

would  at  any  time  or  times  thereafter  at  the  request  and       1829. 

proper  costs  and  charges  of  the  said   Thomas  Joseph         ~*  L 

Trqffbrd,  or  such  person  as  he  should  appoint,  re-assign  v# 

the  said    advowson    to  him  the   said    Thomas  Joseph  The  Bishop  of 

Chester 
Trqffbrd,  or  such  person  as  aforesaid,  for  all  the  residue 

which  should  be  then  unexpired  of  the  said  term  of 
ninety-nine  years,  free  from  all  incumbrances  by  the 
siid  Edward  Vigor  Fox,  his  executors,  &c.  He  then 
craved  oyer  of  the  indenture  in  the  second  count  men- 
tioned, which  was  declared  to  be  in  the  same  words  as 
the  indenture  in  the  first  count,  and  therefore  not  set 
oat  on  the  record* 

Me  then  pleaded  fifteen  pleas,  among  which  the 
fourth,  the  plea  chiefly  relied  on,  averred  that  the  said 
church  of  JVilmslow  is  within  the  diocese  of  Chester,  and 
m  benefice  with  cure  of  souls,  and  that  whilst  the  said 
Thomas  Joseph  Trqffbrd  was  so  seised  of  the  said  manor 
and  of  the  said  advowson  and  before  the  making  of  the 
corrupt  simoniacal  and  unlawful  agreement  in  this  plea 
after  mentioned,  to  wit,  on  the  11th  day  of  November, 
in  the  year  of  our  Lord  1819,  the  said  J.  Bradsham  then 
being  the  incumbent  of  and  filling  the  said  church,  was 
afflicted  with  a  mortal  disease,  so  that  he  was  then  in 
extreme  danger  of  his  life,  and  his  life  was  thereby 
then  despaired  of,  whereof,  as  well  the  said  Edward 
Vigor  Fox  and  Thomas  Joseph  Trqffbrd  as  one  George 
Upptety,  clerk,  in  that  plea  aftermentioned,  to  wit, 
on,  &C-,  and  also  at  the  time  of  making  the  corrupt, 
simoniacal,  and  unlawful  agreement  in  that  plea  after- 
mentioned,  there  had  notice;  that  whilst  the  said  Thomas 
Joseph  Trqffbrd  was  so  seised  of  the  said  manor  to 
which,  &c,  with  the  appurtenances,  &c,  and  of  the  said 
advowson  as  aforesaid,  and  whilst  the  said  J.  Bradshaw, 
so  being  the  incumbent  of  and  filling  the  said  church  as 
aforesaid,  was  so  afflicted,  and  in  such  danger,  state, 
and  condition  as  aforesaid,  to  wit,  on,  &c,  at,  &c,  they 
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1829.        the  said   Thomas  Joseph  Trajffbrd,  Edward  Vigor  Fox9 
p'  and  George  Upplebt/,  and  each  of  them  then  and  there, 

v.  well  knowing  the  premises,  and  believing  and  expecting 

The  Bishop  of  that  the  death  of  the  said  J.  Bradsham  of  the  mortal 
disease  aforesaid,  was  then  and  there  fast  approaching, 
and  that,  by  means  of  the  death  of  the  said  J.  Bradshaw, 
the  said  church  would  forthwith  become  vacant,  it  was 
in  such  belief  and  expectation  corruptly,  simoniacally, 
and  unlawfully,  and  against  the  form  of  the  statute  in 
such  case  made  and  provided,  agreed  by  and  between 
the  said  Thomas  Joseph  Trajffbrd  and  the  said  Edward 
Vigor  Fox,  with  the  knowledge  of  the  said  George 
Uppleby,  that  the  said  Edward  Vigor  Fox  should  pay  to 
the  said  Thomas  Joseph  Trqflbrd  a  sum  of  money,  to 
wit,  the  sum  of  6000/.,  and  that  the  said  Thomas  Joseph 
Trqffbrd,  in  consideration  thereof,  should  grant,  bargain, 
and  sell  to  the  said  Edward  Vigor  Fox  the  next  present- 
ation to  the  said  church ;  and  that%  in  order  to  make  such 
grant,  bargain,  and  sale,  and  as  a  means  of  making  such 
grant,  bargain,  and  sale  to  the  said  Edward  Vigor  Fox 
of  the  next  presentation  to  the  said  church,  and  as  a  shift, 
contrivance,  and  device,  to  evade  and  elude  the  making 
such  grant,  bargain,  and  sale,  as  a  mere  grant,  bargain* 
and  sale  to  the  said  Edward  Vigor  Fox,  of  the  next  pre- 
sentation  to  the  said  church  in  express  terms,  the  said 
indenture  in  the  said  declaration  mentioned  to  have  been 
made  between  the  said  Thomas  Joseph  Trqffbrd  and  the 
said  Edward  Vigor  Fox  should  be  made,  and  that  the  said 
Thomas  Joseph  Trajffbrd  should  seal,  and  as  his  act  and 
deed  deliver  the  said  indenture:  that  afterwards,  and 
whilst  the  said  J.  Bradshaw,  so  being  the  incumbent  o£ 
and  filling  the  said  church  as  aforesaid,  was  so  afflicted 
and  in  such  danger,  state,  and  condition  as  aforesaid,  to 
wit,  on  the  12th  day  of  November,  in  the  year  of  our 
Lord  1819,  to  wit,  at,  &c,  in  pursuance,  furtherance, 
and  performance  of  the  said  corrupt,  simoniacal,  and 

unlawful 
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unlawful  agreement,  and  in  order  to  make  such  grant,        1829. 

bargain,  and  sale  of  the  next  presentation  to  the  said        '   * 

church?  arai  as  a  means  of  making  such  grant,  bargain,  Vm 

and  sale  by  the  said  Thomas  Joseph  Trqffbrd  to  the  said  The  Bbhop  of 

Chester. 
Edward  Vigor  Fox  of  the  next  presentation  to  the  said 

church,  and  as  a  shift,  contrivance,  and  device,  to  evade 

and  elude  the  making  such  grant,  bargain,  and  sale,  as  a 

mere  grant,  bargain,  and  sale  to  the  said  E.  V.  Fox,  of 

the  next  presentation  to  the  said  church,  in  express  terms, 

the  said  indenture,  in  the  said  declaration  mentioned  to 

hare  been  made  between  the  said  T.  J.  Trqffbrd  and  the 

said  E.  V.  Fox,  was  made,  and  the  said  T.  J.  Trqffbrd 

did  then  and  there  seal,  and  as  his  act  and  deed  deliver 

the  said  indenture :  that  the  said  J.  Bradshaw,  so  being 

the  incumbent  of  and  filling  the  said  church  as  afore 

said,  remained  and  continued  so  afflicted  as  aforesaid, 

and  in  such  danger,  state,  and  condition  as  aforesaid  from 

time  to  time  in  that  respect  in  this  plea  above  mentioned 

until  the  time  of  his  death,  and  that  afterwards,  to  wit, 

on  the  12th  day  of  November  1819,  Bradshaw  so  being 

the  incumbent  of  and  filling  the  said  church  as  aforesaid, 

of  the  disease  aforesaid  died,  to  wit,  at,  &c,  and  by 

means  thereof  the  said  church  then  and  there  became 

and  was  vacant:  that,  by  reason  of  the  premises  and  by 

force  of  the  statute  in  such  case  made  and  provided, 

the  said  last-mentioned  indenture  became,  and  was,  and 

b  utterly  void,  frustrate,  and  of  no  effect  in  law,  and 

wholly  inoperative  to  grant,  pass,  or  convey  any  estate, 

right,   title,  or  interest  in  the  said  advowson,  or  any 

presentation,  or  any  right  of  presentation  to  the  said 

cfaorch  to  the  said  E.  V.  Fox :  that  afterwards,  to  wit, 

oo  the  SOth  day  of  December  1819,  at,  &c,  the  said 

K  V.  Fox,  under  colour,  and  by  pretence  and  means  of 

the  said  last-mentioned  indenture  so  made  as  aforesaid, 

in  pursuance  of  the  said  corrupt,  simoniacal,  and  un- 
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1829.        lawful  agreement,  did  corruptly,  simoniacally,  and  un- 

"  lawfully,  and  against  the  form  of  the  statute  in  such  case 

Vm  made  and  provided,  present  the  said  George  Uppleby 

The  Bishop  of  d^k  to  the  said  bishop,  to  be  admitted,  instituted,  and 
Chbstkr 

inducted  into  the  said  church  of  Wiknslow,  to  wit,  at,  &c. : 

that  by  reason  of  the  premises,  and  by  force  of  the  sta- 
tute in  such  case  made  and  provided,  the  said  present- 
ation of  the  said  George  Uppleby  by  the  said  E.  V.  Fox9 
so  made  as  aforesaid,  became,  and  was,  and  is  utterly 
void,  frustrate,  and  of  no  effect  in  law. 

The  fifth  plea  was  like  the  fourth,  omitting  the  parts 
in  italics ;  and, 

The  sixth  plea  varied  from  the  fourth  only  by  omitting 
to  state  the  privity  of  Uppleby. 

The  replication  to  the  fourth  plea  took  issue,  that  it  was 
not  corruptly,  &c.,  agreed  by  and  between  the  Plaintiff 
and  lYqffbrd,  with  the  knowledge  of  Uppleby,  as  in  that 
plea  alleged.  By  a  similar  replication  to  the  fifth  plea, 
and  to  each  of  the  other  pleas,  it  was  denied  that  it  was 
corruptly,  &c,  agreed,  as  in  those  pleas  alleged. 

The  jury  found  by  a  special  verdict  that  before 
and  on  the  12th  day  of  November,  in  the  year  of  our 
Lord  1819,  the  said  Thomas  Joseph  Trqffbrd  was  seised 
of  the  manor  and  advowson  within  mentioned,  and 
that  before  and  on  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  the  within-named 
Joseph  Bradshaw  was  the  incumbent  of  the  within- 
named  church,  in  the  pleadings  within  mentioned,  and 
that  the  said  church  was  then  full  of  the  said  Joseph 
Bradshaw:  that  the  said  Joseph  Bradshaw,  so  then 
being  such  incumbent  of,  and  filling  the  said  church 
as  aforesaid,  was,  before  and  upon  the  said  12th  day 
of  November,  in  the  said  year  of  our  Lord  1819,  afflicted 
with  a  mortal  disease,  so  that  he  was  then  in  extreme 
danger  of  his  life,  and  his  life  was  thereby  then  greatly 

despaired 
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despaired  of;  and  that  he  was  and  continued  so  afflicted        1829. 
with  such  mortal  disease,  and  in  extreme  danger  of  his     v  "Zf  —J 
life,  and  his  life  was  and  continued  to  be  greatly  de-  v. 

spaired  of  until  the  time  of  his  death,  and  that  the  said  The  Bishop  of 
Joseph  Bradshaw  so  being  such  incumbent  as  aforesaid,  HBbTER# 
died  of  the  said  mortal  disease,  on  the  said  12th  day  of 
November^  in  the  said,  year  of  our  Lord  1819,  at  half- 
past  eleven  o'clock  at  night  of  the  same  12th  day  of 
November :  that  on  the  said  12  th  day  of  November ', 
in  the  said  year  of  our  Lord  1819,  at  ten  minutes 
before  three  o'clock  in  the  afternoon  of  the  same  day, 
and  whilst  the  said  Joseph  Bradshaw  was  such  incum- 
bent as  aforesaid,  an  agreement  was  made  and  con- 
cluded, between  the  said  Thomas  Joseph  Trqffbrd,  so 
being  seised  of  the  said  manor  and  advowson  as  afore- 
said, and  the  said  Edward  Vigor  Fox  for  the  sale,  by  the 
said  Thomas  Joseph  Trqffbrd  to  the  said  Edward  Vigor 
Far,  of  the  next  turn  or  presentation  of  the  said  church, 
for  and  in  consideration  of  6000/.  of  lawful  money  of 
Great  Britain .-  that  on  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  and  immediately 
after  the  making  of  such  agreement  they,  the  said  Tho- 
mas Joseph  Trqffbrd  and  Edward  Vigor  Fox,  in  pur- 
suance of  such  agreement,  and  in  order  to  carry  the 
same  into  effect,  and  as  an  expedient  to  convey  the 
next  presentation  alone,  sealed  and  delivered  the  within- 
mentioned  indenture,  bearing  date  the  12th  day  of  No- 
vember, in  the  said  year  of  our  Lord  1819 ;  and  that  the 
said  agreement  was  made,  and  the  said  indenture  was 
sealed  and  delivered  in  the  life-time  of  the  said  Joseph 
Bradshaw :  that  the  said  Joseph  Bradshaw  at  the  time  of 
making  the  said  agreement,  and  also  at  the  time  of  sealing 
and  delivering  the  said  indenture,  was  afflicted  with  the 
said  mortal  disease,  and  in  extreme  danger  of  his  life, 
and  that  his  life  was  thereby  then  greatly  despaired  of: 

B  4  that 
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1 829.       that  the  said  Thomas  Joseph  Trqffbrd  and  the  said  Edward 

_t  '   '      Vigor  Fox,  at  the  time  of  making  the  said  agreement,  and 

Va  also  at  the  time  of  sealing  and  delivering  the  said  in- 

The  Bishop  of  denture,  well  knew  and  believed  that  the  said  Joseph 
Chester* 

Bradshaw  was  afflicted  with  the  said  mortal  disease,  and 

was  in  extreme  danger  of  his  life,  and  that  his  life  was 
thereby  then  greatly  despaired  of:  that  the  said  agree- 
ment was  made  and  concluded,  and  the  said  indenture 
was  sealed  and  delivered  without  any  knowledge  or 
privity  whatsoever  of  the  said  George  Uppleby,  and  with- 
out any  intention  to  present  the  said  George  Uppleby 
to  the  said  church  when  it  should  become  vacant 

Upon  the  argument  on  this  special  verdict,  which  took 
place  in  June  1822,  the  court  of  great  sessions  at  Chester 
were  divided  in  opinion;  but  in  order  to  carry  the  cause 
up  to  a  higher  tribunal,  the  judgment  was  entered  for 
the  defendant  by  consent. 

On  a  writ  of  error  to  the  Court  of  King's  Bench,  the 
judgment  of  the  court  below  was  affirmed  in  Hilary 
term  1824 ;  and  the  present  writ  of  error  was  brought 
to  reverse  both  judgments. 

The  question  raised  by  this  special  verdict  was, 
whether  the  sale  of  a  next  presentation,  the  incumbent 
being  in  extremis,  within  the  knowledge  of  both  con- 
tracting parties,  but  without  the  privity  of,  or  a  view  to 
the  nomination  of  the  particular  clerk,  be  alone,  without 
other  circumstances,  void,  on  the  ground  of  simony. 

The  statute  of  81  Eliz.  c. 6.  s.  5.,  enacts,  "And  for 
the  avoiding  of  simony  and  corruption,  in  presentations, 
collations,  and  donations  of  and  to  benefices,  dignities, 
prebends,  and  other  livings  and  promotions  ecclesiastical, 
and  in  admissions,  institutions,  and  inductions,  to  the 
same,  be  it  further  enacted  by  the  authority  aforesaid, 
That  if  any  person  or  persons,  bodies  politic  and  corpo- 
rate, shall  or  do  at  any  time  after  the  end  of  forty  days 

next 
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wet  after  the  end  of  this  session  of  parliament,  for  any       1829. 
sam  of  money,  reward,  gift,  profit,  or  benefit,  directly  or         ~  • 
mdirectfy,  or  for  or  by  reason  of  any  promise,  agreement,  „. 

grant,  bond,  covenant,  or  other  assurances,  of  or  for  any  The  Btafiop  of 
of  money,  reward,  gift,  profit,  or  benefit,  what- 


soever, directly  or  indirectly,  present  or  collate  any  person 
to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or 
firing  ecclesiastical,  or  give  or  bestow  the  same  for  or  in 
respect  of  any  such  corrupt  cause  or  consideration; 
That  then  every  such  presentation,  collation,  gift,  and 
bestowing^  and  every  admission,  institution,  investiture, 
and  induction,  thereupon,  shall  be  utterly  void,  frustrate, 
and  of  none  effect  in  law ;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  queen's  majesty,  her  heirs  and 
successors,  to  present,  collate  unto,  or  give  or  bestow 
tntry  such  benefice,  dignity,  prebend,  and  living,  eccle- 
siastical, for  that  one  time  or  turn  only ;  and  that  all  and 
every  person  or  persons,  bodies  politic  and  corporate, 
that  from  thenceforth  shall  give  or  take  any  such  sum  of 
money,  reward,  gift,  or  benefit,  directly  or  indirectly,  or 
that  shall  take  or  make  any  such  promise,  grant,  bond, 
covenant,  or  other  assurance,  shall  forfeit  and  lose  the 
doable  value  of  one  year's  profit  of  every  such  benefice, 
dignity,  prebend,  and  living  ecclesiastical,  and  the  person 
so  corruptly  taking,  procuring,  seeking,  or  accepting, 
any  such  benefice,  dignity,  prebend,  or  living,  shall 
thereupon  and  from  thenceforth  be  adjudged  a  disabled 
person  in  law  to  have  or  enjoy  the  same  benefice, 
dignity,  prebend,  or  living  ecclesiastical." 

The  case  was  argued  by  Cross  Serjt.,  for  the  Plaintiff 
in  error,  and  by  the  Solicitor  General,  for  the  De- 
fendant in  error.  The  reasons  adduced  on  the  part  of 
the  Plaintiff  in  error,  for  reversing  the  judgment  of  the 
court  below,  were  as  follows. 

That  by  the  law  of  England,  the  patronage  or  the 

right 
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1829.       right  of  presenting  to  a  benefice  is  a  property  or  estate 

v    *  capable  of  being  conveyed  in  fee,  for  life,  for  years,  for 

Vm  any  number  of  turns,  or  for  the  next  turn  only,  whilst 

The  Bishop  of  the  church  is  full ;  when  it  is  empty,  incapable  of  being 

conveyed,   Baker  v.  Rogers  (a),    Stephens  v.  Wall  (6), 

Brookesby  v.  Wickham  (c),  because  it  is  like  the  rent  of  an 

estate  become  in  arrear,  which  is  a  chose  in  action,  and 

cannot  be  assigned.     But  the  church  is  full  as  long  as 

the  incumbent  is  alive;  and  is  equally  so  whilst  he  is 

in  his  last  sickness,  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at 
any  time  till  the  last  moment  of  the  existence  of  an 
incumbent,  and  a  new  patron  substituted ;  and  neither 
the  common  nor  statute  law  imposes  any  restriction  in 
this  respect  on  lay  patrons,  (d) 

It  is  the  exercise  only  of  the  right  of  presenting  by 
the  patron  for  the  time  being,  which  is  a  public  trust, 
and  as  such  controlled  by  law  :  which  sufficiently  guards 
the  interest  of  the  church,  by  providing  that  the  ex- 
isting patron  shall  not  nominate  from  corrupt  motives, 
or  by  reason  or  in  consequence  of  a  corrupt  contract. 

This  restriction  arises  from  the  statute  SI  Eliz.  c.  6. 
and  from  this  statute  only:  and  the  questions  turns 
entirely  upon  the  construction  to  be  put  upon  its  pro- 
visions. It  is  a  penal  statute,  and  it  creates  forfeitures ; 
and  therefore,  according  to  the  acknowledged  principle 
of  law,  must  be  construed  strictly,  and  not  extended  by 
a  supposed  equity. 

This  statute  avoids  the  presentation  which  the  patron 
for  the  time  being  makes,  for  any  money,  reward,  gift, 
profit,  or  benefit,  arising  directly  or  indirectly ;  or  for 
any  promise  of  such  reward,  directly  or  indirectly.     It 


(a)  Cro. 
(c)  i  Let 


Eliz.  789.  (</)  1%  Ann.  st.  %.  c.  ia,  ap- 

Djer,  %%%  b.  plies  to  clerks  only. 

Leon.  167. 
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b  direct  or  indirect  reward,  not  direct  or  indirect  pre*       1829. 
sentBtkm,  which  it  prohibits  in  express  terms.  p       ' 

In  the  present  case,  Mr.  Fox  the  Plaintiff  in  error  Vm 

was  the  patron  at  the  time  of  {he  actual  vacancy,  and  The  Bishop  of 

CHESTER. 

he  selected  the  clerk,  without  any  communication  with 
Mr.  Trqffbrd;  and  his  selection  was  not  influenced  or 
produced  by  money  or  reward,  directly  or  indirectly. 
The  presentation  by  the  actual  patron  is  not  tainted  with 
the  least  suspicion  of  simony. 

To  bring  the  case  within  the  provisions  of  the  act,  it 
must  be  contended,  as  it  was  in  the  courts  below,  that 
Mr.  Trafford  was  to  be  considered  as  the  patron  pre- 
senting the  clerk,  and  receiving  the  reward  for  that 
purpose,  and  the  Plaintiff  in  error  as  the  mere  instru- 
ment to  carry  such  presentation  into  effect.  But  there 
is  nothing  in  the  finding  of  the  jury  to  warrant  such  a 
conclusion. 

It  is  admitted,  that  the  grant  of  a  next  presentation 
during  the  life  of  an  incumbent  may  be  void,  on  the 
ground  of  simony ;  but  that  is  where  the  contract  is 
really  simoniacal ;  a  contract  for  the  presentation  by  the 
patron  of  a  particular  cleric,  for  money,  and  the  con- 
veyance of  the  next  presentation  is  a  contrivance  or  in- 
strument to  carry  it  into  effect.  This  will  be  illustrated 
by  the  case  of  Winchcombe  and  PuHeston  (0),  the  leading 
case  on  the  subject :  the  pleadings  in  Winch's  Entries,  887. 
fully  explain  the  nature  of  the  transaction.  The  con- 
tract was  made  between  the  clerk  to  be  presented  and 
the  patron,  the  incumbent  being  then  sick  of  a  grievous 
disease,  and  expected  every  day  to  die,  that  in  con- 
sideration of  90/.  to  be  paid  by  the  clerk  to  the  patron, 
he  should  procure  him  to  be  presented  to  the  church 
when  vacant,  and  to  assure  such  presentation  he  should 

(a)  Noy,  25.     Hobarty  165.     x  BrwonL  fcf  Golds.  164. 

grant 
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1829.       grant  the  next  avoidance  to  a  person,  a  familiar  friend 

-  "  '     of  the  clerk,  specially  nominated  and  appointed  by  him 

v%  in  confidence  to  make  the  presentation,  with  the  intent 

The  Bishop  of  that  the  clerk  should  be  presented ;  and  it  is  averred, 

Chester.      ^at  jn  pgrfoj-njau^  0f  fife  contract  the  grant  was  made, 

and  the  contract  was  so  found  by  the  jury.  Here  was 
a  clear  simoniacal  contract :  and  the  substituted  patron 
was  the  mere  instrument  to  carry  the  contract  into  effect, 
and  to  appoint  the  particular  clerk.  The  case  of 
Closse  v.  Pomcoyes  (a),  is  nearly  to  the  same  effect;  and 
is  another  instance  of  a  contrivance  to  carry  into  effect 
a  simoniacal  contract 

If  the  presentation  do  not  appear  upon  the  face  of 
the  pleadings  to  be  clearly  simoniacal,  that  is  a  pre- 
sentation by  the  existing  patron,  of  the  clerk,  for  reward, 
it  is  a  question  for  the  jury  whether  each  transaction  be 
or  be  not  a  shift  or  contrivance  to  carry  a  simoniacal 
contract  into  effect;  as,  under  the  statutes  against  usury, 
if  there  appear  on  the  face  of  an  instrument  a  loan,  and 
a  reservation  of  illegal  interest,  the  court  can  give  judg- 
ment against  its  validity,  but  if  the  transaction  does  not 
appear  on  the  face  of  it,  Yeoman  v.  Barstow  (A),  Kitchen 
v.  Calvert  (c),  necessarily  to  be  usurious,  it  is  a  question 
of  fact  for  the  jury,  and  whether  it  be  a  shift  or  con- 
trivance or  not  In  both  the. cases,  the  really  simoniacal 
or  usurious  contract  ought  to  be  shown  by  a  special  plea 
when  a  special  plea  is  required :  and  in  all  cases  found 
by  the  jury. 

The  defendant  has  not  pleaded  in  this  case,  and 
the  jury  have  not  found  that  there  was  any  corrupt  or 
simoniacal  contract,  that  Trqffbrd  should  present  the 
clerk;  and  that  the  grant  of  the  next  presentation  was 
a  mere  contrivance  to  carry  it  into  effect 

(a)  Cited  Lane,  73.  (£)  Lutzv.ajs. 

(c)  Lane,  100. 

In 
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In  the  absence  of  such  a  finding,   the  court  can-        1829. 


Fox 

V. 


not  make  any  presumption  against  the  validity  of  the 
grant*  Simony  as  well  as  fraud  is  not  to  be  presumed, 
but  found.  The  Bishop  of 

But  if  it  were  competent  for  the  court  to  make  any 
presumption,  the  facts  pleaded  and  found  do  not  warrant 
any  such  presumption  in  this  case. 

If  it  had  been  found  that  money  was  to  have  been 
given  to  Traffbrd,  if  UppUby  should  be  presented,  or 
that  it  was  the  purpose  or  even  intent  of  the  Plaintiff  to' 
have  presented  Uppleby,  it  might  have  been  argued  that 
the  grant  was  made  for  that  purpose,  and  if  so,  the  grant 
may  possibly  be  said  to  be  an  instrument  to  carry  into 
effect  the  particular  appointment;  and  the  clerk  may 
possibly  be  said  to  have  been  presented  by  the  former 
patron.    In  such  a  case  the  substituted  patron  has  no 
power  of  selection,  but  is  a  mere  instrument,  and  the 
appointment,  made  virtually  by  the  old  patron,  is  an 
appointment  made  for  reward.     But  if  there  is  no  in- 
tention or  purpose  to  present  any  particular  clerk,  the 
new  patron  is  a  free  agent,  may  select  whom  he  pleases, 
and  if  he  select  any  clerk,  without  reward,  he  is  not 
within  either  the  letter  or   spirit  of  the  act     The 
selection  of  the  clerk,  the  object  aimed  at  by  the  statute, 
is  free  from  all  taint     The  old  patron  parts  with  and 
the  new  patron  purchases  the  right  of  selection,  by 
means  of  the  grant,  and  that  right  is  fairly  and  pro- 
perly exercised. 

Hie  judgment  of  the  court  of  King's  Bench  (a)  pro- 
ceeds in  a  great  degree  upon  the  ground  that  courts 
have  a  right  to  consider  what  is  an  evasion  of  a  statute, 
a  power  which  it  is  humbly  conceived  does  not  apply  at* 
least  to  the  case  of  a  penal  statute  creating  forfeitures, 

(/i)  %  Barn.  &  Cress.  658. 

and 
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1829.       and  if  allowed  to  be  exercised,  would  lead  to  great  doubt 

p^'         and  uncertainty  in  the  law. 

v.  Upon  referring  Jto  decided  cases,  there  is  none  in 

The  Bishop  of  which  it  has  been  held  thftt  the      ant  of  a  next 
Chester.  .        . 

sentation,  the  incumbent  being  in  extremis,  is  void,  a 

short  note  in  Winch,  63.  (a),  excepted,  in  which  mention 
is  made  of  its  having  been  so  adjudged  in  Chancery,  but 
under  what  circumstances  does  not  appear :  it  may  have 
been  so  adjudged  on  the  special  facts. 

On  the  other  hand,  there  is  a  solemn  decision  of 
the  Court  (6),  that  by  the  grant  of  an  advowson,  when 
the  incumbent  was  on  his  death-bed,  and  it  was  uncer- 
tain whether  he  would  live  over  the  night,  with  full 
knowledge  in  the  contracting  parties,  the  next  present- 
ation did  pass,  and  was  not  avoided  by  simony,  which  is 
a  direct  authority  for  the  plaintiff  in  error.  If  the  grant 
of  next  presentation,  when  united  with  all  other  future 
presentations,  was  not  void,  the  grant  of  the  next  pre- 
sentation alone  could  not  be  so.  This  decision  has  never 
yet  been  questioned  until  the  present  case. 

The  argument  for  the  Defendant  in  error  was  in  sub- 
stance as  follows :  — 

1st,  Simony  was  an  offence  by  the  common  law  of 
the  land,  antecedently  to  the  statute  of  SlEliz.  c.6.; 
and  the  transaction,  as  stated  upon  the  record,  was  a 
corrupt  and  simoniacal  contract  for  the  sale  of  the  next 
turn  or  presentation,  under  the  special  circumstances  of 
the  case.  1  Institute,  17  B.  3  Institute,  156.  Mac/caller 
v.  Todderick  (c),  Winchcomb  v.  Pulleston(d),  Bartlett  y. 
Vinor.  (e) 

2dly,  The  presentation  in  the  present  case,  was  sub- 

(a)  Sheldon  v.  Bret.  (c)  Cro.  Car.  361. 

(b)  Barret  v.  Glubb,  %  Black.         (J)  Hob.  167. 
105a.  (e)  Cartb*%$%. 

stantially 
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stantially  a  presentation  by  Mr.  Trqffbrd  tbe  seller,  and        1829. 
was  by  him  a  presentation  for  money.  v- " '""' 

Sdly,  The  transaction  in  question  was  a  shift  and  con-  Vt 

trivance  to  evade  the  provisions  of  the  statute  of  the  The  Bishop  of 
SlEUz.ce.  Chester. 

4thly,  It  was  a  presentation  by  Mr.  Trqffbrd,  for  money, 
of  such  clerk  as  Mr.  Fox  might  nominate ;  and  a  con- 
tract to  such  effect  is  simoniacal,  though  it  may  have 
passed  without  the  privity  of  the  clerk,  who  may  after- 
wards happen  to  be  presented  ;  the  privity  of  a  clerk  is 
not  a  necessary  ingredient  in  a  corrupt  or  simoniacal  con- 
tract, as  has  been  established  by  several  authorities,  and 
particularly  in  Doctor  Hutchinson's  case  (a);  and  in  the 
case  of  Baker  v.  Rogers,  (b) 

5thly,  By  law  no  grant  can  be  made  of  the  next 
presentation,  when  the  church  is  empty,  Brookesby's 
case  (c);  of  which  rule,  though  it  has  been  sometimes 
said  that  the  reason  is,  that  the  presentation  is  then 
a  fruit  fallen,  or  that  it  is  a  mere  personal  privilege, 
or  that  is  severed  from  the  advowson,  and  would  pass 
to  the  executor;  the  true  and  substantial  reason  is 
pnblic  utility,  and  the  better  to  guard  against  the  mis- 
chiefs of  simony,  as  was  expressly  laid  down  by  Lord 
Mansfield,  Chief  Justice,  and  Mr.  Justice  Wilmot,  in  the 
Bishop  of  Lincoln  v.  Wclferston  (rf),  and  the  contract  in 
the  present  instance  was  made  upon  the  footing  and 
understanding  of  the  church  being  full  in  name  and  form 
only,  but  vacant  in  substance  and  reality. 

6thly,  The  law,  of  which  tbe  object  and  policy  is  the 
presenting  to  benefices,  with  cure  of  souls,  of  men  of 

learning  and  piety,  and  the  preventing  of  scandal  to  re- 
ligion, and  prejudice  to  the  church,  by  preferments  either 

of  improper  persons,  or  from  corrupt  motives,  will  not 

(a)  x%Rep.  100.  iLeon.i6j.  sLton.ttf.  Dyer% 

\b)  Cro.  Bli%.  788.  *8*. 

(c)    Cro.  BIi%.  174.     S.  C.         (d)  3  Burr.  1504. 

endure 
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1829.       endure  the  danger  which  would  arise  from  the  sale  of 

*    '        the  right  of  presentation,  when  the  incumbent  is  at  the 

v.  point  of  death,  where  the  contracting  parties  know  that 

The  BIsbop  of  fact,  and  where  the  contract  is  made  with  a  view  to  and 

upon  the  terms  of  an  immediate  presentation. 

7thly,  There  is  no  mischief  intended  to  be  guarded 
against  by  the  rule  of  law  prohibiting  the  sale  of  the 
next  presentation,  when  the  church  is  empty,  which 
might  not  be  equally  incurred,  if  such  presentation  could 
be  sold  when  the  incumbent  is  on  his  death  b^d,  and 
known  to  be  so  both  to  the  buyer  and  to  the  seller. 

8thly,  The  statute  8 1  Eliz.  c.  6.  ought  to  receive  a  liberal 
construction,  in  order  to  reach  the  evil  for  the  remedy 
of  which  it  was  passed,  and  because  the  deed  set  forth  in 
the  record  Was  only  a  contrivance  to  pass  an  immediate 
presentation  for  money,  in  violation  of  the  policy  and 
evasion  of  the  provisions  of  the  statute. 

Lastly,  In  Sheldon  v.  Bret  it  was  expressly  decided, 
that  a  grant  of  the  next  turn  for  money  was  simoniacal, 
when  the  parson  was  sick  in  his  bed,  and  ready  to  die. 

On  this  day  the  opinion  of  the  Judges  of  the  Courts 
of  Common  Pleas  and  Exchequer  was  delivered  as 
follows  by 

Best  C.  J.  My  Lords,  the  question  which  Your 
Lordships  have  been  pleased  to  put  to  the  Judges  in 
this  case  is,  "  Whether,  upon  the  whole  of  the  matters 
stated  or  referred  to  in  the  special  verdict,  the  right  to 
present  to  the  rectory  or  parish  church  of  Wilmslato, 
upon  the  death  of  the  Reverend  Joseph  Bradsham,  was 
by  law  vested  in  Edward  Vigor  Far,  the  plaintiff  in 
error/9  The  Judges  who  heard  the  argument  at  Your 
Lordships'  bar  are  unanimously  of  opinion,  that  upon 
the  whole  matters  stated  or  referred  to  in  the  special 
verdict,  the  right  to  present  to  the  rectory  or  parish 
church  of  Wilmslow,  upon  the  death  of  the  Reverend 

Joseph 
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Joseph  Bradskam,  was  by  law  vested  in  Edward  Vigor       1829. 

Fa*  the  Plaintiff  in  error.  •  -' 

Fox 
The  patronage  of  churches  was  at  first  yielded  by  v% 

the  bishops  to  the  lords  of  manors  who  founded  or  The  Bishop  of 
endowed  them,  and  annexed  them  to  the  manors  in 
which  the  churches  were  situate*  By  the  grant  of  a 
manor,  the  advowson  appendant  to  it  passes  to  the 
grantee;  many  of  these  advowsons  have  since  been 
severed  from  the  manors  to  which  they  were  appendant. 
Although  advowsons,  when  in  gross,  as  these  which  are 
separated  from  the  manors  to  which  they  belonged  are 
called,  are  a  species  of  spiritual  trusts,  yet  they  have 
been  said  by  Lord  Kenyan  and  other  Judges  to  be  trusts 
connected  with  interests  \  and  they  certainly  do  not  lose 
the  temporal  character  which  originally  belonged  to 
them,  but  may  be  sold  either  in  perpetuity,  or  for  the 
next  or  any  number  of  avoidances*  If  the  perpetual 
advowson  be  sold  when  the  church  is  void,  the  next 
presentation  will  not  pass;  and  if  the  next  avoidance 
only  be  sold  after  the  death  of  the  incumbent,  the  sale 
is  altogether  void.  It  may  be  wise  to  carry  the  restraint 
on  the  sale  of  this  species  of  property  still  further,  and 
to  say  the  next  avoidance  shall  in  no  case  be  sold.  Un- 
doubtedly much  simony  is  indirectly  committed  by  the 
tale  of  next  presentations.  If  it  be  proper  to  prevent 
the  giving  of  money  for  a  presentation,  it  seems  equally 
proper  to  prevent  the  sale  of  that  which  gives  the  im- 
mediate right  to  present.  But  the  courts  of  law  have 
never  thought  that  they  were  authorised  to  go  this  length ; 
and  even  in  coses  where  the  purchase  of  the  next  pre- 
sentation seemed  to  bring  a  party  nearer  to  simony 
than  in  any  other,  it  was  found  necessary  to  have  the 
aid  of  the  legislature  to  prevent  such  purchases.  A 
clergyman  might  buy  a  next  presentation,  and  present 
himself  before  the  passing  of  the  statute  of  the  12  Ann* 
c.12.  The  preamble  to  the  second  section  of  that 
Vol.  VI.  C  statute 
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1829.       statute  states  that  "  some  of  the  clergy  have  procured 

* Jl  *  '         preferments    for    themselves  •  ,by  buying  ecclesiastical 

Va  livings."     And  then  the  section  provides,  that  if  any 

The  Bishop  of  one  shall  either  directly  or  indirectly  take  or  procure  the 

CBB8ISAt     next  avoidance  for  money,  reward,  gift,  profit,  or  benefit, 

er  shall  be  presented  or  collated,  (which  words  limit  the 

operation  of  the  act  to  clergymen),  that  it  shall  be 

deemed  simoniacaL 

It  seems  to  me,  that  if  the  terms  of  the  statute  of  Elisa- 
beth could  be  extended  by  equity,  the  case  of  a  clergy* 
man  buying  a  presentation  with  the  intention  of  pre- 
senting himself  might  have  been  reached  without  any 
other  act  of  parliament.  If  such  a  case  as  that  were 
not  within  the  statute  of  Elizabeth,  the  case,  on  which 
your  Lordships  have  desired  our  opinion,  cannot  be 
affected  by  that  statute.  The  church,  in  the  present 
case,  was  full;  no  clergyman  was  privy  to  the  agree- 
ment; and  the  living  was  not  intended  by  the  Plaintiff 
in  error,  at  the  time  he  bought  the  presentation,  for  the 
clerk  that  he  afterwards  presented.  But  I  would  observe, 
that  persons  have  recovered  who  appeared  to  be  dying. 
The  special  verdict  only  states,  that  the  incumbent,  at 
the  time  of  the  sale,  was  afflicted  with  a  mortal  disease, 
so  that  he  was  then  in  extreme  danger  of  his  life ;  and 
his  life  was  thereby  greatly  despaired  of;  and  that  he 
was  so  afflicted  with  such  mortal  disease,  and  in  extreme 
danger  of  his  life,  and  his  life  was  and  continued  to  be 
greatly  despaired  of  until  his  death,  which  happened  at 
half-past  eleven  at  night  of  the  day  on  which  the  sale 
was  completed.  Many  who  are  afflicted  with  mortal 
diseases,  and  are  from  such  diseases  thought  to  be  in 
imminent  danger  of  dying,  live  for  a  considerable  time ; 
and  the  effect  of  the  disease^  are  sometimes  so  far  su»* 
pended,  that  the  persons  so  afflicted  become .  again 
capable  of  performing  the  duties  belonging  to  their 
stations  in  life. 

If 
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If  this  conveyance  was  void,  it  must  have  been  void        1629. 
at  the  time  it  was  executed,  and  would  remain  void  into     ^T*™"^ 

X OX 

whatever  hands  atid  under  whatever  circumstances  the  „. 

right  of  presentation  might  have  passed.  Now,  if  this  The  Bishop  of 
incumbent  had  been  restored  to  apparent  health,  and 
the  vendee  had  sold  the  presentation  to  another  person, 
ignorant  of  the  circumstances  under  which  the  first  sale 
was  made,  it  would  be  most  unjust  to  bold  that  the 
second  sale  was  void ;  and  yet  this  would  be  the  neces- 
sary consequence  of  a  decision  that  the  sale  was  simoni- 
acaL  Whilst  the  law  permits  the  next  presentations  of 
livings  to  be  sold  during  the  lives  of  the  incumbents,  as 
long  as  the  incumbent  is  alive  the  sale  is  good.  Every 
one  who  purchases  a  next  presentation  contemplates 
the  death  of  the  incumbent.  If  this  contemplation 
made  the  sale  void,  no  sale  of  a  next  avoidance  could  be 
good.  If  the  death  of  the  incumbent,  and  the  prospect 
of  using  the  presentation,  may  be  contemplated,  the  time 
when  the  death  is  to  happen  cannot  be  material. 

This  case  has  been  compared  by  the  counsel  for  the 
t  Defendant  in  error  to  those  of  contemplation  of  bank- 
ruptcy. But  a  party  is  not  permitted  to  do  an  act  in 
contemplation  of  bankruptcy  which  is  injurious  to  cre- 
ditors. A  transfer  of  goods  or  payment  of  money  in 
contemplation  of  bankruptcy,  was,  before  the  6  G.  4., 
void.  By  that  act  such  a  transfer  or  payment  is  an  act 
of  bankruptcy,  because  such  transactions  are  direct 
frauds  on  the  creditors  of  the  bankrupt.  But  the  death 
of  an  incumbent  may  be  contemplated,  and  the  pur* 
chasing  of  the  next  avoidance,  in  consequence  of  such 
contemplation,  is  no  fraud  upon  any  one.  The  cases, 
therefore,  have  no  resemblance  to  each  other.  The 
making  the  legality  of  the  transaction  to  depend  on  the 
state  of  the  incumbent's  health  would  give  occasion  to 
mnch  expensive  litigation,  and,  probably,  to  much  false 

C  2  swearing, 
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1827.       swearing,  and  would  keep  churches  for  a  long  time 

v"f£~/  void- 

v.  The  affairs  of  men  are  best  regulated  by  broad  rules, 

The  Bishop  of  such  as  exclude  all  subtle  disputes,  all  doubtful,  unsatis- 
***     factory  enquiries.     It  would  be  difficult  to  establish  a 
rule  that  should  settle  what  degree  of  probability  of  the 
approaching  death  of  an  incumbent  should  prevent  the 
sale  of  the  avoidance  of  a  benefice,  and  more  difficult  to 
ascertain  by  evidence  when  an  incumbent  was  within  that 
degree.   I  submit  to  your  Lordships,  that  the  most  con- 
venient rule  is  that  which  I  conceive  the  law  has  already 
established,  namely,  that  the  right  to  sell  the  present- 
ation continues  as  long  as  the  incumbent  is  in  existence. 
The  judgment  of  the  Court  below  is,  according  to  the 
words  of  the  Chief  Justice,  "  founded  on  the  language 
of  the  SI  Eliz.  c.6.,   and  the  well-known  principle  of 
law,  that  the  provisions  of  an  act  of  parliament  shall 
not  be  evaded  by  shift  or  contrivance."    The  words  of 
the  fifth  section  of  the  act  are,  "  If  any  person  shall, 
for  any  sum  of  money,  reward,  gift,  profit,  or  benefit, 
directly  or  indirectly,  or  for  or  by  reason  of  any  pro- 
mise, agreement,  grant,  bond,  covenant,  or  other  assur- 
ance of  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,   directly  or  indirectly  present  or 
collate  any  person  to  any  benefice,  ot  give  or  bestow  the 
sam*  for  or  in  respect  of  any  such  corrupt  cause  or 
consideration."     This  clause  applies  only  to  the  person 
presenting  to  the  living.    If  he  has  received  no  reward 
or  promise  of  reward,  the  presentation  is  not  affected  by 
the  terms  of  the  act.     The  Plaintiff  in  error,  who  made 
the  presentation,  received  no  reward,  nor  had  any  ex- 
pectation of  reward,  for  making  this  presentation.    I 
agree,  that  if  some  other  person  had  received  a  reward 
for  the  Plaintiff  in  error,  and  was  to  account  to  him  for 
it, — if  the  Plaintiff  in  error  was  not  the  real  purchaser 

of 
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of  the  avoidance,  but  the  person  presented,  or  some  one  1829* 
m  his  behalf,  these  and  many  other  things  might  be  _t  " 
considered  as  frauds  on  the  act,  and  have  avoided  the  Vm 

contract.  But  such  things  should  have  been  shewn  by  The  Bishop  of 
the  pleadings,  and  found  by  the  jury.  All  that  appears  Chester" 
on  this  record  is,  that  the  Plaintiff  in  error  bought  the 
next  avoidance  of  a  living  that  was  full ;  and  that,  with- 
out any  corrupt  consideration,  he  used  the  right  of 
presentation  which  he  had  purchased.  All  this  he  had 
a  right  to  do.  There  is  no  circumstance  found  that 
shews  this  is  a  fraud  on  the  act,  unless  it  be  a  fraud  on 
the  act  to  buy  the  presentation  to  a  living  which  the 
seller  and  buyer  expect  will  soon  become  vacant.  Pre- 
sentations are  bought  and  sold  every  day  with  this 
expectation. 

There  is  no  legal  authority  to  support  the  judgment 
of  the  Court,  except  a  short  and  loose  note  in  WincVz 
Reports  of  Hutton,  saying  what  used  to  be  done  in 
Chancery ;  on  the  other  hand,  the  case  of  Barrett  v. 
Glubb  is  directly  opposed  to  the  judgment  of  the  Court 
of  King's  Bench.  It  was  thought  that  case  had  not  the 
weight  of  a  judicial  decision  because  it  was  not  acted 
upon.  But  it  was  acted  upon.  Lord  Bathurst  decreed 
the  conveyance  of  the  advowson  which  included  the 
next  presentation,  and  gave  the  purchaser  and  his  clerk 
their  costs.  The  seller  must  have  acquiesced  in  this 
decision,  or  he  would  have  prosecuted  bis  quare  impedit ; 
and  if  the  Common  Pleas  bad  retained  the  opinion  that 
they  had  certified  to  the  Chancellor,  he  might  have 
carried  it  by  bill  of  exceptions  to  the  King's  Bench. 
When  the  Chancellor  decreed  a  conveyance,  without 
doubt  it  was  such  a  conveyance  as  gave  the  purchaser 
a  legal  title  from  a  time  before  the  death  of  the  in- 
cumbedt,  by  making  the  assignment  take  effect  from  the 
date  of  the  contract  to  assign ;  there  was,  therefore,  no 
for  any  injunction,  as  was  supposed  by  the 
C  3  King's 
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1829*  King's  Bench.  The  question,  by  tbe  conveyance  de- 
creed, was  fairly  raised  for  another  court  of  law,  if  the 
party  had  not  completely  acquiesced  in  the  judgment  of 
The  Bishop  of  the  Common  Pleas,  confirmed  by  that  of  the  Chancellor. 
E8T  *  There  are  no  other  cases  in  the  books  which  bear  much 
on  the  question  proposed  to  us  by  your  Lordships.  For 
the  reasons  given  in  support  of  the  Judges9  answer  to 
that  question  I  only  am  responsible. 

Earl  of  Eldon.  My  Lords,  I  will  trouble  your 
Lordships  with  a  very  few  words  on  this  case,  which 
involves  questions,  certainly,  of  very  considerable  im- 
portance. A  case  upon  the  same  subject  was  decided 
*  by  the  Court  of  Common  Pleas  many  years  ago  :  and 
the  manner  in  which  that  case  was  decided  in  the  Court 
of  Common  Pleas  was  of  very  great  importance,  first, 
because  it  was  decided  by  most  learned  Judges;  and, 
secondly,  because  it  was  a  case  in  which  a  court  of 
equity  sent  the  case  for  the  opinion  of  that  court,  in 
order  to  enable  that  court  of  equity  to  decide  what 
it  should  do  in  equity.  Tbe  case  was  this :  there  had 
been  the  purchase  of  an  advowson,  the  incumbent  being 
at  the  time  in  such  a  state  that  he  died  within  two  days 
afterwards.  I  believe,  indeed,  the  period  was  very 
nearly  the  same,  if  not  exactly  tbe  same,  as  in  the  present 
case.  Your  Lordships  will  recollect  it  was  one  circum- 
stance in  that  case,  that  the  intendechpurchaser  of  the 
estate  stated  that  there  must  be  no  delay,  but  that  tbe 
contract  should  be  immediately  completed.  The  Court 
at  that  time  was  filled  by  Lord  Chief  Justice  DeGrey9 
a  very  eminent  Judge,  Mr.  Justice  Blackstone^  and  by 
two  other  Judges.  The  case  was  sent  by  Lord  Bathmrtt 
for  the  opinion  of  the  Court  of  Common  Pleas^  fer  the 
purpose  of  enabling  the  Lord  Chancellor  to  determine 
whether  the  mere  contract  should  be  carried  into  ex- 
ecution by  an  actual  conveyance*     Nbw>  that  boing  the' 

nature 
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i  of  the  case,  and  thai  being  a  case  in  equity,  makes       1829. 
k  a  much  stronger  case  than  if  the  court  of  equity  had         ~- 
not  taken  that  course,  because  your  Lordships  will  re-  ^ 

collect  that,  with  respect  to  many  cases  of  contracts  The  Bhkop  <* 
which  come  before  courts  of  equity,  the  parties  resort 
to  a  court  of  equity  because  it  is  conceived  there  are 
grounds  upon  which  a  court  of  equity  will  grant  its  in- 
terposition to  carry  into  effect  that  contract.     In  that 
case  the  controversy  was,  whether,  supposing  that  con* 
tract  to  be  good  in  law,  the  party  ought  not  to  be  left  to 
kb  remedy  at  law  instead  of  coming  into  equity  for  a 
specific   performance   of  the   contract;    however,   the 
Chancellor  of  that  day  thought  fit  to  take  the  opinion  of 
the  Court  of  Common  Pleas  upon  the  question,  whether 
the  advowson  being  sold  at  such  a  period,  nearly  ap- 
proaching to  the  death  of  the  clergyman,  the  present* 
aUoo  as  well  as  the  advowson  being  included  in  the 
conveyance,  carried  with  it  the  assignment  of  the  pre* 
saltation ;  and,  my  Lords,  the  Court  of  Common  Pleas 
were  of  opinion  that  it  did,  and  so  they  certified  to  the 
Court  of  Chancery.     I  observe  in  the  proceedings  in 
this  case  in  the  court  below,  the  Court  seems  not  to 
have  been  fully  informed  by  the  counsel  at  the  bar ;  and 
I  may  take  the  liberty  of  saying  so,  because  I  see  two 
Judges  of  that  Court  who  now  concur  in  the  opinion 
that  this  was  a  good  conveyance,  and  who  then  thought 
it  was  not  a  good  one.     The  Court,  my  Lords,  seem  to 
me  to  have  been  not  specifically  informed  as  to  what  was 
the  (act*     We  have  beard  it  stated  at  the  bar,  that  an 
injunction  had  been  granted  by  the  Lord  Chancellor 
against  the  proceedings  in  the  quare  impedit ;  and  that, 
after  that  opinion  of  the  Court  of  Common  Pleas  was 
communicated  to  bis  Lordship,  he  did  not  continue  the 
injunction.    Now,  my  Lords,  that  circumstance  is  really 
of  no  weight*     It  was  quite  unnecessary  to  continue  the 
injunction,  because  the  moment  it  was  intimated  that  in 
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1829*       the  opinion  of  the  Court  of  Common  Law,  the  contract 
p^'        was  a  good  contract  to  be  carried  into  execution,  it  was 
Vm  not  necessary  to  take  the  trouble  of  asking  for  the  injunc- 

Thc  Bishop  of  tion  being  continued,  for  the  conveyance  was  immediately 
executed  which  carried  the  contract  into  execution;  and 
that  conveyance  having  been  executed,  it  would  be  a 
good  conveyance  of  the  presentation,  as  well  as  of  the 
advowson.  The  conveyance  being  a  good  conveyance  of 
the  presentation,  being  declared  by  the  Court  of  Chan- 
cery to  be  a  good  equitable  conveyance  of  the  present- 
ation, and  the  Lord  Chancellor  proceeding  on  the 
opinion  of  the  Court  of  Common  Pleas,  there  was  an 
end  of  all  question.  Now,  my  Lords,  regarding  the 
effect  of  this  decision  on  human  transactions,  seeing 
that  in  all  probability  many  transactions  have  taken 
place  upon  the  footing  of  it,  it  does  appear  to  me,  I 
confess,  very  undesirable  that  that  decision  should  be 
shaken  by  the  courts  of  law.  I  confess  I  had  much 
rather  see  an  act  of  parliament  than  see  a  further 
extension  of  that  doctrine  of  which  we  have  heard  in 
the  argument  at  the  bar ;  and  I  am  very  happy  to  take 
the  opportunity  of  stating  to  your  Lordships  that  I 
most  fully  concur  in  the  opinion  which  has  been  ex- 
pressed by  the  learned  Judges. 

The  Lord   Chancellor.     Is   it  your  Lordships 
pleasure  this  judgment  be  reversed  ? 

Judgment  reversed. 
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IN  THE  HOUSE  OF  LORDS. 
Harding  v.  Pollock  and  Another. 

*T*HIS  was  a  writ  of  error  from  the  judgment  of  the  The  appoint- 

Court  of  Exchequer  Chamber  in  Ireland,  affirming  ment  to  d« 

the  judgment  of  the  Court  of  Common  Pleas  in  Ireland  of  ^AJ^ 

in  this  cause.  is  in  the  custos 

Henry  Harding  (the  Plaintiff  in  error)  claimed  the  «***■■  of 
«.         ~    .  ;?  MC"  county, 

office  of  clerk  of  the  peace  for  the  King's  County,  and  and  King's 

had  been  several  years  in  possession  of  it,  under  air  ap-  Comtjia  Ire* 

pointment  by  the  Custos  Rotulorum  of  the  county:  John  ^^0,,. 

Pollock  and  Arthur  Hill  Cornwallis  Pollock  (the  De-  BayUyJ.dhs. 

fendants  in  error)  claimed  the  same  office  under  letters 

patent  from  the  crown ;  and  the  action,  which  was  for 

money  had  and  received  to  their  use,  was  brought  by 

them  in  the  Court  of  Common  Pleas  in  Ireland,  to 

ascertain  whether  the  right  to  make  such  appointment 

for  that  county  was   in   the  crown,   or  in   the  custos 

rotulorum. 

The  Defendant  below  pleaded  two  pleas,  first,  the 

general  issue ;  and,  secondly,  the  statute  of  limitations, 

in  both  of  which  issue  was  joined ;  but  as  the  Plaintiffs 

below,  desiring  merely  to  establish  their  right,  sought 

only  nominal  damages,  no  question  arose  on  the  second 

plea,  the  object  of  which  merely  was  to  cover  the  profits 

received  more  than  six  years  before  the  commencement 

of  the  action.    The  case  was  tried  before  Lord  Norbury9 

the  Chief  Justice  of  the  Court,  at  the   sittings  after 

Michaelmat  term  1819,   the  venue  being  laid  in  the 

county  of  the  city  of  Dublin.     At  that  trial  a  special 

verdict  was  found,  stating  in  substance  as  follows:  — 

"  That  his  late  Majesty,  King  George  the  Third,  by 

letters 
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letters  patent  under  the  great  seal  of  Ireland,  dated 
30th  July  1 798,  granted  to  the  said  John  Pollock  and 
Arthur  Hill  Cornwallis  Pollock  (the  Defendants  in  error) 
the  office  of  clerk  of  the  peace  within  and  throughout 
the  province  of  JLeinster,  in  Ireland,  and  within  every 
county  thereof,  except  Kilkenny,  to  hold  for  their  lives, 
and  the  life  of  the  survivor  of  them ;  which  letters  patent 
were  duly  enrolled  in  the  Rolls  office,  on  the  4th  of 
August  1798,  and  were  duly  accepted  by  the  said  John 
Pollock  and  Arthur  Hill  Cornwallis  Pollock,  and  that 
they  are  fit  and  proper  persons  to  hold  the  said  office ; 
and  that,  by  virtue  of  said  patent,  they  duly  obtained 
possession  of  said  office  in  the  Kings  County,  and  ex- 
ercised the  duties  thereof  by  them*  and  their  sufficient 
deputies,  until  the  year  1800. — That  the  Kings  County 
is  m  the  province  of  Leinster,  and  is  one  of  the  counties 
thereof;  and  that  by  an  act  of  parliament  in  Ireland,  of 
the  third  and  fourth  of  Philip  and  Mary,  and  in  the 
year  of  our  Lord  1556,  it,  was  enacted,  that  the  king 
and  queen,  and  her  successors,  should  be  entitled  to  the 
counties  of  JLeix,  Slievemarge,  Irry,  Glinmaliry,  and 
Offally,  and  that  for  making  them  shire  grounds,  a 
certain  portion  of  the  said  counties  should  from  thence- 
forth be  a  shire  or  county,  by  the  name  of  the  Kings 
County,  and  that  the  residue  should  be  a  county  by  the 
name  of  the  Qpeetts  County.  —  That  from  the  said  year 
1556  (at  which  time  it  appears  by  said  act  of  parliament 
the  lands  comprised  within  the  said  Kings  County  were 
first  made  a  shire  by  the  name  of  the  Kings  County)  the 
kings  and  queens  of  Ireland  have  nominated  and  ap- 
pointed, and  been  used  and  accustomed  to  nominate  and 
appoint,  fit  persons  to  fill  the  said  office  of  clerk  of  the 
peace  for  the  Kings  County  to  the  said  year  1798;  and 
that  the  custodes  rotulorum  of  said  county  have  ap- 
pointed persons  to  fill  said  office,  in  the  said  county, 
from  the  year  1760  to  the  present  time,  who  have  held 

and 
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mud  enjoyed  the  said  office  accordingly,  and  received  the 
emoluments  thereof,  with  the  exception  of  Hugh  and 
Andrew  Carmichael  appointed  by  the  crown,  and  of 
one  James  Cowly,  die  deputy  of  the  said  John  Pollock, 
who  were  severally  in  possession  under  the  crown. 
The  special  verdict  then  stated,  letters  patent  of  his  late 
Majesty,  bearing  date  October  30th,  1766,  and  duly 
enrolled,  by  which  the  Earl  of  Drogheda  was  appointed 
custos  rotulorum  of  said  county  during  his  Majesty's 
pleasure ;  and  then  set  out  a  writing,  under  hand  and 
seal,  whereby  the  said  Lord  Drogheda,  in  1772,  ap* 
pointed  Edward  Moore  Dowden,  clerk  of  the  peace,  and 
deputy  custos  rotulorum  of  the  said  county,  during  the 
pleasure  of  said  Earl.  It  found,  that  said  Dowden  took 
upon  himself  the  execution  of  the  duties  of  the  said 
office,  and  executed  the  duties,  and  received  the  emolu* 
menu  thereof,  until  his  death  in  1789.  And  then  set 
out  an  appointment  of  the  said  Henry  Harding  (the 
Plaintiff  in  error)  in  said  year  to  said  office,  by  said 
Lord  Drogheda,  under  hand  and  seal,  during  good  be- 
haviour. It  then  found  that  said  Harding  was  and  is 
a  proper  person  to  hold  the  said  office,  and  did  all  things 
necessary  to  qualify  him  to  hold  the  said  office,  and  to 
make  htm  a  complete  clerk  of  the  peace,  and  was  ad* 
mitted  to  the  said  office,  and  took  on  him  the  duties 
thereof,  and  has  continued  from  thence  to  the  present 
time  to  execute  the  duties,  and  receive  the  emolument* 
thereof,  without  interruption  by  any  person,  and  cork 
ducted  himself  properly  therein ;  that  said  Lord  Drog- 
heda is  still  (at  the  time  of  finding  said  verdict)  castos> 
rotulorum  of  said  county.  And  that  within  the  lost  sot- 
years  the  Defendant  received  fees  mid  emdumea**  o£ 
the  said  office  to  the  amount  of  one  shilling." 

On  this  special  verdict,  the  Court  of  Common  Pleas  in. 
Ireland,  in  Trinity  term  1821,  after  full  argument;  gave> 
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judgment  unanimously  in  favour  of  the  said  John  Pollock 
and  Arthur  Hill  CornwaUis  Pollock,  the  Plaintiffs  in 
said  action. 

From  this  judgment,  Henry  Harding,  the  Defendant 
in  said  action,  brought  a  writ  of  error,  returnable  into 
the  Court  of  Exchequer  Chamber  in  Ireland,  where  he 
has  assigned  the  general  error  only. 

The  case  was  fully  argued  in  that  Court,  which,  in 
June  1823,  affirmed  the  said  judgment  of  the  Court  of 
Common  Pleas,  two  of  the  Judges  dissenting;  where- 
upon the  original  Defendant  brought  his  writ  of  error 
returnable  into  parliament,  where  he  again  assigned  the 
general  error. 

The  case  was  argued  in  parliament  by  Campbell  for 
the  Plaintiff  in  error,  and  the  Solicitor-General  for  the 
Defendants  in  error. 

For  the  Plaintiff  in  error  it  was  submitted,  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  ought  to 
be  reversed  in  toto,  and  judgment  given  for  the  Plaintiff 
in  error. 

First,  because  it  did  not  appear  that  the  Defendants 
in  error  were  ever  admitted  to  the  office  in  question: 
secondly,  because  by  the  law  of  the  land  the  custos 
rotulorum  had  the  right  to  appoint  to  the  office  of  clerk 
of  the  peace :  and  thirdly,  because  by  the  usage,  as  ap- 
pearing on  the  special  verdict,  the  Plaintiff  in  error  had 
obtained  a  legal  right  to  retain  the  office  under  the 
appointment  of  the  custos  rotulorum. 

It  was  further  submitted,  that  this  special  verdict  was 
so  imperfect  that  no  judgment  for  the  Defendants  in 
error  could  be  given  upon  it ;  but  that,  in  case  judgment 
should  not  be  given  for  the  Plaintiff  in  error,  a  venire 
de  now  must  be  awarded,  first,  because  the  question 
of  the  admission  of  the  Defendants  in  error  was 
doubtful;   and,  secondly,  because  there  was  sufficient 

evidence 
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evidence  of  usage  to  entitle  the  Plaintiff  in  error  to  a 
verdict,  or  which  ought  to  have  been  left  to  a  jury  to 
determine. 

For  the  Defendants  in  error  it  was  contended,  that 
&e  county  in  question  in  this  case  having  been  made  a 
county  and  brought  within  the  pale  of  British  law  so  late 
« the  year  1556,  prescription  could  not  exist  as  to  any 
of  its  offices  or  establishments;  and  that  in  the  absence 
of  prescription  the  appointment  of  all  officers  judicial, 
l&inisterial,  or  executive,  concerned  in  the  administra- 
tion of  public  justice,  belonged  to  the  crown  of  common 
right,  and  was  part  of  the  prerogative. 

Upon  this  argument  the  following  questions  were 
proposed  for  the  opinions  of  the  Judges :  — 

first,  Whether  the  appointment  to  the  office  of  the 
cerfc  of  the  peace  within  the  shires  of  England  did,  by 
law,  previously  to  the  passing  of  the  act  of  37  Hen.  8. 
cln  belong  of  right  to  the  crown  or  to  the  custos  rotu- 
iorom  of  the  shire  by  virtue  of  his  said  office,  or  to  any 
sod  what  other  person  or  persons  ? 

Secondly,  Whether  the  appointment  to  the  office  of 
the  derk  of  the  peace  within  the  shires  of  Ireland,  did, 
by  law,  in  and  previously  to  the  year  1800,  belong  of 
right  to  the  crown  or  to  the  custos  rotulorum  of  the  said 
shire  by  virtue  of  his  said  office,  or  to  any  and  what 
other  person  or  persons? 

Thirdly,  Whether  the  right  to  appoint  to  the  office 
of  the  clerk  of  the  peace  within  the  Kings  County  in 
Ireland,  did,  by  law,  in  and  previously  to  the  year  1800, 
belong  to  the  crown  or  to  die  custos  rotulorum  of  the 
aid  shire  by  virtue  of  his  said  office,  or  to  any  and 
vhat  other  person  or  persons  ? 

The  authorities  on  either  side  are  so  fully  considered 
in  the  opinions  of  four  of  the  learned  Judges,  that  it 
has  been  deemed  improper  to  print  the  argument  of 
counsel* 

Bayley 
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BayleyJ.  My  Lords,  I  regret  extremely  lhat  I 
cannot  bring  myself  to  concur  in  the  opinion  the  other 
Judges  have  formed  in  this  case. 

The  first  question  proposed  by  your  Lordships  to 
our  consideration  is  this,  Whether  the  appointment  to 
the  office  of  clerk  of  the  peace  within  the  shires  of 
England  did,  by  law,  previously  to  the  passing  of  the 
act  of  37  H.8.  c.  1.,  belong  to  the  crown  or  to  the 
custos  rotulorum  of  the  shire  by  virtue  of  his  said 
office,  or  to  any,  and  what  other  person  or  persons  ? 
I  consider  it  to  have  belonged  to  the  crown  if  the 
crown  reserved  ft  to  itself:  that  it  belonged  to  any 
other  person  or  persons  (at  least  if  named  in  the  com- 
missions of  the  peace)  upon  whom  the  crown  chose 
to  confer  it,  if  the  crown  thought  fit  to  give  it  away : 
or  that  if  the  crown  did  not  think  fit  to  reserve  or 
confer  it,  it  belonged  of  right  to  the  justices  at  large 
in  quarter  sessions  assembled.  Your  Lordships'  question 
appears  to  me  to  propose,  as  a  mere  point  of  law,  to 
whom  by  law  the  right  belonged,  and  my  answer  is 
framed  upon  that  view  of  the  question.  I  do  not  say, 
therefore,  that  the  crown  did  not  in  fact  confer  this 
right  upon  the  custos  rotulorum;  all  I  say  is,  that,  unless 
it  did  so  confer  it,  the  custos  has  it  not 

The  courts  of  sessions  of  the  peace  originated,  I  ap- 
prehend, in  the  reign  of  Ed  3.,  and  were  founded  upon 
commissions  issued  in  pursuance  either  of  18  Ed.  3. 
st,  &  e.  1.,  or  of  34  Ed.  3.  c.  1.  The  former  of  those 
statutes  provides  that  two  or  three  of  the  best  reputation 
in  the  counties  shall  be  assigned  keepers  of  the  peace 
by  the  king's  commission ;  and,  at  what  time  need  shall 
be,  the  same,  with  other  wise  and  learned  in  the  law, 
shall  be  assigned  by  the  king's  commission  to  hear  and 
determine  felonies  and  trespasses  done  against  the  peace 
in  the  same  counties.  The  34  Ed.  3.  c.  1.  directs,  that 
in  every  county  in  England  shall  be  assigned  for  keep- 
ing 


Uf  the  Tenth  Year  of  GEO.  IV. 


St 


iag  of  the  peace,  one  lord,  (un  seigneur),  and  with  him 
three  or  four  of  the  most  worthy  in  the  county,  with 
tone  learned  in  the  law,  with  power  to  hear  and  de- 
termine, at  the  king's  suit,  all  manner  of  trespasses  done 
m  the  same  county.  Both  these  statutes  are  silent  as  to 
the  offices  and  the  constitution  of  the  Court;  then,  as  it 
aaeaaa  to  me,  a  question  of  law  arises,  What  could  legally 
be  done  ?  and,  secondly,  a  question  of  fact,  What  was 
done?  Where  the  crown  erects  a  court  of  justice  of  its 
fro  authority,  it  may,  I  apprehend,  fix  and  nominate 
what  officers  it  shall  have,  and  how  their  successors  shall 
be  appointed;  and,  I  take  it,  it  has  the  same  power 
where  it  creates  a  court  of  justice  under  the  direction  of 
parliament,  unless  there  be  something  in  the  act  of  par* 
aament  from  which  a  contrary  intention  in  the  legis- 
lature may  be  collected:  the  legal  presumption  appears 
Id  me  to  be  that  the  legislature  will  break  in  as  little  aa 
possible  with  the  prerogative  of  the  crown,  and  that 
what  it  does  not  by  express  words,  or  by  necessary 
implication,  take  away,  it  leaves  in  the  crown.  Upon 
the  establishment  of  this  court,  therefore,  the  crown 
migbft,  if  it  thought  fit,  appoint  one  of  the  justices  to  be 
eustos  rotfllorum,  or  it  might  omit  it;  it  might  name  a 
derk  of  the  peace,  or  reserve  to  itself  the  future  right  of 
nominating  the  successors;  or  it  might  omit  to  name 
him,  and  be  silent  as  to  the  office ;  and  then  the  sessions 
would  have  had  the  right,  as  incident  to  their  being 
a  court,  to  decide  upon  having  such  an  office:  and  the 
right  to  appoint  him  would  be  either  in  the  sessions,  if 
the  crown  made  no  other  provision  as  to  die  appoint- 
ment of  officers,  or  in  such  other  person  or  persona 
on  whom  the  crown  had  conferred  the  right.  And 
whatever  the  crown  might  do  in  the  first  instance, 
would  either  be  variable  upon  future  occasions  or  not  r 
in  the  former  case  the  crown  might  resume  to  itself  the 
right  when  it  thought  fit;  in  the  latter,  the  nomination 

and 


1829. 


Harding 

v. 
Pollock. 


32 


CASES  in  TRlKlTY  TERM,  etc. 


1829. 


Habdino 
Bollock. 


and  appointment  could  not  have  belonged  to  the  Gustos 
rotulorum,  unless  he 'fed' been  appointed  ab  initio. 

Lambard)  in  his  Eirenarchia,  intimates  that  there  was 
extant  in  his  time  one  of  the  commissions  granted  in 
the  SB  Ed.  3. ;  and  if  we  could  discover  the  commis- 
sions granted  at  that  time,  and  could  be  satisfied  the 
commissions  for  the  different  counties  were  uniform  and 
all  of  the  same  tenor,  they  might*  throw  great  light 
upon  the  question  as  a  question  of  fact,  though  they 
could  not  be  admitted  in  argument  upon  the  question 
of  law.  Suppose  those  commissions  to  have  been  silent 
as  to  the  custos,  and  to  have  reserved  to  the  crown  the 
right  of  appointing  a  clerk  to  the  justices;  can  there  be 
a  doubt  but  that  such  right  would  have  been  well  re* 
served  ?  Suppose  the  commissions  to  have  nominated  a 
custos,  and  to  have  given  him  the  power  pro  hdc  vice  to 
have  nominated  the  clerk  of  the  peace,  would  not  that 
have  been  a  valid  gift?  and  would  it  have  been  valid 
for  more  than  that  term  ?  Would  it  not  equally  have 
been  valid  had  the  nomination  been  given  to  the  jus- 
tices at  large,  though  it  had  appointed  one  in  particular 
to  be  custos  rotulorum  ?  Suppose  it  to  have  nominated 
no  custos,  and  to  have  been  silent  as  to  the  clerk  of  the 
peace,  would  not  the  justices  in  sessions,  that  is  the 
court,  have  had  the  power  to  nominate  such  clerk? 
Such  power,  according  to  Rollers  Abr.  526.,  is  incident 
to  every  court.  Suppose  the  commissions  for  different 
counties  to  have  varied,  or  suppose  them  to  have  varied 
at  different  times,  what  would  then  have  been  the  case  ? 
That  they  did  vary  as  to  the  county  palatine  of  Lan- 
caster) is  clear  from  the  exception  in  1  W.fyM.  st.l. 
£.21.,  and  from  the  modern  practice;  and  that  they 
varied  as  to  other  places,  may  be  collected  from  the  ex- 
ception in  37  Hen.  8.  c.  1.  s.  5.  In  Durham,  at  present, 
the  bishop  is  his  own  custos:  the  provisions  in  37  Hen.8.9 
and  also  in  3  &  4  Edw.  6.  c.  1.  s.  5.»  shew  he  may  make 
I  another 
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mother  person   so;  but  he  appoints  the  clerk  of  the 
peace  for  the  county  without  noticing  his  own  character 
is  custos  rotulorum,  and  his  grant  of  the  office  is  con- 
finned  by  the  Dean  and  Chapter  of  Durham.     In  Lan- 
casktrcj  Lord  Derby  is  appointed  custos  rotulorum  by 
the  king  under  the  seals  of  the  duchy  and  county  pala- 
tine of  Lancaster,   and  Lord  Clarendon   is  appointed 
clerk  of  the  peace  under  the  same  seals;  and,  so  far  from 
say  expression  that  he  is  to  be  deputy  to  the  custos 
rotulorum,  the  custos  rotulorum  is  distinctly  enjoined 
to  permit  him  to  exercise  his  office  without  impediment, 
hindrance,   molestation,  interruption,  or  denial.     And 
kt  me  press  upon  your  Lordships*  consideration,  the 
trgnment  which  arises  from  the  practice  in  Lancashire 
and  other  privileged  places.     The  statute  S4  Ed.  3.  ap- 
plies to  every  county  of  England,  Lancaster  therefore 
is  included,  and  what  is  the  case  in  the  other  counties  in 
England  must  be  the  case  there.     If  the  custos  had  ex 
tjficioj  as  matter  of  law,  the  right  in  every  other  county 
m  England,  before  37  Hen.  8.  he  must  have  had  it  there. 
If  the  king  were  precluded  from  nominating  in  ordinary 
counties,  he  must  have  been  precluded  there:  if  it  would 
have  been  illegal  elsewhere,  it  would  have  been  equally  so 
there.    According  to  4  Inst.  204.  it  was  not  till  50  Ed.  3. 
that  he  erected  the  county  of  Lancaster  into  a  county 
palatine  in  parliament ;  the  practice,  therefore,  even  if  it 
be  confined  to  Lancashire  alone,  seems  to  establish  the 
point  that  this  is  a  question  of  fact,  not  matter  of  law.  And 
what  would  your  Lordships  say,  if  the  early  commissions. 
passed   immediately  after  34  Ed.  3.  were  before  your 
eyes,  and  you  were  to  find  that  many  of  them  sanc- 
tioned the  same  practice  as  has  prevailed  in  Lancashire: 
would  this' have  no  influence  upon   your  judgment?: 
Would  it  not,  on  the  contrary,  be  the  foundation  on 
which  you  would  act? 
My  Lords,  the  argument  that  we  are  at  liberty  to. 
Vou  VI.  D  decide 
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'  decide  as  matter  of  law,  upon  the  right  of  the  custos 
rotulorum  to  nominate,  is  founded  on  the  recital  in 
37  Hen.  8.  c.  1.  on  Lord  Coke's  Comment  on  the  Statute 
of  Westminster,  2.,  2  Inst.  425*,  and  on  the  opinion  of 
Lord  Chief  Justice  Holt  in  Harcourt  v.  Fox.  (a)  The  re- 
cital in  37  Hen.  8.  is,  "  that  where  before  this  time  the 
Lord  Chancellor  hath,  by  reason  of  his  office,  the  nomin- 
ation and  appointment  of  the  custos  rotulorum,  and  in  like 
manner  the  custos  rotulorum  hath  had  until  now  of  late 
the  nomination  and  appointment  of  the  clerk  of  the 
peace  within  the  shire  where  he.  was  cu$tos  rotulorum, 
and  where  now  of  late  sundry  persons  not  learned,  nor 
meet,  nor  able  for  lack  of  knowledge  to  occupy  the 
said  offices  of  custos  rotulorum  and  clerk  of  the  peace, 
have  gotten  grants  by  the  king's  letters  patent  of  the 
clerkship  of  the  peace;"  and  it  thereupon  enacts  that 
every  custos  shall  nominate  the  clerk  of  the  peace  within 
his  shire,  and  the  custos  and  clerk  of  the  peace  shall  exe- 
cute the  said  offices  by  themselves  and  able  deputy.  This 
recital  that  the  custos  till  of  late  hath  had  the  nomination, 
may,  as  it  seems  to  me,  refer  to  the  practice  as  matter 
of  fact,  without  referring  to  the  right  as  matter  of  law : 
the  recital  does  not  state,  that  of  right  he  hath  had,  but 
states  the  fact  only,  that  he  has  had;  and  the  statute 
does  not  declare  and  enact,  but  enacts  only ;  and  it  does 
not  from  beginning  to  end  insinuate  that  the  patents  of 
the  clerks  of  the  peace  were  illegal  or  the  grants  void. 
On  the  contrary,  it  confirms  the  persons  then  in  office 
in  their  respective  offices;  and  if  it  were  referring  to  the 
right  as  matter  of  law,  it  would,  as  it  seems  to  me,  go 
too  far  and  mistake  the  right,  as  the  right,  unless  there 
were  something  to  shew  the  contrary,  would  be  in  the 
sessions,   not  in   the  custos.     I  admit   Lord   Holfs 


(a)  i  Show.  4*6.  506.  516. 
Ptfr/.  Cat.  158. 
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opinion  in  Harcourt  v.  Fox  is  very  strong,  that  the  right 
of  nominating  the  clerk  of  the  peace  belongs  to  the  custos 
rotulorum  of  common  right,  by  the  common  law  of  the 
land :  but  that  was  not  the  point  in  judgment ;  it  was 
incidental  only  to  the  case  under  consideration ;  none  of 
the  other  Judges  concur  with  him ;  and  his  conclusion  is, 
"  So  that  now  having,  as  well  as  I  can,  given  an  account 
of  the  nature  of  the  office  of  the  custos,  and  the  reason- 
ableness of  his  not  having  the  nomination  of  the  clerk  of 
the  peace,  I  shall  now  give  the  particular  reasons  upon 
which  I  ground  my  judgment  in  this  case." 

My  Lords,  I  am  aware  one  of  the  main  foundations 
for  his  opinion  is,  that  the  clerk  of  the  peace  must  be 
trusted  with  the  possession  of  the  rolls  to  make  entries 
upon,  and  that  the  custos  rotulorum  would  be  answer- 
able to  the  king  and  to  the  subject  in  case  of  their  loss, 
and  that  it  would  be  the  most  unreasonable  thing  in  the 
world  that  the  custos  rotulorum  should  be  answerable 
for  such  miscarriage  unless  he  had  the  appointment. 
Bat  the  answer  to  that  argument  is,  that  if  the  clerk  of 
the  peace  has  the  possession  of  the  rolls,  not  as  deputy 
to  the  castas,  but  as  the  officer  of  the  court,  the  custos 
would  not  be  answerable  to  the  king,  or  to  the  public, 
in  case  of  their  loss  or  destruction  whilst  they  remained 
necessarily  in  the  hands  of  the  clerk  of  the  peace;  and 
as  to  the  notion  of  unreasonableness,  that  objection  has 
applied  at  all  times  as  to  the  county  palatine  of  Lan- 
caster;  and  it  has  applied  in  every  county  in  England 
since  1  W.  %  Af.,  where  a  new  custos  rotulorum  has 
been  appointed  in  the  lifetime  of  a  preceding  clerk  of 
the  peace;  and  applied  to  the  very  case  they  were  then 
deciding :  for  the  decision  was,  that  the  old  clerk  of  the 
peace  was  entitled  to  continue  though  the  custos  who 
appointed  him  was  removed,  and  a  new  custos  ap- 
pointed. Another  argument  he  relies  upon  is  drawn 
from  the  practice  as  to  the  clerk  of  assize  and  the  county 
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clerk  in  Milton's  case  (a\  and  the  reasons  given  in  2  Inst. 
425.  for  that  practice;  but  both  those  offices  are  con- 
sidered in  2  List,  as  having  existed  before  the  time  of 
legal  memory,  and  the  crown  may  be  excluded  by  time 
from  interfering  as  to  ancient  offices,  though  it  is  not 
prevented  from  interfering  as  to  offices  created  within 
time  of  legal  memory.  It  may  be  observed,  too,  that 
Lord  Holt  speaks  of  the  possession  of  the  rolls  by  the 
custos  as  possession  of  them  by  all  the  justices  (1  Show. 
528.) ;  that  he  speaks  of  the  clerk  of  the  peace  as  the 
senior  of  the  justices  in  court;  and  it  may  be  of  some 
service  if  I  shortly  notice  how  this  matter  was  treated  by 
the  counsel  in  argument,  and  by  the  other  judges,  and 
if  I  call  to  your  Lordships'  observation  how  it  was  again 
treated  when  another  opportunity  occurred.  Sir  T.  Pansys 
argued  that  the  custos  was  in  the  nomination ,  of  the 
Lord  Keeper,  and  I  think,  as  anciently,  the  nomination 
of  the  clerk  of  the  peace  in  the  custos.  But  the  clerk  of 
the  peace  is  not  the  clerk  of  the  custos,  but  of  all  the 
justices  in  general,  and  properly  the  clerk  of  the  ses- 
sions. Mr.  Hawles,  who  argued  for  the  Defendant,  says 
that  the  statute  of  Ed.  S.  makes  no  mention  of  such  an 
office,  but  it  was  an  incident  Justices  would  not  make 
and  draw  out  their  own  records,  and  in  all  probability 
he  who  is  called  in  the  statute  of  Bic.  2.  their  clerk  was 
appointed  by  the  justices  to  do  that  work  for  them.  He 
supposed  that  the  clerk  of  the  peace  was  at  first  the 
keeper  of  the  records,  but  afterwards  he  that  was  most 
eminent  for  quality  among  the  justices  was  appointed 
custos,  and  he  appointed  the  clerk  of  the  peace,  his 
deputy  or  servant.  Levins,  who  was  for  the  Plaintiff 
upon  the  second  argument,  says,  "  Should  I  go  about 
to  enquire  into  the  origin  of  the  office  of  custos,  I  should 
attempt  ambulare  in  tenebris."     As  to  the  office  of  clerk 


(a)  4  Rep.  3a. 
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of  the  peace,  he  says,  "  I  cannot  say  how  it  was  before 
the  statute  of  Hen.  8. ;  before  there  were  justices  there 
were  conservators,  and  it  is  likely  they  had  their  clerk 
to  do  their  business  and  keep  their  records,  and  it  is 
likely  this  officer  was  in  imitation  of  that,  but  I  cannot 
directly  tell  how  things  might  be,  for  this  matter  is  all 
in  mdribus."  Mr.  Justice  Eyre  says  (in  substance),  "  We 
are,  I  confess,  much  in  the  dark  as  to  the  beginning  of 
the  office  of  clerk  of  the  peace,  but  the  statute  of  W.  fy  M. 
takes  him  wholly  out  of  the  power  of  the  custos,  and  sub- 
jects him  to  another  jurisdiction,  that  is,  to  the  sessions 
of  the  peace,  to  which  he  is  properly  an  attendant."  Mr. 
Justice  Gregory  notices  that  in  2  Hen.  7.  foL  1.  he  is  called 
not  only  clerk  of  the  peace,  but  attornatus  domini  regis  ; 
and  that,  says  he,  is  a  proper  name  of  office  for  him, 
for  he  draws  the  issues  upon  traverses,  and  so  acts  as 
attorney  in  that  court  for  the  king.  Mr.  Justice  Dolbin 
is  silent  as  to  these  points ;  and  it  is  therefore  by  Lord 
Chief  Justice  Holt,  and  by  him  only,  that  they  are 
principally  discussed.  These  opinions  were  delivered 
in  Trinity  term,  5  W.  S?  M.  None  of  the  other  re- 
porters of  this  case  give  the  detailed  account  of  JLord 
Hdfs  argument.  Shower,  in  4  Mod.  1 78.  unites  all 
the  arguments  of  the  Court,  and  puts  it  thus :  As  to 
the  beginning  of  this  office  we  are  much  in  the  dark,  for 
we  can  only  make  probable  conjectures  about  it;  and  as 
to  his  continuance  in  office,  it  is  not  to  be  collected  out 
of  any  of  the  law  books  before  37  Hen.  8.  It  is  plain 
it  was  not  an  office  time  immemorial,  because  the  com- 
mission of  the  peace  is  not  so.  Afterwards  it  became 
necessary  for  one  to  make  entries  and  join  issues ;  the 
custos  appointed  a  clerk  for  that  purpose,  who  is  now 
called  clerk  of  the  peace ;  ancf  this  seems  very  agree- 
able to  the  statute  of  Westminster  2d,  by  which  it  appears 
that  such  officers  and  clerks  who  are  to  enter  and  enrol 
the  pleas  were  always  appointed  by  the  judge  or  chief 
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minister  of  the  court.  Combcrbach,  210.  only  says  th$ 
nomination  of  the  clerk  of  the  peace  belonged  to  the 
custos  as  the  most  proper  person.  2  Inst.  425.  Within 
five  years,  namely,  in  Hilary  term  8  &  9  W.  3.,  whilst 
the  opinion  of  Lord  Holt  must  have  been  within  the  re- 
collection of  every  Judge  in  Westminster  Holly  a  ques- 
tion as  to  the  office  of  clerk  of  the  peace  again  arose 
in  Owen  v.  Saunders  (a),  and  Harcourt  v.  Fox  was  ex- 
pressly referred  to.  The  question  was,  Whether,  under 
the  statute  of  1  W.SfM.,  a  nomination  by  the  custos 
rotulorum  to  the  office  of  clerk  of  the  peace  by  parol 
was  good  ?  and  Mr.  Justice  Powell)  a  lawyer  of  no  mean 
talent  and  acquirements,  said,  "  It  had  been  objected 
that  this  clerk  of  the  peace  was  originally  but  a  deputy 
to  the  custos  rotulorum,  and  therefore  not  properly  an 
officer.  But  he  was  of  opinion  that  he  is,  and  was 
originally  an  officer,  and  not  merely  a  deputy  to  the 
custos  rotulorum.  The  statute  12  Ric.  2.  c.  10.  appoints 
him  wages,  and  there  he  is  called  clerk  of  the  justices  of 
the  peace,  and  he  is  in  the  nature  of  attorney-general  to 
the  king,  wages  being  still  paid.  In  2  Hen.  7.  c.  1.  he  is 
called  clerk  of  the  peace."  Lord  Chief  Justice  Treby 
said,  "  The  original  of  this  office  of  custos  rotulorum 
is  not  very  clear,  but  in  .all  probability  the  trust  of 
the  conservator  of  the  rolls  was  committed  to  one  of 
the  justices,  and  then  he  was  called  custos  rotulorum; 
and  probably  by  the  consent  of  his  brethren  he  nomi- 
nated the  clerk  of  the  peace.  He  is  called  so  in 
13  Hen.  4.  c.  10.  pU  33.  12  Ric.  2.  c.  10.  calls  him 
clerk  of  the  justices,  and  appoints  him  wages;  and 
2  Hen.  7.  c.l.  first  makes  mention  of  custos  rotulorum." 
Can  it  have  escaped  your  Lordships  that  in  this  case 
Justice  Powell  almost  goes  out  of  his  way  to  state  that 
the  clerk  of  the  peace  is  not  a  deputy  to  the  custos,  but 
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an  original  officer ;  and  that  Lord  Chief  Justice  Treby, 
ntwithstanding  the  previous  opinion  of  Lord  Holt, 
intimates  that  the  origin  of  the  custos  rotulorum  was 
not  very  clear,  and  that,  instead  of  its  belonging  to  the 
castes  rotulorum  of  common  right,  and  by  the  common 
law  of  the  land  to  nominate  the  cleric  of  the  peace,  he  pro* 
hftWy  was  nominated  by  consent  of  his  brethren  ?  Permit 
me  also  to  call  your  Lordships'  attention  to  the  charge 
to  the  custos  rotulorum  in  the  ordinary  commissions  of 
the  peace,  and  to  the  observations  as  to  the  duties  at 
the  sessions  of  the  custos  rotulorum,  and  the  clerk  of 
the  peace  in  Lombard's  Eirenarchcu  The  earliest  com* 
mission  I  have  met  with  is  at  the  commencement  of 
Herberts  Justice,  in  the  edition  of  1547 ;  and  at  the  con- 
clusion it  commands  "  John  Fitzjames,  that,  at  the  days 
and  places  aforesaid,  he  cause  to  come  writs,  precepts, 
processes,  and  indictments  aforesaid,  before  himself  and 
his  said  companions,  and  inspect  and  determine  the 
none."  In  another  edition  of  the  same  book,  printed  in 
1606,  there  is  a  similar  clause,  except  that  it  seems 
addressed  to  all  the  justices,  and  not  to  any  one  by 
name;  but  this  may  be  a  mistake  in  the  text,  because 
in  the  margin  it  is  stated  to  be  "  Al  custos  rotulorum/9 
and  the  same  book,  in  the  form  of  what  is  called  "  the 
new  commission"  contains  this  clause,  "  Assignavimus 
denique  te  praefatum  Ewd.  H.  militem  "  (not  the  person 
first  named  in  the  commission,  for  the  officers  of  state 
first  named),    "  custodem   R.   pacis    nostrae    in 


are 


dkto  comitatu  nostro ;  ac  propterea  tu,  ad  dies  et  loca 
predicta,  brevia,  precepta,  processus,  et  indictamenta 
predicts  coram  te  et  dictis  sociis  tuis  venire  facias,  et 
tnspiciantur  et  debito  modo  terminentur."  Lambar<L>  in 
his  Birenarcha,  speaks  of  sessions  and,  among  other/ 
things,  of  the  officers  bound  to  attend.  "  Two  sorts 
of  men  there  are  that  are  the  ordinary  attendants  at 
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the  sessions,  that  is,  the  officers  of  the  court  and  the 
jurors.  Among  the  officers,  the  custos  rotulorum  hath 
worthily  the  first  place,  both  for  that  he  is  always  a 
justice  of  the  quorum  in  the  commission,  and  among 
them  of  the  quorum  a  man,  for  the  most  part,  especially 
picked  out1  for  wisdom  and  credit;  and  yet  in  this  behalf 
he  beareth  the  person  of  an  officer,  and  ought  to  attend, 
for  the  words  in  the  commission  be  to  him  now  by  his 
proper  name.  '  Quod,  ad  dies  et  loca  predicta,  brevia, 
precepta,  processus,  et  indictamenta  predicta  coram  te 
et  dictis  sociis  tuis  venire  facias/  Whereas  until  the 
14-R/c.  2.  that  charge  was  general  to  all  the  justices, 
and  not  laid  specially  upon  any  one  person  in  the  com- 
mission, as  it  doth  appear  in  the  Tower  by  the  records  ' 
which  I  have  already  vouched"  (see  Lambard,  373,  &c., 
printed  in  1602).  By  the  commission  in  a  county,  the 
custos  rotulorum  ought  to  attend  at  the  sessions,  with 
records,  &c  {Com.  Justices  of  the  Peace,  D.  *.);  "  the  clerk 
of  the  peace  oweth  his  attendance  at  the  sessions  also,  for 
(omitting  certain  things  specified)  he  readeth  the  indict- 
ments and  serveth  the  court.  He  enrolleth  the  acts  of 
the  sessions  and  draweth  the  process.  He  also  must 
deliver  letters  to  all  such  as  be  acquitted  of  felony,  &c. 
&c.  All  which  things  he  cannot  do  if  he  be  not  pre- 
sent ;  so  that  he  is  an  officer  to  this  court,  and  clerk  of 
the  justices,  as  the  12  Ric.  2.  nameth  him,  and  not,  as 
Mr.  Barrow  thought,  the  clerk  of  the  custos  rotulorum 
only."  And  that,  as  it  seems  to  me,  is  the  true  state  of 
the  case :  the  custos  rotulorum,  though  one  of  the  jus- 
tices, is,  in  respect  of  his  custody,  of  the  rolls,  to  attend 
•  with  the  rolls  in  the  court,  and  the  clerk  of  the  peace, 
as  a  distinct  officer  of  the  court,  is  to  record  upon  such 
rolls  such  acts  of  court  as  are  to  be  recorded;  and 
when  he  has  recorded  them  it  is  his  duty  to  hand  them 
over  to  the  custos  rotulorum,  that  he  may  keep  them  in 
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safe  custody,  though  the  clerk  is  entitled  to  have  them 
whilst  in  process.   In  Rex  v.  Evans  (a)  the  opinion  of  Lord 
Chief  Justice  Holt  approaches  this  point,  where  he  says 
the  clerk  of  the  peace  is  bound  to  deliver  the  rolls  to  the 
custos  when  completed,  though  he  is  entitled  to  have 
them  whilst  in  process.    If  there  ever  was  a  time  when 
the  rolls  were  in  the  custody  of  the  justices  at  large, 
without  any  custos  rotulorum,  this  would  be  the  case; 
and  I  see  no  reason  why  it  should  not  continue  to  be 
the  case  when  one  justice  in  particular  was  selected  to 
be  custos  rotulorum.     My  opinion,  therefore,  is, — not 
negatively,  that  the  right  of  appointing  is  not  with  the 
costos   rotulorum,   nor  that  the  right  is  affirmatively 
either  with  the  king  or  with  the  quarter  sessions, — but 
that  the  question  with  which  of  them  it  is,  is  matter  of 
fact  for  the  consideration  of  a  jury,  not  matter  of  law 
for  the   decision  of  a  court;   and  with  this  view  the 
case   of  Bridgman  v.   Holt  (6),  and  the  state  of  the 
officers  in   the  superior  courts   exactly  accords.     In 
Bridgman  v.  Holt    the  question    was,   Whether  the 
office  of  clerk  of  the  peace  for  enrolling  pleas  in  the 
King's  Bench  was  in  the  king  or  in  the  chief  justice? 
The  defendant,  who  claimed  under  the  chief  justice, 
proved  a  series  of  grants  for  a  period  of  285  years, 
whenever  the  office  became  void.    It  was  treated,  there* 
fore,  as  a  question  of  fact,  not  as  a  question  of  law. 
And  what  is  the  state  of  the  other  officers  of  the  superior 
courts,  and  upon  what  principle  is  it  to  be  explained  ? 
Why  does  the  chief  justice  of  the  King's  Bench  ap- 
point the  custos  brevium  in  the  King's  Bench,  whilst 
the  gift  of  the  same  office  in  the  Common  Pleas  is  not 
in  the  chief  justice  there,   but  in  the   king    or    his 
grantee?    Why  are  the  first  and  third  prothonotaries 
in  the  Common  Pleas  in  the  gift  of  the  chief  justice, 
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and  the  second  in  the  custos  brevium  ?  Why  does  the 
king  appoint  the  master  of  the  crown  office  in  the 
King's  Bench,  and  the  chirographer  in  the  Common 
Pleas  ?  Why  is  the  office  of  exigenter  in  the  Common 
Pleas  an  inseparable  incident  to  the  person  of  the  chief 
justice,  so  that  a  grant  thereof  by  the  king  whilst  the 
office  of  chief  justice  is  vacant,  is  null  and  void? 
Why  do  the  three  puisne  judges  of  the  King's  Bench 
appoint  the  signer  of  the  bills  of  Middlesex  f  All  is 
referable  to  what  is  mentioned  as  the  ground  of  the 
opinion  in  Scroggs  v.  Coleshill  (a),  vis.  prescription  and 
usage.  And  what  is  the  foundation  of  prescription  and 
usage  but  a  lost  grant  ?  Upon  the  whole,  therefore,  I 
submit  to  your  Lordships  that  the  question  in  whom  the 
right  of  appointing  was  in  England,  before  87  Hen.  8., 
is  matter  of  fact,  depending  upon  commissions  issued 
in  the  different  counties  in  England,  and  the  usages 
thereon ;  and  that,  until  such  matter  of  fact  is  duly  en- 
quired into  and  ascertained,  it  cannot  be  answered  as  a 
question  of  law. 

To  the  second  question, — as  every  observation  I  have 
made  upon  the  first  question  applies  with  equal  force 
upon  the  second, — I  submit  to  your  Lordships,  that  it 
is  also  a  question  of  fact,  not  a  question  of  law,  in 
whom  the  right  in  Ireland  was. 

The  third  question  appears  to  me  to  depend  upon 
the  point  already  noticed,  viz.  the  right  of  the  crown  in 
the  commissions  at  first  granted  under  the  statute  of 
Ed.  3.  to  reserve  to  itself  the  right  of  dominating  to  the 
office  of  clerk  of  the  peace ;  for  if  the  right  existed  when 
those  commissions  were  granted,  it  seems  to  me  to  have 
existed,  as  to  this  county,  when  a  commission  for  this 
county  was  first  granted :  if  the  crown  had  originally  a 
right  as  to  eaeh  county  to  mould  the  machinery  as  it 
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pleased,  and  to  reserve  to  itself  such  nominations  as  it 
thought  it  behoved  the  public  weal  it  should  reserve,  it 
Bast  have  had  the  same  right  as  to  this  county,  when 
first  it  became  an  object  of  consideration,  as  it  had  in 
every  other.  I  am  therefore  of  opinion,  upon  the  last 
question  proposed  by  your  Lordships,  that  the  right  of 
appointing  the  clerk  of  the  peace  in  the  Kings  County  in 
Ireland,  when  the  district  that  county  comprises  was 
fiist  made  a  county,  was  in  the  crown. 
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Littxedale  J.  My  Lords,  upon  the  first  question,  I 
am  of  opinion  that  the  right  to  appoint  to  all  the  offices 
connected  with  the  administration  of  justice  is  vested  in 
the  crown  by  the  royal  prerogative ;  and  if  the  crown  by 
its  royal  prerogative  constitutes  a  new  court  of  justice,  it 
may  appoint  the  judges  of  the  court,  and  all  the  subordi- 
nate officers,  upon  such  terms  as  it  shall  think  proper. 
So  also  if  the  crown,  by  virtue  of  an  act  of  parliament, 
is  authorized  to  constitute  a  court,  it  may  appoint  the 
judges  of  that  court,  and  also  the  officers,  in  such 
manner  as  it  may  deem  most  expedient  to  carry  into 
effect  the  object  of  the  legislature.  But  if,  in  the  con- 
stitution of  a  court  formed  under  the  authority  of  parlia- 
ment, the  crown  appoints  the  judges,  but  does  not 
appoint  the  officers  of  the  court,  but  is  silent  as  to  the 
appointment  of  any  officer ;  then  I  apprehend,  as  a  matter 
of  law,  the  power  of  appointing  the  officers  belongs  to 
the  Court  itself,  or  to  some  member  or  members  of  the 
Court  to  whom  particular  duties  are  assigned,  and  who, 
in  the  discharge  of  those  duties,  must  commit  the  per- 
formance of  the  minor  part  of  those  duties  to  some 
subordinate  officer  or  clerk :  if  the  crown  has  once  waived 
the  right  of  appointing  the  officers,  and  has  suffered 
either  the  judges  of  the  court  at  large,  or  some  par- 
ticular judge  to  whom  special  powers  are  confided, 
to  appoint  the  officers  necessary  to  conduct  the  sub- 
ordinate 
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ordinate  business  of  the  Court,  then,  I  apprehend,  the 
crown  cannot  afterwards  interfere,  and  take  from  the 
court,  or  particular  members,  the  appointment  of  the 
subordinate  officers ;  for  otherwise  great  confusion  would 
ensue  in  the  administration  of  justice,  the  officers  act- 
ing under  the  authority  of  the  Court,  but  being  liable 
to  be  displaced :  and  the  crown,  by  allowing  the  Court 
to  appoint  the  officers  in  the  first  instance,  has  ma- 
nifested its  intention  that  that  should  be  the  course  of 
proceeding  in  the  administration  of  justice  in  that  court. 
If  I  am  right  in  taking  this  view  of  the  subject,  I  think 
it  will  follow  that  the  appointment  to  the  office  of  clerk 
of  the  peace  within  the  shires  of  England  did,  by  law, 
previously  to  the  passing  of  the  act  of  37  H.  8.  c.  1., 
belong  of  right  to  the  custos  rotulorum  of  the  shire  by 
virtue  of  his  office. 

The  office  of  custos  rotulorum,  and  that  of  clerk  of 
the  peace,  are  offices  created  within  the  time  of  legal 
memory.  No  immemorial  usage  or  prescription  can 
therefore  be  applied  to  either  of  them.  But  if  it  be  true 
that,  in  the  cases  of  ancient  courts  or  superior  officers 
entrusted  with  the  administration  of  public  justice,  the 
principle  be  recognized  that  the  members  of  the  court, 
or  some  superior  officer,  have  appointed  the  subordinate 
officers  or  clerks  to  assist  in  the  administration  of  justice ; 
then  I  take  it,  on  the  creation  of  new  courts  or  superior 
officers  within  time  of  memory,  the  same  principle  will 
apply,  that  the  Court  or  superior  officer,  as  the  case  may 
be,  have,  as  incident  to  the  court  or  office,  a  right  to 
appoint  the  subordinate  officers  or  clerks,  —  saving 
always  the  right  of  the  crown,  on  the  first  creation  of  the 
court  or  superior  office,  to  constitute  and  regulate  it  as 
it  thinks  proper,  both  as  to  the  subordinate  officers  and 
clerks,  and  in  other  respects  as  the  crown  thinks  fit. 

The  oldest  authority  that  recognizes  this  common 
law' principle  is  the  statute  of  Westminster  2d,  13  Ed.  I. 
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st.l.e.  SO.,  "  That  all  justices  of  the .  benches  from 
henceforth  shall  have  in  their  circuits  clerks  to  enrol  all 
pleas  pleaded  before  them,  like  as  they  have  bad  in 
time  passed."  And  Lord  Coke,  in  commenting 'upon 
this  statute  in  2  Inst.  425.,  says,  "  This  power  is  as 
anciently  they  used  to  have,  that  is,  by  the. common 
law;"  and  he  states  the  reason  why  this  clause  of  the 
act  was  passed,  was,  that  the  king  had  been  informed 
that  he  might  appoint  the  officers  on  the  circuits,  which 
this  writer  declares  to  belong  to  the  justices,  and  that 
they  enjoyed  the  same  of  ancient  time,  that  is,  by  the 
common  law ;  and  then  he  goes  on  to  give  the  reason  of 
the  justices  having  this  power; — (at  present,  indeed,  the 
senior  judge  appoints,  and  has  done  so  for  a  considerable 
time  past;  how  this  has  happened  I  cannot  now  ascer- 
tain ;  whether  the  second  judge  had  acquiesced  in  the 
senior  judge  appointing  so  long,  that  it  cannot  now  be 
objected  to;  or  whether  thd  practice  in  modern  times 
may  be  evidence  of  a  usage  before  the  time  of  legal 
memory,  so  as  to  found  a  right  such  as  the  statute 
referred  to  on  ancient  usage;) — "  and  the  reason  thereof 
is  twofold:  first,  for  that  the  law  doth  ever  appoint 
those  that  have  the  greatest  knowledge  and  skill  to  per- 
form that  which  is  to  be  done ;  second,  the  officers  and 
clerks  .are  but  to  enter,  enrol,  or  effect  that  which  the 
justices  do  adjudge,  award,  or  order,  the  insufficient 
doing  whereof  maketh  the  proceeding  of  the  justices 
erroneous,  than  the  which  nothing  can  be  more  dis-. 
honourable  and  grievous  to  the  justices,  and  prejudicial 
to  the  party ;  therefore  the  law,  as  here  it  appeareth, 
did  appropriate  to  the  justices  the  making  of  their  own 
clerks  and  officers,  and  so  to  proceed  judicially  by 
their  own  instruments,  and  this  was  the  common  law. 
The  king  cannot  grant  the  office  of  the  shire  or  county 
clerk  (who  is  to  enter  all  judgments  and  proceedings  in 
the  county  court),  for  that  the  making  the  shire  clerk 
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belongeth  to  the  sheriff  by  the  common  law,   as   in 
Mittoris  case  it  appeared,  et  sic  de  cateris."    In  Mit- 
toris  case  (a),  Queen  Elizabeth  had  granted  the  office 
of  county  clerk  or  shire  clerk  to  Mitton  and  others. 
The  Queen  appointed  Hopton  to  be   sheriff  of  the 
county,  who  interrupted  Mitton.     It  was  resolved  that 
the  county  court,    and  the  entering  of  all  proceed- 
ings in  it,  are  incident  to  the  office  of  sheriffs,  and, 
therefore,  cannot  by  letters  patent  be  divided  from  it ; 
and  after  adverting  to  some  other  points  which  had 
been  raised,  it  goes  on  to  state,  that,  as  a  general  answer 
to  all  objections,  "  great  inconvenience  would  ensue  to 
sheriffs,  who  are  great  and  ancient  officers  and  ministers 
of  justice,  if  such  grants  should  be  of  validity;  for  by 
such,  as  well  the  entering  of  all  proceedings  in  the  same 
court,  as  the  custody  of  the  entries  and  rolls  thereof,  do 
belong  to  the  office  of  sheriff:"  he  proceeds  afterwards 
to  say,  "  If  the  record  be  embezzled,  the  sheriff  shall 
answer  for  it,  and  therefore  it  would  be  full  of  danger 
and  damage  to  sheriffs  if  others  should  be  appointed  to 
keep  the  entries  and  rolls  of  the  county  court,  and  yet  the 
sheriff  should  answer  for  them  as  immediate  officer  to  the 
court;  and  therefore  the  sheriff  shall  appoint  clerks  under 
him  in  his  county-court,  for  whom  he  shall  answer  at  bis 
peril ;  the  same  law  of  the  sheriff's  tourn ;  and  law  and 
reason  require  that  the  sheriff,  who  is  a  public  officer 
and  minister  of  justice,  and  who  has  an  office  of  such 
eminence,  confidence,  peril,  and  charge,  ought  to  have 
all  rights  appertaining  to  his  office,  and  ought  to  be 
favoured   in   law  before  any   private    person,    for  his 
singular  benefit  and  avail."    And  then  it  goes  on  to 
state,  that  the  sheriffs  shall  have  the  custody  of  gaols, 
and  shall  put  in  such  keepers  for  whom  they  will  answer; 
and  the  reason  given  is,  because  they  shall  be  answer- 
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able  for  escapes.  And  it  goes  on  to  state,  that  it  would 
be  against  all  reason  that  they  should  be  answerable  for 
escapes,  and  subject  to  amerciaments,  and  yet  that 
aaother  should  have  the  keeping  and  custody  of  the 
gaoL  The  parliamentary  declaration  in  the  statute  of 
Westminster*  and  Lord  Coke's  Commentary,  and  also 
the  resolution  in  Milton's  case,  seem  sufficient  to  shew, 
that  in  ancient  offices  the  right  of  appointment  of  the 
mbordinate  officers  and  clerks  is  in  the  Court,  or 
the  superior  officer,  as  the  case  may  be.  And  I  ap- 
prehend, that  if  a  new  court  or  office  be  created,  the 
same  rules  will  attach,  as  the  reasons  for  it  are  precisely 
the  same.  The  language  of  Lord  Coke  in  his  Institutes, 
and  the  language  of  the  Court  in  Mittoris  case,  apply  in 
every  respect  to  such  officers  as  the  custos  rotulorum 
and  clerk  of  the  peace,  whose  case  is  now  under  con* 
aderatkra;  and  with  respect  to  the  principle  of  new 
offices  being  to  be  governed  by  the  rules  of  the  com- 
mon law,  I  would  refer  to  the  case  of  Wilkes  v.  WiU 
Hams,  (a)  That  was  an  action  on  promises,  and  the 
Defendant  pleaded  in  abatement,  that  he  was  a  tipstaff  of 
the  Court  of  Chancery,  and  then  he  says,  that  there  is 
an  ancient  custom  in  the  High  Court  of  Chancery,  time 
out  of  mind,  that  all  the  resident  officers,  clerks,  and 
ministers  of  the  same  Court  of  Chancery  shall  be  freed 
and  quieted  as  anciently  used  to  be,  according  to  the 
liberties  and  privileges  of  the  Court  immemorially 
used,  and  ought  not  to  be  impleaded  elsewhere  than 
before  the  Chancellor  or  Keeper  of  the  Great  Seal; 
and  on  a  demurrer,  objections  were  taken,  amongst 
others,  to  the  plea :  it  was  stated  to  be  pleaded  as  an 
exemption  to  offices  created  within  time  of  memory ;  as 
to  which  the  Court  held,  that  such  a  custom  might 
well  extend  to  newly-created  offices ;  for  when  an  imme- 
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morial  privilege  is  claimed  for  all  the  officers  of  the 
Court,  and  some  offices  are  made  within  the  time  of 
legal  memory,  they  must  also  fall  within  the  privilege- 
So  I  say  here,  that  if  the  common  law  allows  ancient 
courts  and  superior  officers  to  appoint  their  clerks  and 
subordinate  officers,  the  same  common  law  principle 
applies  to  new  courts  and  newly-created  offices. 

The  precise  origin,  either  of  the  custos  rotulorum  or 
of  the  clerk  of  the  peace,  does  not  appear  to  be  very 
well  known.  There  were  at  the  common  law  persons 
who  were  called  conservators  of  the  peace.  Some  of 
these  were  such  by  virtue  of  certain  offices  which  they 
held ;  others  appear  to  have  been  elected.  The  precise 
nature  and  extent  of  their  functions  do  not  appear- 
clearly  defined,  nor  whether  they  had  a  clerk  to  enrol 
and  enter  their  proceedings,  nor  how  that  clerk  was 
appointed.  These  conservators  were  discontinued,  and 
the  mode  in  which  the  constitution  of  the  conservators 
of  the  peace  was  changed  and  the  present  justices  of  the 
peace  were  constituted,  will  be  seen  in  Lombard's  Eiren- 
archa,  c.4,  p.  ].  Several  acts  of  parliament  were  made 
in  the  time  of  Edw.  3.,  viz.  1  Edw.  3.  st.  2.  c.  16.,  4  Edw.  3. 
c.  2.,  18  Edw.  S.  si.  2.  c.2.,  and  34  Edw.  3.  c.  1.,  and. 
the  origin  of  the  justices  of  the  peace,  as  at  present  con-, 
stituted,  is  to  be  found  in  these  statutes,  and,  conse- 
quently, within  time  of  legal  memory;  and  it  may  be. 
considered  that  the  last  of  these  was  more  particularly 
that  which  decided  the  character  and  constitution  of  the 
present  justices.  These  justices  at  large  had  at  first 
the  custody  or  keeping  of  the  rolls,  and  even  still  they*. 
have  them  in  point  of  law,  as  all  certioraries  and  writs 
of  error  are  directed  to  them.  No  mention  is  made 
in  any  of  these  acts  of  Edw.  3.  of  any  such  officer  as 
custos  rotulorum  —  and  it  is  not  very  clear  when  he- 
was  first  constituted  —  nor  of  any  such  office  as  clerk  of 
the  peace.     But  by  the  12  Rich.  2.  c.  10.  the  clerk  of 
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the  justices  shall  have  2s.  a  day  for  his  wages*  and  the 
c/erk  of  the  justices  I  take  to  be  the  present  clerk  of  the 
peace;  and  in  11  Hen.  7.  c.  15.  the  custos  rotulorum  is 
mentioned  as  being  authorised  to  have  the  oversight  of 
the  sheriffs  in  the  cases  mentioned.  And  it  seems  from 
the  reference  in  Lombard,  40.  that  there  was  such  an 
office  as  custos  rotulorum  as  early  as  the  14  Rich.  2.  It 
does  not  appear  whether  previously  to  that  time  there 
was  any  such  person  as  the  custos  rotulorum;  and  if 
there  was  not,  the  justices  would,  as  incident  to  their 
office,  have  a  right  to  appoint  their  clerk  according  to 
the  rules  of  the  common  law. 

Bat  as  soon  as  the  justices  became  a  distinct  court,  it 
would  be  inconvenient  that  the  records  should  be  dis- 
persed amongst  them  promiscuously,  and  not  kept 
together  in  one  place.  Lord  Holt,  in  Harcourt  v.  Fox, 
says  he  looks  upon  it  it  was  in  the  power  of  the  king 
to  appoint  some  particular  person  to  have  the  custody 
sod  charge  of  the  records,  and  that  he  should  be  a 
person  responsible  to  the  justices  for  the  safe  keeping 
of  them;  and  be  says  this  was  thought  convenient, 
for  the  words,  at  the  end  of  the  commission  of  the 
peace  are,  "  We  appoint  you  to  be  keeper  of  the 
records  and  rolls  of  the  county."  He  goes  on  to 
say,  "  This  seems  to  me  to  be  the  commencement 
of  the  office  of  the  custos  rotulorum;  for  no  one 
being  more  in  commission  than  another,  it  was  in 
the  power  of  the  king,  by  bis  prerogative,  to  appoint 
one  to  keep  the  records.  But,  therefore,  it  does  neces- 
sarily follow  that  no  person  whatsoever  could  be  custos 
that  was  not  a  justice  of  peace  in  commission.1'  Then 
Lord  Holt  goes  on  to  consider  how  the  custos  came  to 
appoint  the  clerk  of  the  peace.  He  says,  "  The  custos 
names  him  for  this  reason,  because  the  rolls  and  records 
of  the  sessions  being  by  the  commission  put  into  the 
custody  of  the  custos  rotulorum,  the  clerk  being  the 
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person  that, must  be  trusted  with  the  rolls  to  make 
entries  upon,  to  draw  judgments,  to  record  pleas,  to 
join  issues,  and  enter  judgments,  then  by  common  right 
and  by  the  common  law  of  the  land  it  belongs  to  him 
that  hath  the  keeping  of  the  records  to  nominate  this 
clerk,  and  not  to  any  one  else;  and  it  would  be  the 
most  inconvenient  thing  in  the  world  that  the  custos 
rotulorum,  being  intrusted  with  the  custody  of  the  re- 
cords by  his  commission,  any  other  should  be  made 
clerk  of  the  peace  for  the  actual  possession  of  these 
records  than  such  a  one  as  he  should  appoint,  when 
upon  any  loss  or  miscarriage  he  is  answerable  for  it 
himself  to  the  king  and  to  .the  subject" 

This  reasoning  of  Lord  Holt  as  to  the  propriety  of 
the  person  who  has  the  records  of  a  court  intrusted  to 
him  appointing  a  subordinate  officer  to  take  care  of 
them,  is  certainly  extra-judicial ;  but  it  falls  in  precisely 
with  what  is  said  by  Lord  Coke  in  his  2d  Inst,  com- 
menting on  the  statute  of  Westminster,  2d,  as  to  clerks  of 
assize,  and  the  language  of  the  Court  in  Mitton's  case. 

This  conjecture  of  the  origin  of  the  clerk  of  the  peace's 
being  appointed  by  the' custos  rotulorum  is  called  in 
question,  first,  because  in  12  Rich.  2.  c.  10.  he  is  called 
clerk  to  the  justices;  secondly,  because  Lombard,  in  his 
Eirenarcha,  at  p.  377.  calls  him,  in  conformity  with  the 
stat  of  Rich.  2.,  clerk  to  the  justices,  and  not  as  the 
clerk  of  the  custos  rotulorum  only;  thirdly,  because  in 
the  Year-book,  2  Hen.  7.  fol.  1.  he  is  called  the  cleric 
and  attorney  of  the  king.  He  is  in  the  statute  of  Rich.  2. 
called  clerk  of  the  justices*  It  does  not  appear  that 
there  was. then  any  custos  rotulorum i  but  admitting 
there  was,  and  taking,  the  assertion  of  Lambard  that  at 
the  time  he  wrote  he  was  clerk  to  the  justices,  it  does 
not  follow  that  he  is  to  be  appointed  by  the  justices.  The 
justices  form  the  Court,  and  therefore  he  may  with  pro* 
priety  be  called  their  clerk,  because  he  is  to  record  their 
proceedings,  and  it  is  his  duty  to  attend  the  Court 
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My  Lords,  it  is  to  be  observed  also  that  the  legal 
custody  of  the  rolls  and  records  is  in  the  justices, 
though  the  actual  custody  is  in  the  custos  rotulorum, 
who  is  to  produce  them  at  the  sessions,  and  upon  other 
proper  occasions  to  the  justices;  and  therefore  there  is 
do  more  inconsistency  in  calling  him  clerk  to  the  jus- 
tices, when  he  is  appointed  by  the  custos  rotulorum, 
than  there  is  in  saying  that  the  rolls  are  in  the  legal 
custody  of  the  justices,  though  the  actual  custody  is  in 
the  custos  by  virtue  of  the  king's  commission.  But  if 
Lambar&s  authority  is  to  be  taken,  that  at  the  time  when 
there  was  a  custos  the  clerk  of  the  peace  was  the  clerk 
of  the  justices,  his  authority  must  be  taken  altogether, 
and  in  the  next  paragraph  he  says,  "  Howbeit"  (as  much 
as  to  say  notwithstanding  he  is  clerk  to  the  justices), 
u  the  nomination  and  appointment  of  him  hath  long 
time  belonged  to  the  custos  rotulorum.  And  this  office 
was  also  for  a  time  given  by  the  king's  letters  patent  for 
term  of  life,  as  that  of  the  custos  rotulorum  was,  until  the 
stat.  of  97  Hen.  8.  c.  1.  recontinued  the  ancient  order  of 
giving  it  by  the  custos  rotulorum  only."  He  therefore 
considers  that  the  ancient  order  of  giving  it  was  in  the 
custos. 

Then,  as  to  his  being  called  in  the  Year-books  clerk 
and  attorney  of  the  king,  nothing  can  be  inferred  against 
the  right  of  the  custos  from  that :  if  he  is  to  enter  the 
proceedings  on  the  rolls  and  records,  he  is,  as  far  as 
that  applies  to  entries  in  which  the  king  is  concerned, 
the  clerk  and  attorney  for  the  king ;  but  that  has  nothing 
to  do  with  the  right  of  appointment.  The  officer  on 
the  circuit,  who  in  common  parlance  is  called  clerk  of 
assise,  is  really  the  clerk  of  the  assizes  and  clerk  of  the 
crown,  and  is  so  called  in  his  grant  of  office. 

The  statute  of  Westminster  speaks  of  the  justices 
within  circuits  appointing  their  clerks  to  enrol  pleas 
pleaded  before  them,  in  general  terms;  and  when  his 
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duties  come  to  be  specified,  he  is  called  clerk  of  the 
assizes  and  clerk  of  the  crown ;  that  is,  he  is  the  clerk  of 
the  assizes  as  to  those  things  which  relate  to  civil  suits, 
and  clerk  of  the  crown  as  to  those  tilings  which  relate 
to  the  crown. 

It  is  not  material  to  consider  in  what  relation  he 
stood  to  the  custos,  whether  he  is  his  deputy  or  his 
clerk,  or  the  clerk  to  the  body  of  justices  for  whom 
the  custos  keeps  the  rolls  and  records ;  but  the  question 
is,  in  whom  is  the  right  of  appointment?  He  cannot 
be  considered  as  the  deputy  of  the  custos  in  the  legal 
sense  of  the  word,  because  a  deputy  may  perform  all 
the  duties  of  the  principal,  which  the  clerk  of  the 
peace  cannot  Besides  the  case  of  Harcourt  v.  Fox, 
there  is  the  case  of  Saunders  v.  Owen.  That  was  an 
assize  of  novel  disseisin  in  the  office  of  clerk  of  the 
peace.  The  case  turned  upon  the  manner  of  the  ap- 
pointment, because  at  that  time  there  was  no  doubt 
about  the  right  of  the  custos  to  appoint  In  the  report 
of  the  case  in  Salkeld,  the  Court  say  that  it  always 
belonged  to  the  custos  rotulorum  to  nominate  the  clerk 
of  the  peace ;  but  the  clerk  of  the  peace  was  removable 
whenever  the  custos  rotulorum  was  removed  or  changed, 
and  moreover  was  removable  at  the  will  of  the  custos 
till  the  32  Hen.  8.,  which  makes  him  continue  in  quousque 
the  custos  shall  continue  in.  This,  therefore,  is  a  de- 
claration of  the  Court  as  to  the  original  right  of  the 
custos,  which  also  considered  that  the  effect  of  the  stat 
of  37  Hen.  8.  only  altered  the  period  of  the  duration  of 
the  office.  In  Jenkins,  2l6.pl.  59.  it  is  stated  that  the 
custos  rotulorum  appoints  the  clerk  of  the  peace.  In 
The  King  v.  Evans,  4  Mod.  31.,  the  custos  rotulorum 
was  displaced,  and  the  clerk  of  the  peace  refused  to 
deliver  the  rolls  to  the  new  custos.  He  was  indicted  and 
found  guilty,  and  removed  from  his  office,  and  brought . 
a  mandamus  to  be  restored.     It  had  been  said  be  was  a 
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ministerial  officer  to  the  custos,  and  ought  to  deliver  the 
records  to  him  at  the  end  of  the  sessions.  The  Chief 
Justice  said  "  the  clerk  of  the  peace  ought  to  make  out 
all  the  process,  which  cannot  be  done  without  the  rolls. 
When  they  are  completed,  he  must  deliver  them  to  the 
custos ;  but  so  long  as  they  are  in  process,  they  are  to 
be  with  the  clerk  of  the  peace ;  and  therefore  it  seemed 
reasonable  that  the  Defendant  should  be  restored ; "  but 
three  Judges  were  of  a  contrary  opinion.  This  case 
does  not  seem  to  prove  much  either  way  as  to  the  right 
of  appointment,  but  only  as  to  the  conduct  of  the  clerk 
of  the  peace,  and  that  the  custos  might  require  the  rolls 
to  be  delivered  to  himself  if  he  thought  fit ;  of  which 
there  could  be  no  doubt.  The  case  is  also  reported  in 
\Shcrw.  262.  and  12  Mod.  13.  In  the  latter  case  Holt 
says  the  custody  of  the  rolls  belongs  to  the  custos  rotu- 
lorum :  the  clerk  of  the  peace  is  a  distinct  officer,  and 
not  a  mere  servant  A  peremptory  mandamus  was 
ordered. 

Then  it  is  material  to  consider  whether  the  statute  of 
37  Hen.  8.  c.  1.  throws  any  light  upon  this  subject.  It 
begins,  "  Where  before  this  time  the  Lord  Chancellor 
of  England  for  the  time  being  hath,  by  reason  of  his 
office  of  the  chancellorship,  the  nomination  and  ap- 
pointment of  the  custos  rotulorum,  and  that  in  like 
manner  all  and  every  person  which  hath  had  and  en- 
joyed the  said  office  of  the  custos  rotulorum  hath  had 
until  now  of  late  the  nomination  and  appointment  of 
the  clerk  of  the  peace;  and  whereas  now  of  late  divers 
and  sundry  persons  not  having  learned,  nor  being  able 
lor  lack  of  knowledge  to  exercise  the  offices  of  custos 
rotulorum  and  clerk  of  the  peace,  have,  of  late  years,  by 
labour,  friendship,  and  means,  attained  and  gotten  for 
term  of  their  lives,  of  the  king's  majesty,  several  grants 
by  bis  higbness's  letters  patent  to  them  made  of  the  said 
clerkship  of  the  peace : "  and  then  it  goes  on  to  enact 
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how  these  offices  shall  be  appointed  to  in  future ;  and, 
as  to  the  clerk  of  the  peace,  that  he  shall  be  appointed 
by  the  custos.  Further  acts  of  parliament  have  since 
been  passed  as  to  these  offices,  but  they  are  not  material 
to  the  enquiry.  This  recital  then  .appears  to  contain  a 
direct  recognition  of  the  right  of  the  custos  rotulorum 
to  appoint  the  clerk  of  the  peace.  It  says  that  the 
custos  hath  had  until  now  of  late  the  nomination  and 
appointment.  That  must  mean  the  rightful  nomination 
and  appointment.  And  then  it  goes  on  to  give  the 
custos  a  distinct  power  of  appointment  to  hold  the  office 
as  long  as  he  should  continue  custos. 

It  may,  however,  be  said  that  this  act  cannot  be 
taken  to  recognize  any  pre-existing  right  in  the  custos, 
because  it  says  that  the  Lord  Chancellor  had,  by  virtue 
of  his  office,  the  nomination  and  appointment  of  the 
custos,  and  which  he  had  not  by  law.  I  admit  that  he 
had  it  not  by  law;  the  only  way  to  account  for  this 
recital  in  the  act  is,  that  in  point  of  fact  he  had 
exercised  the  right;  and  which  he  probably  had  done 
because  he  made  out  the  commission,  and  he  might 
consider  that  it  was  proper  for  him  to  direct  who  were 
to  keep  the  records.  But,  at  all  events,  there  is  a 
parliamentary  recognition  that  the  crown  had  not  ap- 
pointed the  clerk  of  the  peace  at  the  first  formation  of 
the  court  of  the  justices,  because  it  says  that  the  custos 
rotulorum  had  until  now  of  late  appointed  the  clerk  of 
the  peace,  and  that  now  of  late  persons  had  got  grants 
from  the  crown ;  and  of  course  it  follows  that  at  the  first 
formation  the  crown  had  not  exercised  the  right;  and 
that  being  so,  the  title  of  the  crown  cannot  be  sup- 
ported; and  then  it  becomes  a  question  whether  the 
nomination  be  in  the  justices  at  large  or  in  the  custos 
rotulorum. 

It  may  be  said  there  are  a  great  many  offices  in  courts 
of  justice  where  the  power  of  nomination  is  not  as  is 
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contended  for  by  the  plaintiff  in  error.    No  doubt  many 
are  in  the  crown:  as  to  which  I  consider  that  the  right 
of  nomination  was  waived  by  the  crown  on  the  original 
formation  of  the  court.    In  others  it  is  in  the  Chief 
Justice;  and,  as  to  them,  I  consider  that  the  right  of 
the  Chief  Justice  is  founded  in  prescription,  which  has 
taken  it  away  from  the  Court  at  large.    And  there 
are  subordinate  officers  or  clerks  who  are  appointed 
by   die  superior  officers.     In  the  case  of  Scroggs  v. 
CoUshittj  the  office  of  exigenter  became  vacant  in  1558, 
and  afterwards  Sir  Richard  Brooke,  Chief  Justice  of 
the  Common  Pleas,  died,  and  during  the  vacancy  of 
both  offices  Queen  Mary  granted  the  office  of  exi- 
genter to  CdUshill)  and  afterwards  granted   the  office 
of  Chief  Justice  to  Anthony  Brown,  who  refused  to 
admit  CoUshiU,  and  granted  the  office  to  Scroggs.    And 
then  in  1  &  2  Eliz.  the  rights  of  the  parties  were  dis- 
cussed,  and  it  was  held  by  the  Judges  present,  vie. 
the  Judges  of  the  King's  Bench  and  the  Chief  Baron, 
the  Judges  of  the  Common  Pleas  being  excluded,  that 
the  title  of  Coleshill  was  null,  and  that  the  right  of  the 
office  by  no  means  and  at  no  time  belongs  or  can  belong 
to  the  Queen,  but  is  only  in  the  disposal  of  the  Chief 
Justice  for  the  time  being,  as  an  inseparable  incident 
belonging  to  the  person  of  the  Chief  Justice  by  reason 
of  prescription  and  usage.    At  the  end  of  the  case  a 
reference  is  made  to  the  statute  of  Westminster,  and  it 
then  goes  on: — "  And  so  it  seems  in  reason  that  the 
justices  were  before  the  clerks,  and  made  clerks  at  their 
pleasure."    In  this  case  the  title  of  the  Chief  Justice 
stands  upon  usage  and  prescription,  and  very  properly 
so,  because  by  the  common  law  the  right  to  appoint  the 
officers  of  the  Court  was  in  all  the  Judges  of  the  Court, 
and  the  Chief  Justice  alone  could  only  appoint  by  usage 
and  prescription.     But  the  case  is  important  in   this 
point  of  view,  that  it  says  the  gift  of  the  office  by  no 
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means  and  at  no  time  belongs  or  can  belong  to  the 
Queen ;  and  the  question  then,  I  apprehend,  was  be- 
tween the  right  of  the  whole  Court  and  the  right  of  the 
Chief  Justice,  which  latter  could  only  be  founded  by 
prescription. 

The  next  case  to  that  of  Scroggs  v.  CdeshiR  is  in 
Dyer,  176  a.9  by  which  it  appears  that  the  office  of  chi- 
rographer  and  of  custos  brevium  in  the  Common  Pleas 
both  belong  to  the  king.  The  next  case  is  that  of  the 
Duchess  of  Grafton  v.  Hall  (a)9  and  Bridgman  v.  Halt, 
in  Showers  Parliamentary  Cases,  111.  That  was  a  ques- 
tion between  the  crown  and  the  Chief  Justice  of  the 
King's  Bench,  as  to  the  right  of  appointing  the  chief 
clerk  of  the  King's  Bench.  The  Chief  Justice  claimed 
the  right  by  prescription;  and  one  question  was,  whether 
the  prescription  was  interrupted  by  an  act  of  parliament 
of  15  Ed.  3. :  but  the  right  of  the  Chief  Justice  was  put 
on  the  point  of  prescription,  and  not  upon  the  common 
law  right,  for  that  would  have  given  it  to  the  whole 
Court. 

Another  question  is,  whether  this  right  of  nomination 
is  not  a  matter  of  fact  to  be  decided  by  a  jury,  rather 
than  as  a  matter  of  law.  But  I  think  it  is  a  question  of 
mere  law  for  the  reasons  I  have  given.  The  only  thing 
that  could  be  considered  as  a  matter  of  faet  to  be  tried 
by  a  jury,  would  be,  whether  the  crown  had  reserved  the 
right  of  nominating  the  clerk  of  the  justices,  cr  what- 
ever he  may  be  called,  at  the  time  when  the  first  com- 
mission issued  for  appointing  justices  of  the  peace ;  and 
I  think  that  courts  of  law  may  take  judicial  notice  that 
they  did  not  do  so,  from  a  total  absence  of  any  thing 
appearing  to  countenance  such  a  supposition,  and 
from  the  language  of  the  stat.  of  37  H.  8*,  where  such 
exercise,  in  fact,  is  distinctly  negatived,  and  from  the 
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various  authorities  which  I  have  referred  to  as  to  the 
office  in  question,  in  none  of  which  is  it  in  any  way 
supposed  that  the  crown  did  exercise  such  a  right  in  the 
first  instance. 

It  may  be  said,  that  in  the  counties  palatine  a  dif- 
ferent rule  prevails ;  that  in  the  county  palatine  of  Lan- 
caster the  clerk  of  the  peace  is  not  appointed  by  the 
castos  rotulorum ;  and  that  in  Durham  the  bishop  does 
not  appoint  in  the  character  of  custos  rotulorum.  What- 
ever is  done  in  the  counties  palatine  is  not  necessarily 
according  to  the  rule  of  the  common  law,  but  it  depends 
altogether  on  the  particular  constitution  of  each  county, 
as  it  was  originally  formed  by  act  of  parliament  or 
otherwise;  and  I  do  not  consider  that  what  has  been 
done  in  counties  palatine  can  affect  the  general  prin- 
ciples of  the  common  law. 

I  am  therefore  of  opinion,  on  the  first  question,  that 
the  appointment  to  the  office  of  clerk  of  the  peace  within 
the  shires  of  England  did  by  law,  previously  to  the 
passing  of  the  act  of  87  H.  8.  c.  1.,  belong  of  right 
to  the  custos  rotulorum  of  the  shire,  by  virtue  of  his 
said  office. 

The  law  of  Ireland  before  the  time  of  H.  2.  was  the 
Brehon  law.  King  John,  in  the  1 2th  year  of  his  reign,  is 
said  in  Co.  Lit.  141a.,  to  have  gone  into  Ireland,  and  there, 
by  the  advice  of  grave  and  learned  men  in  the  laws,  whom 
he  carried  with  him,  to  have  ordained  and  established 
that  Ireland  should  be  governed  by  the  laws  of  England. 
Some  of  the  Irish  accepted,  but  others  objected  to  this. 
In  the  parliament  of  Kilkenny,  40  Edw.  8.,  the  Brehon 
law  was  abolished.  In  Poynings  Law,  10  H.  7*  it  is 
stated  that  English  statutes  before  that  made  in  England 
shall  be  in  force  in  Ireland.  Whatever,  therefore,  were 
the  rights  of  the  crown,  or  other  persons  in  England,  at 
the  formation  of  the  courts  of  justices  in  England,  were 
also  the  rights  of  the  corresponding  persons  in  Ireland. 
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No  act  of  parliament  in  Ireland  before  the  year  180O 
took  away  the  rights  of  the  custos.  I  am  of  opinion, 
therefore,  on  the  second  question,  that  the  appointment 
of  the  office  of  clerk  of  the  peace  within  the  shires  of 
Ireland  did  by  law,  in  and  previously  to  the  year  1800, 
belong  of  right  to  the  custos  rotulorum  of  the  shire,  by 
virtue  of  his  said  office. 

The  appointment  of  the  King's  County  was,  by  3  & 
4  PA.  Sf  M.  c.  2.  s.  S.     A  new   county,   with   all  the 
officers  attached  to  it,  will  follow  the  rule  of  all  other 
counties;  and  if  the  crown,  at  the  time  of  the,  original 
formation  of  the  court  of  the  justices  in  England,  did 
not  exercise  the  nomination  and  appointment  of  the 
officers,  it  could  not  do  so  in  Ireland,  either  when  the 
court  of  justices  was  first  formed  there,  or  at  the  time  of 
the  formation  of  the  Kings  County.     The  clause  is  as 
follows :  —  "  And  be  it  also  enacted,  by  the  authorities 
aforesaid,  that  the  new  fort  in  Qffaily  be  from  henceforth 
for  ever  called  and  named  Phillipstouon,  and  that  the  said 
countrie  of  Qffaily,  and  such  portion  of  the  said  Glin- 
mahry  as  standeth  and  is  situated  of  that  side  of  the  river 
of  Burrow,  whereupon  the  said  PhUlipstown  standeth 
and  is  situated,  and  all  the  seigniories,  honors,  manors, 
lands,  tenements,  and  hereditaments  of  the  same  country 
and  portion,  and  every  of  them,  be  from  the  feast  of 
St.  Michael  the  Archangel,  next  coming  after  the  first 
day  of  this  present  parliament,  one  shire  or  countie, 
named,  known,  and  called,  the  King's  Countie;  and  shall 
from  the  said  feast  be  taken,  reputed,  and  used  as  a 
countie  or  shire  to  all  purposes  for  ever;  and  that  there 
shall  be  appointed,  ordained,  and  made,  within  the  said 
countie  or  shire,  for  the  rule  thereof,  and  execution  of 
things  there,  sherife,  coroners,  escheator,  clerke  of  the 
market,  and  other  officers  and  ministers  of  justice,  yearly, 
as  in  other  the  shires  or  counties  of  this  realm  of  Ireland 
be  or  should  be." 
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I  am  therefore  of  opinion,  as  to  the  third  question, 
that  the  right  to  appoint  to  the  office  of  clerk  of  the 
peace  within  the  King's  County  of  Ireland  did,  by  law, 
in  and  previously  to  the  year  1800,  belong  to  the 
castas  rotulorum  of  the  said  shire,  by  virtue  of  his  said 
office* 


1829. 


Gasel.ee  J.  My  Lords,  as  I  have  reason  to  believe 
that  all  my  learned  brethren  who  are  now  present, 
with  the  exception  of  one  only,  will  concur  in  the  an- 
swers which  have  been  given  by  my  learned  Brother  who 
has  preceded  me,  to  the  several  questions  propounded 
by  your  Lordships,  and  as  he  has  entered  so  fully  and 
ably  into  the  investigation  of  the  grounds  and  reasons  on 
which  he  has  founded  those  answers,  I  think  it  is  not 
only  unnecessary,  but  that  it  would  be  an  inexcusable 
waste  of  your  Lordships'  time  were  I  to  enter  into  any 
lengthened  discussion  upon  the  present  occasion.  I 
shall,  therefore,  content  myself  with  saying,  generally, 
upon  the  first  of  these  questions,  that  it  appears  to  me 
clearly  that  the  act  of  parliament  referred  to  is  a  de- 
claratory act,  and  that  upon  an  attentive  consideration 
of  that  act,  and  the  several  authorities  which  have  been 
cited  and  commented  upon  by  my  learned  Brother,  I 
am  of  opinion,  that  the  appointment  to  the  office  of 
clerk  of  the  peace  within  the  shires  of  England,  did  by 
law,  previously  to  the  passing  of  the  act  of  37  H.  8. 
c.  1*  belong  of  right  to  the  custos  rotulorum  of  the  shire 
by  virtue  of  his  said  office. 

Upon  the  second  question,  in  the  absence  of  any 
means  of  ascertaining  precisely  the  course  adopted  upon 
the  introduction  of  the  sessions  and  of  the  offices  of 
custos  rotulorum  and  clerk  of  the  peace  into  the  king- 
dom of  Ireland,  the  natural  presumption  is,  that  it 
would  be  that  which  had  been  pursued  in  England. 

But 
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But  it  does  not  rest  on  presumption  only:  the  three 
cases  of  The  King  v.  Ferguson,  and  The  King  v.  The  Jus- 
tices of  the  Peace  of  the  County  of  Tipperary,  and  The 
King  v.  Severney  and  Falkiner,  clerk  of  the  peace  in  the 
said  county,  cited  in  the  Appendix  to  the  case  of  the 
Plaintiff  in  Error,   appear  to  me  to  be  decisive   au- 
thorities in  support  of  the  right  of  the  custos  rotu- 
lorum :  it  is  clear  also  that  the  grant  under  which  the 
Defendant  in  Error  claimed,  which  is  a  grant  of  the 
office  of  clerk  of  the  peace  of  the  whole  province  of 
Leinster,  of  which  the  county  of  Longford  and   also 
the  King's  County  are  members   (except  Kilkenny),   is 
dated  SOth  July  1798;  and  that  seven'  months  after  the 
date  of  that  grant  the  right  of  Ferguson  to  the  office 
was  established.     I  am,  'therefore,  of  opinion  that  the 
appointment  to  the  office  of  clerk  of  the  peace  within 
the  shires  of  Ireland  did,  by  law,  in  and  previously  to 
the  year  1800,  belong  of  right  to  the  custos  rotulorum 
of  the  shire  by  virtue  of  the  said  office. 

Upon  the  third  question,  I  do  not  see  any  sufficient 
ground  for  making  a  distinction  between  the  King's 
County  and  the  other  shires  of  Ireland. 

The  act  of  parliament  constituting  the  King's  County  . 
does  not  make  any.  The  clause  is  very  short ;  it  enacts 
that  certain  portions  of  land  therein  described  shall  be 
one  shire  or  county  named  and  called  the  Kings  County, 
and  shall  be  taken,  reputed,  and  used  as  a  county  or 
shire  to  all  purposes  for  ever. 

It  goes  on  to  add,  that  there  shall  be  appointed,  or- 
dained, and  made  within  the  said  county  or  shire,  for 
the  rule  thereof  and  execution  of  things  there,  sheriffs, 
coroners,  escheators,  clerks  of  the  market,  and  other  qfli* 
cers  and  ministers  of  justice  yearly,  as  in  other  the  shires 
or  counties  of  this  realm  of  Ireland  be  or  should  be. 

It  might  perhaps  be  sufficient  to  say,  that  the  clerk 
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of  the  peace  is  one  of  the  officers  and  ministers  of  jus- 
tice. But  in  addition  to  that,  the  case  9f  the  county  of 
Monmouth  is  strictly  analogous  to  the  present,  the  sta- 
tute making  it  an  English  county.  It  says  nothing  of  a 
eostos  rotulorum,  yet  he  is  appointed  and  appoints  the 
derk  of  the  peace  in  the  same  manner  as  is  done  with 
other  English  counties.  It  is  made  an  English  county 
bj  27  H.  8.  c.  26.  I  do  not  find  that  there  was  any 
eostos  rotulorum  of  any  of  the  Welsh  counties  until 
after  that  period.  The  27  H.  8.  c.  5.  authorizes  the 
making  justices  of  peace  within  Chester  and  Wales. 

By  the  34  &  35  Hen.  8.  c.  26.  intituled,  an  act  for 
certain  ordinances  in  the  king's  dominions  and  prin- 
cipality of  Wales,  reciting,  that  there  were  twelve  shires 
in  Wales,  eight  old  ones  and  four  new,  by  27  Hen.  6. 
besides  Monmouth*  it  enacts,  s.  53.  that  in  each  of  the 
twelve  shires  there  shall  be  justices  of  the  peace  and 
fuorum,  and  also  one  custos  rotulorum;  and  by  5.54. 
that  the  said  justices  of  the  peace,  justices  of  the 
quorum,  and  custos  rotulorum  shall  be  named  and  ap- 
pointed by  the  Chancellor  of  England  by  commission 
under  the  king's  great  seal  of  England.  It  takes  no 
notice  of  the  clerk  of  the  peace,  who,  I  believe,  is  con- 
stantly appointed  by  the  custos  rotulorum,  as  in  the 
English  counties. 

With  respect  to  the  length  of  time  during  which  the 
crown  appointed  the  clerk  of  the  peace  in  the  king's 
county,  I  observe,  that  in  the  case  of  The  King  v.  Fal- 
Una-j  it  appeared  the  crown  had  appointed  the  clerk 
of  the  peace  in  Tipperary  for  a  very  considerable  period, 
bat  notwithstanding  that,  the  right  was  held  to  be  in  the 
eostos  rotulorum. 

I  therefore  state  it  to  your  Lordships  as  my  humble 
opinion,  that  the  right  of  appointment  to  the  office  of 
derk  of  the  peace  within  the  Kings  County  in  Ireland 
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did  by  law  in  and  previously  to  the  year  1800  belong- 
to  the  custos  rotulorum  of  the  shire  by  virtue  of  his 
said  office. 

Vaughan  B.  With  reference  to  the  last  two  questions, 
it  is  to  be  considered  as  admitted  that  the  crown,  if  it 
ever  possessed  the  right  of  appointment  to  the  office  of 
clerk  of  the  peace  within  the  shires  to  which  these 
questions  refer,  has  never  parted  with  that  right,  un- 
less it  passed  to  the  custos  rotulorum  in  each  county 
merely  by  virtue  and  in  right  of  his  said  office  of  custos 
rotulorum. 

To  the  first  question,  my  Lords,  I  answer,  that  the 
office  of  clerk  of  the  peace  within  the  shires  of  England 
did,  by  law,  previously  to  the  passing  of  the  act  of 
87  Hen.  8.  c.  1.,  belong  of  right  to  the  crown.    The  king 
by  prerogative  has  the  creation  of  all  powers  and  offices  * 
in  the  state,  especially  those  connected  with  the  adminis- 
tration of  justice.     Whoever,  therefore,  insists  on  the 
right  to  appoint  to  any  such  office  must,  to  establish  a 
legitimate  claim,  derive  his  title  through  the  crown.    But 
I  apprehend  this  may  be  done  either,  first,  by  grant  from 
the  crown ;  secondly,  by  prescription,  which  presupposes 
such  grant;  thirdly,  by  act  of  parliament,  to  which  the 
king  is  a  consenting  party.    It  is  not  argued,  nor  is 
there  colour  for  contending  that  the  appointment  to  the 
office  of  clerk  of  the  peace  rests  on  any  act  of  parlia- 
ment as  its  foundation  prior  to  the  87  Hen.  8.     Nor  can 
the  docrine  of  prescription,  in  the  legal  acceptation  of 
.  that  term,  assist  the  claim,  because  neither  the  office  of 
custos  rotulorum  nor  of  clerk  of  the  peace  has  any  ex- 
istence before  the  time  of  legal  memory.     The  case  of 
the  Plaintiff  in  error  must  depend,  therefore,  on  the 
question,  whether  the  right  of  the  custos  to  appoint  can 
be  derived  from  ariy  grant  mediately  or  immediately 
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from  the  crown ;  and  on  this  ground  I  conceive  it  may 
be  defended.  When  I  use  the  words  mediately  or  im- 
mediately, I  would  be  understood  that  the  right  to 
appoint  to  the  office  of  clerk  of  the  peace  may  be 
derived  through  the  crown  by  the  grant  of  some  other 
office  to  which  it  may  be  inseparably  incident,  and 
that  it  did  of  right  belong  to  the  office  of  custos  rotu- 
bram  to  appoint  to  the  office  of  clerk  of  the  peace  in 
England,  not  by  virtue  of  any  express  grant  from  the 
crown,  but  as  incidental  to  the  office  of  custos  rotu- 
lorum  prior  to  the  statute  of  37  Hen.  8.  Jccessorium 
xqtafttr  principal*.  It  passes  as  an  accessory  to  its 
principal. 

I  think,  my  Lords,  that  can  be  shewn  by  a  consider* 
aticm,  first,  of  the  origin  and  nature  of  the  respective 
offices  of  custos  rotulorum  and  clerk  of  the  peace,  and  of 
their  relative  duties  as  arising  out  of  and  connected  with 
die  commission  of  the  peace;  secondly,  by  the  strongest 
legislative  declarations  and  recognitions  on  the  subject; 
thirdly,  by  the  authority  of  solemnly-adjudged  cases, 
some  of  which  appear  to  me  to  be  strictly  analogous ; 
and  by  the  declarations  and  opinions  of  the  most  emi- 
nent Judges.  And  first  as  to  the  origin  (as  far  as  it 
can  be  traced)  and  nature  of  the  respective  offices  and 
their  duties  as  connected  with  the  commission  of  the 
peace* 

My  Lords,  it  is  difficult  to  fix  with  any  precision  the 
period  when  any  of  these  offices  were  first  created.  Their 
origin  is  involved  in  obscurity;  and  if  the  attempt  to 
discover  it  eluded  the  researches  of  the  eminent  Judges, 
who  must  have  employed  many  watchful  hours  in  this 
enquiry  in  the  reign  of  William  III.  —  I  allude  to  the 
case  of  Harcowt  v.  Fox9  —  the  subsequent  lapse  of 
130  years  has  only  enveloped  the  subject  in  darker 
mystery.  That  the  office  of  custos  'rotulorum  is  not  an 
immemorial  one  must  be  conceded,  because  the  com- 
mission 
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mission  of  the  peace,  which  gave  birth  to  it,  is  within 
the  time  of  legal  memory ;  but  that  it  is  a  very  ancient 
office  will  not  be  disputed.  In  what  manner  the  peace 
was  maintained  in  very  ancient  times,  and  before  the 
reign  of  Edward  III.,  whether  by  persons  under  the 
name  of  conservators ;  whether  some  of  them  (for  ex- 
ample) the  king's  justices  and  inferior  judges  and  mi- 
nisters of  justice,  as  sheriffs,  constables,  tithingmen, 
headboroughs,  and  the  like,  were  $x  officio  wardens  of 
the  peace;  whether  others  were  entitled  to  hold  the 
same  office  by  tenure  or  prescription ;  whether  others 
were  elected  in  full  county  court  in  pursuance  to  a  writ 
directed  to  the  sheriff  for  that  purpose;  whether  others 
again  were  occasionally  appointed  by  a  committee  of 
the  crown ;  what  was  the  extent  of  their  authority,  and 
what  the  precise  limits  of  their  jurisdiction,  —  are  ques- 
tions which  it  might  gratify  a  spirit  of  antiquarian 
curiosity  to  investigate,  but  from  which  investigation  I 
conceive  no  clear  light  would  be  reflected  to  guide  us 
in  our  present  enquiry. 

Before  the  reign  of  Edwar d  III.  it  should  seem  that 
commissions  of  the  peace  were  not  confined  within  the 
limits  of  particular  counties,  nor  addressed  exclusively 
to  persons  resident  within  them :  their  authority,  how- 
ever, was  restrained  strictly  ad  conservandam  pacem. 

As  soon  <as  ever  Edward  III.  ascended  the  throne, 
which  became  vacant  by  the  imprisonment,  deposal,  and 
murder  of  his  father,  the  statute  of  1  Edw.  S.  c.  16.  was 
passed,  intituled,  "  who  shall  be  assigned  justices  and 
keepers  of  the  peace;'9  and  containing  this  simple  enact- 
ment "  Item.  —  For  the  better  keeping  and  main- 
tainance  of  the  peace,  the  king  wills,  that,  in  every 
county  good  men  and  lawful,  which  be  no  maintained 
of  evil  nor  barrators  in  the  county,  shall  be  assigned  to 
keep  the  peace."  This  short  and  general  act  gave  very 
limited  authority  to  the  persons  to  be  appointed  under 
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it,  making  them  nothing  more  than  conservators  of  the 
peace  nominated  by  the  crown,  in  addition  to  those  who 
vere  already  such  by  the  pre-existing  laws  and  usages 
of  the  realm.  Within  three  years  afterwards,  these  jus- 
tices and  keepers  of  the  peace  were  entrusted  with 
somewhat  more  enlarged  powers,  being  invested  with 
the  additional  authority  to  take  but  not  to  try  indict- 
ments. The  statute  of  Edw.  S.  c.  2.,  after  some  regula- 
tions respecting  the  appointment  of  justices  of  assize 
and  gaol  delivery,  ordained  that  there  should  be  as- 
signed good  and  lawful  men  in  every  county  to  keep 
the  peace ;  and  the  justices  assigned  to  deliver  the  gaols 
had  power  given  them  to  deliver  the  gaols  of  those  that 
should  be  indicted  before  the  keepers  of  the  peace ;  and 
such  keepers  were  directed  for  that  purpose  to  send 
their  indictments  before  those  justices.  After  this  sta- 
tute I  find  no  material  alteration  in  their  authority  until 
the  eighteenth  of  the  same  reign,  when  they  were  to  be 
empowered  by  a  commission  from  the  crown  (if  need 
should  be)  "to  hear  and  determine  felonies  and  tres- 
passes," 18  Edw.  3.  c.  2.  Title — "  Justices  of  the  peace 
shall  be  appointed,  and  their  authority."  Item. — "  That 
two  or  three  of  the  best  of  reputation  in  the  counties 
shall  be  assigned  keepers  of  the  peace  by  the  king's 
commission ;  and  at  what  time  need  shall  be  the  same 
with  other  wise  and  learned  in  the  land,  shall  be  as- 
signed by  the  king's  commission  to  hear  and  determine 
felonies  and  trespasses  done  against  the  peace  in  the 
same  county,  and  to  inflict  punishment  reasonably  ac- 
cording to  law  and  reason,  and  the  manner  of  the 
deeds."  When  in  obedience  to  this  statute  it  was  prayed 
by  the  Commons,  in  the  twentieth  year  of  the  same 
reign,  that  they  might  have  a  power  to  hear  and  de- 
termine felonies,  it  was  answered,  that  the  king  would 
appoint  learned  persons  for  that  office. 
Vol.  VI.  F  So 
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So  in  the  twenty-first  year  of  the  same  monarch,  the 
commons  being  charged  to  advise  the  king  what  was  the 
best  way  of  keeping  the  peace  of  the  kingdom,  they  re- 
commended that  six  persons  in  every  county,  of  whom 
two  were  to  be  dh  plus  grounds,  two  knights,  and  two 
men  of  the  land,  and  so  more  or  less  as  need  should 
require,  should  have  the  power  and  commission  out  of 
Chancery  to  hear  and  determine  the  keeping  of  the 
peace. 

In  conformity  with  these  petitions  and  statutes,  and 
others  which  may  be  seen  in  Cotton's  Extracts  from 
records  in  the  Tower,  commissions  were  at  various  times 
framed,  assigning  certain  persons  to  execute  the  powers 
which  the  statutes  authorised  the  king  to  confer;  in 
which,  in  addition  to  the  general  powers  for  keeping  the 
peace,  a  special  charge  was  introduced  to  enforce  the 
observance  also  of  particular  statutes,  viz.,  the  statutes 
of  Winton,  2  Edw.  3.,  and  the  statute  of  Northampton^ 
20  Edw.  3.,  with  some  others. 

But  the  general  standing  authority  given  to  the  jus- 
tices to  hear  and  determine  felonies  and  trespasses, 
thereby  constituting  them  complete  judges  of  a  court  of 
record,  was  not  conferred  upon  them  until  the  84  Edw.  3. 
c.  I.,  and  I  conceive  that  statute  gave  occasion  to  the 
commencement  of  the  office  of  custos  rotulorum,  and 
the  necessity  of  appointing  an  office  to  make  and  keep 
the  rolls  or  records  of  the  peace,  naturally  arising  out 
of  the  execution  of  this  commission,  so  much  enlarging 
their  jurisdiction  and  powers.  Observe  the  title  and 
language  of  the  stat  34  Edw.  3.  c.  1. :  —  *  What  sort  of 
persons  shall  be  justices  of  the  peace,  and  what  autho- 
rity they  shall  have."  The  act  states,  first,  *«  In  efrery 
county  in  England  shall  be  assigned  for  the  keeping  of 
the  peace,  one  lord,  and  with  him  three  or  four  of  the 
most  worthy  in  the  county,  with  some  learned  in  the 
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tad,  and  they  shall  have  power,  fltc.  And*  also  to  hear 
and  determine,  at  the  king's  suit,  all  manner  of  felonies 
tad  trespasses  done  in  the  same  county,  according  to 
the  laws  and  customs  aforesaid." 

I  have  endeavoured  to  trace  the  rise  and  progress  of 
the  growing  authority  and  jurisdiction  of  the  justices 
of  the  peace,  with  a  view  to  ascertain  whether  they  had 
power  to  hear  and  determine  felonies  and  trespasses 
until  the  34  Echv.  3.,  and  consequently  were  a  court  of 
record  before  that  time;  because,  if  I  am  correct  in 
supposing  they  had  no  such  authority,  there  was  no 
necessity  for  any  such  officer  as  custos  rotulorum  or 
clerk  of  the  peace,  nor  do  I  believe  either  of  them  to 
have  existed  in  fact  prior  to  that  period.  But  a  court 
of  record  being  then  organized,  and  the  justices  assem- 
bled for  the  first  time  under  the  commission  directed  by 
that  statute,  I  apprehend  it  would  of  right  belong  to 
them,  as  incident  to  the  administration  of  their  justice, 
having  records  which  must  be  in  their  custody,  to 
appoint  an  officer,  by  whatever  name  he  might  be  called, 
whether  clerk  of  the  crown,  clerk  of  the  justices,  or  clerk 
of  the  peace,  to  assist  them  in  drawing  their  indictments, 
in  arraigning  their  prisoners,  in  joining  issues  for  the 
crown,  in  entering  their  judgments,  in  awarding  their 
process,  and  in  making  up  and  keeping  their  records. 

The  nature  of  these  duties  may  sufficiently  ac- 
count for  bis  being  sometimes  called  not  only  clerk  of 
the  peace,  but  also  clerk  and  attorney  for  the  crown; 
Year  Book,  2  Hen.  7.  p-  31 .  pL  2. ;  where  a  question 
arose  whether  all  the  justices  of  the  peace  ought  to  bring 
their  recognizances  to  that  justice  who  was  custos  rotu* 
lorum :  all  agreed  it  was  good  so  to  order  it,  and  well 
done ;  and  the  clerk  of  the  peace  at  the  sessions  is  there 
described  as  clerk  of  the  peace,  who  is  clerk  and  attorney 
for  the  advantage  of  the  king. 

In  Harcouri  v.   Fox,  as   reported  in  4  Mod.  173.* 
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and  in  Hotfs  Reports,  189.,  the  Court  is  reported  to 
have  affirmed  that  the  first  beginning  of  a  custos  ro- 
tulorum  was  in  the  S4th  year  of  the  reign  df  Edw.  3., 
and  that  the  reason  why  he  was  appointed  at  that 
time  was,  because  the  justices  of  the  peace  could  not 
then  agree  among  themselves  who  should  keep  the  re- 
cords; and  that  upon  application  made  to  the  king 
concerning  the  matter,  his  majesty  (to  prevent  all  dis- 
putes) appointed  a  fit  person  to  keep  them,  and  gave 
him  the  custody  of  the  records  in  every  county.  But, 
my  lords,  from  very  careful  perusal  of  what  may  per- 
haps be  considered  as  a  more  full  and  accurate  report 
of  the  same  case  in  1  Shower,  where  the  opinions  of  the 
judges  are  reported  seriatim,  I  do  not  collect  with  cer- 
tainty that  the  custos  rotulorum  was  nominated  by  the 
crown  so  early  as  in  the  34th  year  of  the  reign  of  Edw.  3. 
Lord  Holt  indeed  observes,  "That  that  statute  gave  oc- 
casion to  the  commencement  of  the  office  of  custos  rotu- 
lorum ;  for  the  justices  being  judges  of  record,  the  records 
of  that  court  must  be  in  their  custody.  But  as  it  might 
be  inconvenient  that  the  records  should  be  dispersed 
amongst  them  promiscuously,  and  not  kept  together  in 
one  hand,  it  was  in  the  power  of  the  crown  to  appoint  a 
particular  person  to  have  the  custody  and  charge  of 
them."  Such  id  the  language  ascribed  to  Lord  Holt 
by  the  report  in  Shower;  but  at  what  precise  period  of 
time  the  king  first  exercised  that  power,  whether  on  the 
issuing  of  the  first  commission  after  the  34  Edw.  S., 
.or  in  consequence  of  the  supposed  disagreement  stated 
to  have  arisen  amongst  the  justices  themselves,  does  not 
distinctly  appear  in  the  judgments  of  any  of  the  judges, 
and  I  incline  to  the  opinion  that  it  was  not  until  a  later 
period. 

To  hazard  any  conjectures  on  the  subject  is  (to  adopt 
the  phrase  used  in  the  argument  of  Harcowrt  v.  Fox, 
ambulare  in  tenebris ;  but  whatever  cloud  may  obscure 

this 


in  the  Tenth  Yeae  of  GEO.  IV. 


69 


this  enquiry,  my  researches  have  led  me  to  conclude, 
that  in  a  short  succession  of  years  subsequent  to  the 
34  Edw.  3.  the  king  introduced  the  clause  now  found  in 
every  commission  of  the  peace,  containing  a  special  de- 
signation of  the  custos  rotulorum  by  name..  This  fact 
is  manifested  from  several  passages  in  Latnbard,  who, 
in  page  40.  of  his  valuable  work,  says,  "That  the 
earliest  commission  extant,  expressly  appointing  by 
name  the  individual  to  whom  the  custody  of  the  records 
of  the  peace  was  committed  by  the  crown,  was  in  the 
fourteenth  year  of  the  reign  of  Richard  II."  In  men- 
tioning the  alterations  made  in  the  ternis  of  the  com- 
mission of  the  peace,  he  adds,  "  And  Stephen  Beteman 
was  then  the  first  for  Kent,  to  whom  the  credit  of  the 
records  of  the  peace  was  thereby  committed,  which 
officer  is  now  since  then  called  the  custos  rotulorum ;  all 
which  matters  you  may  find  in  the  records,  28th  of 
June,  14  J?.  2.  part  2.  membrana  35." 

From  whence  I  infer,  that  although  during  the  in- 
terval between  the  34  Edw.  3.  and  the  14  R.  2.,  com- 
prising a  period  of  about  thirty  years,  the  justices  gene- 
rally had  the  custody  of  the  records,  and,  as  incident 
to  that  custody,  the  appointment  of  any  ministerial 
officer  to  assist  them  in  that  duty  (by  whatever  name  he 
might  be  called) ;  yet  when,  in  progress  of  time,  whether 
from  differences  arising  between  the  justices  themselves, 
or  from  any  other  cause,  the  crown  appointed  the  custos 
rotulorum  by  name  (a  course  of  proceeding,  which, 
according  to  Lombard,  obtained  from  the  14  Rich.  2.), 
that  appointment,  in  my  judgment,  drew  after  it  as  in- 
cidental to  it  the  nomination  of  the  clerk  of  the  peace, 
by  reason  of  his  possession  and  custody  of  the  records. 
It  is  true,  there  is  no  mention  of  clerk  of  the  peace  by 
that  precise  name  until  some  time  after  the  statute 
12  Rich.  2.  c.  10.,  which  recognizes  an  officer  as  minis- 
terial to  the  justices  in  the  discharge  of  their  duties  at 
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the  sessions,  under  the  denomination  of  their  clerk. 
The  clause  to  which  I  refer  is  that  which  directs  that 
every  of  the  said  justices  shall  take  for  their  wages  four 
shillings  the  day,  for  the  time  of  their  sessions,  and 
their  clerks  two  shillings ;  but  I  conceive  there  is  nothing 
in  that  statute  to  negative  the  presumption  that  the 
officer  therein  described  as  clerk  of  the  justices  was,  in 
fact,  clerk  of  the  peace  ;  because,  whether  called  clerk  of 
the  justices  of  the  peace,  or,  by  abbreviating  the  ex* 
pression,  clerk  of  the  peace,  the  same  individual  officer 
performing  the  same  duties,  is  clearly  designated. 

Indeed,  in  the  thirteenth  year  of  the  reign  of  Hen-  IV., 
the  reign  immediately  succeeding  that  of  Richard  II., 
and  within  twenty  years  of  the  period  of  time  when  the 
crown  had  introduced  into  the  commission  of  the  peace 
the  name  of  an  individual  justice  as  the  keeper  of  the 
rolls,  I  find  the  clerk  of  the  peace  described  in  the  year- 
books 13  if.  4.  p.  10.  pi.  30.  as  clerk  of  the  sessions 
of  the  peace ;  for  it  is  there  stated,  that  at  a  gaol  deli- 
very in  the  castle  of  Sarum9  one  of  the  justices,  Hawkes, 
addressing  himself  to  Horn,  who  was  clerk  of  the  ses- 
sions of  the  peace,  directed  him  to  take  down  the  name 
of  the  prisoner  who  was  not  then  indicted,  that  he 
might  be  enquired  of  at  the  next  sessions  of  the  peace. 

I  now,  my  Lords,  proceed  to  the  consideration  of  the 
question,  Whether  there  be  not  on  the  rolls  of  parlia- 
ment a  direct  legislative  recognition  of  the  right  of  the 
custos  to  appoint  the  clerk  of  the  peace,  and  beg  leave 
to  refer  to  the  statute  37  H.  8. 

In  my  humble  judgment,  the  language  of  the  statute 
is  plainly  declaratory  of  the  right  of  the  custos  by  law 
to  appoint  to  the  office  of  clerk  of  the  peace;  nor  can  I 
conceive  that  the  law-officers  of  the  crown,  whose  duty 
it  was  to  protect  the  rights  and  interests  of  his  majesty, 
would  have  permitted  such  a  preamble  to  have  stained 
the  rolls  of  parliament,  unless  they  had' regarded  the 
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t  grants  by  his  highness's  letters-patent  of  the  clerk- 
ship of  the  peace  as  an  encroachment  and  usurpation 
upon  the  ancient  legitimate  right  of  the  custos  to  ap- 
point by  virtue  of  his  office.  The  immediate  occasion 
of  passing  that  statute  will  appear  from  the  language  of 
the  preamble : — "  Whereas  before  this  time  the  Lord 
Chancellor,  by  reason  of  his  office,  (hath)  had  the  no- 
mination and  appointment  of  custos;  and  that  in  like 
manner  (that  is,  by  reason  of  his  office  and  incident 
thereto)  all  and  every  person  which  had  and  enjoyed 
the  said  office  of  custos,  hath  had  until  now  of  late  the 
nomination  and  appointment  of  clerk  of  the  peace;" 
then  it  goes  on  to  recite  the  mischiefs  resulting  from 
the  nomination  of  persons  not  sufficiently  learned  to 
exercise  the  said  offices,  by  reason  whereof  indictments 
for  felony  and  murder,  and  other  offences  and  misde- 
meanors, and  the  process  awarded  upon  .them  have  not 
only  been  frustrate  and  void,  sometimes  by  negligent 
engrossing,  by  the  embezzling  or  rasure  of  the  same 
indictments,  but  also  sundry  bargains  and  sales  have 
also  been  void  for  lack  of  sufficient  enrolment  of  the 
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Some  of  the  duties  of  custos  rotulorum  are  here 
enumerated;  viz.  the  drawing  of  the  indictments  for 
felonies  and  other  offences;  the  keeping  of  them,  and 
the  awarding  of  process  upon  the  same ;  and  the  enrol- 
ment of  bargains  and  sales.  That  these  duties  extend 
as  well  to  the  proper  making  as  to  the  keeping  of  the 
records  cannot  be  disputed ;  for  if  the  naked  custody  of 
them,  without  regard  to  their  due  entry  and  enrolment, 
were  the  only  office  required  from  the  custos  or  his 
agent,  the  lack  of  sufficient  knowledge  could  not  have 
been  urged  as  the  mischief  which  called  for  a  remedy. 
From  this  act,  therefore,  I  conceive  the  inference  almost 
irresistible,  that  the  clerk  of  the  peace  had  at  all  times 
until  recently,  before  the  passing  of  it,  been  appointed 
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by  the  keeper  of  the  records.  In  this  opinion  I  am 
fortified  by  great  authorities.  Lambard,  in  commenting 
upon  this  statute,  p.  378.,  after  observing  that  the  no- 
mination and  appointment  of  clerk  of  the  peace  had 
long  time  belonged  to  the  custos  rotulorum,  adds, — 
"  And  this  office  was  also  for  a  time  given  by  the  king's 
letters-patent  for  the  term  of  life,  as  that  of  the  custos 
was,  until  the  second  stat.  of  37  H.  8.  c.  1.  recontinued 
the  ancient  order  of  giving  it  by  the  custos  rotulorum 
only." 

Is  it  possible  for  language  to  express  in  terms  more 
clear,  appropriate,  and  forcible,  the  opinion  entertained 
by  this  author,  that  this  act  was  declaratory  of  the  le- 
gitimate right  of  the  custos  to  appoint,  and  of  his  sense 
of  the  usurpation  of  the  crown  ?  Eyres  J.,  in  the  case 
of  Harcourt  v.  Fox,  as  reported  in  1  Show.  518.,  in 
discussing  the  several  provisions  of  the  statute  37  H.  8., 
expresses  his  opinion  that  it  must  be*  regarded  as  a  de- 
claratory law.  He  expresses  himself  in  these  terms:  — 
"  From  all  which  parts  of  this  act  so  penned,  I  think 
it  must  be  obvious  to  every  man's  understanding,  that 
this  act  was  but  declarative  of  what  the  law  was  be- 
fore the  making  of  the  act"  Nor  does  it  appear  to 
me  that  the  argument  of  its  being  a  declaratory  law  is 
at  all  weakened,  or  the  right  of  the  custos  to  appoint  the 
clerk  of  the  peace  in  any  manner  impugned,  by  the  fourth  • 
or  fifth  sections  of  the  act ; — the  first  of  which  continued 
and  confirmed  all  such  as  (being  found  when  the  act 
passed,  in  the  actual  possession  of  those  offices,)  had 
derived  their  titles  to  them  under  any  letters-patent  or 
commission  from  the  crown ;  and  the  last  of  which,  the 
fifth  section,  reserved  to  the  Archbishop  of  York,  the 
Bishop  of  Durham,  the  Bishop  of  Ely,  and  every  of  their 
successors,  the  exercise  of  the  same  rights  which  they, 
had  been  accustomed  to  enjoy. 

The  fourth  section,  my  Lords,  I  think,  can  be  re- 
garded 
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garded  only  as  the  confirmation  of  a  suspicious  and 
doubtful  title*     For  if  the  king's  right  to  appoint  had 
been  dear  and  unquestionable,  where  was  the  necessity 
of  a  special  enactment  to  establish  it?     Nor  does  the 
view  which  I  have  taken  of  the  character  of  this  monarch 
iaduce  me  to  conclude  that  he  would  have  condescended 
to  compromise  an  acknowledged  right  in  the  crown  upon 
tie  terms  of  continuing  the  then  present  possessors  in 
ofice  for  the  period  of  their  lives.     As  to  the  fifth  sec- 
tion,  I   am   not  aware  that  any  argument  has  been 
bunded  upon  the  construction  of  this  clause  unfavour- 
able to  the  right  of  the  custos.     Those  jurisdictions  are 
specially  excepted  from  the  general  provisions  of  the 
set    They  may  or  may  not  have  originated  in  similar 
usurpations,  and  it  may  have  been  thought  expedient  to 
confirm  the  Archbishop  of  York,  the  Bishop  of  Durham, 
and  the  Bishop  of  Ely9  and  their  successors  in  the  ex- 
ercise of  all  the  liberties  and  authorities,  according  as 
day  had  enjoyed  the  same  by  the  seal  of  a  parliamentary 
enactment. 

My  Lords,  I  cannot  close  my  observations  on  this 
statute  without  remarking,  that  although  the  reign  of 
Henry  Fill,  has  been  considered  as  a  very  distinguished 
era  in  the  annals  of  our  judicial  history,  yet  the  royal 
prerogative  was  then  strained,  more  particularly  in  his 
latter  years,  to  a  very  tyrannical  height,  and  its  en- 
croachments sanctioned  (to  use  the  language  of  the 
elegant  commentator  on  the  laws  of  England)  by  those 
pusillanimous  parliaments,  one  of  which,  to  its  eternal 
disgrace,  passed  a  statute,  whereby  it  was  enacted  that  ■ 
the  king's  proclamations  should  have  the  force  of  law. 

I  now  propose  to  shew  by  cases  strictly  analogous,  < 
and  by  the  opinions  and  judgments  of  the  most  eminent 
lawyers  formed  after  much  consideration,  that  the  ap- 
pointments of  the  clerk  of  the  peace  may  properly  be 
regarded  by  law  as  incident  to  the  office  of  custos.     Mr. 
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Justice  Gregory,  in  Harcourt  v.  Fox,  I  Shower,  523.  seys* 
"  I  do  not  see  but  that  the  clerk  of  the  peace  being  an 
officer  relating  to  the  execution  of  the  Jaw,  his  office 
must  be  governed  by  those  rules  which  govern  other 
offices  of  the  like  nature."   I  would,  therefore,  adopt  this 
mode  of  illustrating  the  subject,  and  refer  to  the  several 
offices  of  clerk  of  assize,  of  the  shire  clerk  in  the  county 
court  of  the  sheriff,  of  the  exigenter  of  the  Court  of 
Common  Pleas,  and  the  clerk  of  the  pleas  in  the  Court 
of  King's  Bench.     I  would  apply  the  reasoning  by  which 
the  right  to  appoint  to  those  offices  was  sustained,  and 
the  principle  to  be  extracted  from  them,  namely,  that 
law  and  reason  require  that  the  custos  should  appoint, 
to  the  question  I  am  called  to  answer. 

To  take  first  the  office  of  clerk  of  assize ;  it  is  difficult 
to  conceive  two  offices  bearing  a  stronger  resemblance  to 
each  other  than  that  of  clerk  of  assize  and  clerk  of  the 
peace.   The  relation  of  clerk  of  the  peace  to  the  justices  at 
sessions,  is  precisely  the  relation  of  clerk  of  assize  to  the 
justices  of  assize :  they  are  the  very  indenture  and  coun- 
terpart, formed  upon  the  same  model,  created  by  the 
same  necessity,  and  discharging  the  same  duties.    By 
whom  is  the  clerk  of  assize  appointed  ?  By  the  justices 
of  assize.     If  it  be  said  that  the  justices  of  assize  derived 
their  right  to  appoint  from  the  provisions  of  the  statute 
of  Weskminstery  which  transferred  it  to  them  from  the 
crown,  L  would  answer  that  their  right  is  laid  in  a 
deeper  foundation,  not  in  the  statute,  but  in  the  common 
law.     For,  according  to  my  Lord  Coke,  there  exists  a 
common  law  principle,  which,  without  intrenching  upon 
the  prerogative  of  the  crown,  gives  to  the  justices  of  a 
court  the  right  of  appointing  such  officers  as  are  necessary 
auxiliaries  to  them  in  the  discharge  of  their  judicial  func- 
tions, and  for  whose  qualifications  and  fidelity  they  are 
responsible.    This  principle  is  directly  recognised  by 
Lord  Coke  in  his  Commentary  upon  the  statute  of  West- 
minster 
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monster  2.*  from  which,  according  to  his  opinion,  the 
judges  of  assize  bad  exercised  this  right  long  before  the 
existence  of  that  statute.  "  Habeant  de  caetero  omnes 
jvsticiarii  de  bancis  in  itineribus  suis  clericos  irrotu- 
lantes  omnia  placita  coram  eis  placitata,  sicut  antiquitus 
habere  consueverint"  Statute  of  Westminster  2d,  e.  80. 
2  List.  425.  "  Hereby  it  appeareth  that  the  justices 
of  courts  (generally)  did  ever  appoint  their  clerks ; 
as  here  it  is  put,  for  example,  that  the  justices  of  the 
benches  in  their  circuits  had  clerks  that  enrolled  all 
pleas  pleaded  in  them,  as  anciently  they  used  to  have, 
ue.bj  the  common  law."  In  the  next  passage  he  re- 
iterates and  confirms  the  same  position,  that  this  branch 
of  the  statute  declareth  it  to  belong  to  the  justices,  and 
that  they  had  enjoyed  the  same  of  ancient  time,  s.  e.  by 
common  law.  Here,  then,  is  a  studious  disclaimer  of 
the  statute  of  Westminster,  as  being  the  origin  of  the 
right,  and  an  anxiety  manifested  to  prevent  any  miscon- 
ception of  his  clear  opinion,  that  the  appointment  did 
of  right  belong,  and  was  incident  to  the  common  law. 
His  reasons  for  this  opinion  appear  to  me  conclusive, 
and  his  authorities  incontrovertible:  "and  the  reason 
thereof  is  twofold :  First,  the  law  doth  ever  appoint  those 
who  have  the  greatest  knowledge  and  skill;"  secondly, 
he  says  that  the  officers  and  clerks  are  but  to  enter, 
enrol,  or  effect  that  which  the  justices  adjudge,  award, 
or  order,  the  insufficient  doing  whereof  maketh  the  pro- 
ceeding erroneous;  therefore  the  law  (as  it  here  ap- 
peareth) did  appropriate  to  the  justices  the  making  of 
their  own  clerks  and  officers,  and  so  to  proceed  judi- 
cially by  their  own  instruments ;  and  this  was  the  com- 
mon law. 

"  The  king  cannot  grant  the  office  of  clerk  of  the 
shire  or  county  clerk,  (who  is  to  enter  judgments  and 
proceedings  in  the  county  court),  for  that  the  making 
of  the  sbire  clerk  belongeth  to  the  sheriff,  of  the  common 
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law ;  as  in  Afitton'a  case,  it  appeareth,  et  sic  de  caHeris9" 
4  Rep.  81.     It  appears  that  Qjteen  Elizabeth  by  patent 
granted  the  office  of  county  clerk  to  Mitton  for  life,  and 
afterwards  constituted  Arthur  Hopton,  sheriff  of  Somerset, 
who  interrupted  Mitton,  claiming  the  appointment  as 
incident  to  his  office  of  sheriff,  and  thereupon  appointed 
'  a  clerk  himself  of  the  county  court.     For  Mitton  it  was 
argued  the  grant  was  good,  because  the  county  court 
was  the  queen's  court,  and  that  the  queen  might,  in  her 
own  court,  appoint  a  clerk  to  enter  the  judgments  and 
proceedings.      Secondly,   that  A.  //.,  who  was  made 
sheriff  after  the  patent,  could  not  avoid  it,  for  the  sheriff 
held  his  office  only  at  the  will  of  the  queen,  who  might 
determine  it  at  her  pleasure,  and  the  queen  had  granted 
it  to  Mitton  for  life.     Thirdly,  precedents  were  shewn, 
by  which  it  appeared  that  such  offices  had  been  granted 
by  King  Henry  VIII. 

It  was  resolved  by  the  two  Chief  Justices  and  all 
the  Judges,  ntdlo  contradicente  out  reluctante,  that  the 
patent  was  void  in  law ;  that  the  office  of  sheriff  was 
an  ancient  office,  before  the  conquest,  of  great  trust 
and  authority;  and  although  the  king  appointed  the 
sheriff  durante  bene  placito9  yet  he  could  not  determine 
in  part,  nor  abridge  him  of  any  thing  incident  or 
appurtenant  to  his  office.  Resolved  that  the  county 
court,  and  the  entering  of  all  proceedings  in  it,  are  in- 
cidental to  the  office  of  sheriff,  and  therefore  cannot  be' 
divided  from  it.  And  Scroggs  case,  2  £//*.,  was  cited. 
The  exigenter*s  case  was  referred  to  in  Dyer,  175.  as  to 
the  third  objection. 

But  for  general  answer  to  all  objections,  it  was  observed 
that  great  inconvenience  would  ensue  to  sheriffs,  who' 
are  great  and  ancient  officers  and  ministers  of  justice,  if 
such  grants  are  valid.  For  that  as  well  the  entry  of  all 
proceedings  in  the  same  court,  as  the  custody  of  the 
entries  and  rolls  theteof,  do  belong  to  the  office  of  sheriff ; 

and 


in  the  Tenth  Year  of  GEO.  IV. 


77 


-and  if  the  record  be  embezzled,  the  sheriff  shall  answer 
for  it;  and  therefore  it  would  be  full  of  danger  and 
damage  to  sheriffs  if  others  should  be  appointed  to  keep 
the  entries  and  roils  of  the  county  court,  and  yet  the 
sheriff  should  answer  for  them ;  and  therefore  the 
sheriff  shall  appoint  clerks  under  him  in  his  county 
court,  for  whom  he  shall  answer  at  his  peril.  And  law 
and  reason  require  that  the  sheriff,  who  is  a  public 
officer  and  minister  of  justice,  and  who  has  an  office  of 
inch  eminence,  confidence,  peril,  and  charge,  ought  to 
have  all  right  appertaining  to  his  office,  and  to  be 
favoured  in  law.  This  is  illustrated  by  the  case  of  Gaols, 
the  custody  of  which  of  right  belongs,  and  is  incident  to, 
the  office  of  sheriff,  who  must  answer  for  excesses. 

Mitt  on* $  case  recognizes,  and  was  decided  upon  prin- 
ciples directly  applicable  to  the  case  of  the  custos  rotu- 
lorom ;  for  it  does  not  appear,  either  from  the  argument 
of  counsel  or  from  the  judgment  of  the  Court,  that  the 
right  of  the  sheriff,  although  a  very  ancient  officer 
existing  before  the  conquest,  was  founded  on  pre- 
scription, but  on  the  fact  of  his  being  the  actual  keeper 
of  the  rolls  and  entries  of  the  Court  for  which  he  was 
responsible ;  and  when  it  is  remembered  that  the 
sheriff  exercised  a  criminal  jurisdiction,  the  sheriff's 
clerk  might  with  propriety  be  considered  as  much  the 
attorney-general  of  the  king  in  joining  issues  for  the 
crown  as  the  clerk  of  the  peace. 

In  addition  to  those  cases  of  the  clerk  of  assize  and 
the  clerk  of  the  sheriff's  court,  which  appear  to  be 
strictly  analogous,  I  would  mention  the  exigenter^s  case, 
Scroggs  v.  Cole$hilL>  for  the  principle  on  which  it  was 
decided;  viz.  that  the  title  of  Coleshitt  was  null,  and 
that  the  gift  of  the  office  at  no  time  belonged  to  the 
queen,  but  was  at  the  disposal  of  the  Chief  Justice  for  the 
time  being,  as  an  inseparable  incident  belonging  to  him, 
and  this  by  reason  of  prescription  and  usage.     In  1558, 
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Queen  Mary,  during  the  vacancy  of  the  office  of  exigenter 
and  of  Chief  Justice  of  the  Common  Bench,  granted  the 
extgenter's  office  by  patent  to  Coleshill :  she  afterwards, 
by  patent  of  same  date,  granted  the  office  of  Chief  Jus- 
tice to  Browne,  who  refused  to  admit  Coleshill,  and  ap- 
pointed Scroggs.     Sir  Nicholas  Bacon  was  commanded 
by  the  queen  to  examine  the  right  and  title  of  Coleshill, 
and  to  report      He  convened  all  the  Judges  of  the 
Queen's  Bench — Saunders,  Chief  Baron,  and  Gerard* 
Attorney-General,   and  Caril,  attorney  of  the  duchy 
(all  the  judges  of  the  Common  Pleas  excluded)  —  who 
took  a  clear  resolution  that  the  title  of  Coleshill  was.null, 
and  that  the  gift  of  the  office  at  no  time  belonged  to  the 
queen,  but  was  at  the  disposal  of  the  Chief  Justice  for 
the  time  being,  as  an  inseparable  incident  belonging  to 
the  said  Chief  Justice ;  and  this  by  reason  of  prescrip- 
tion and  usage.     Dyer,  after  describing  the  words  of 
the  statute  of  Westminster  2d,  habeant  de  aetero  omnia 
placita  coram  eis,  concludes  with  these  words :  "  and 
so  it  seems  in  reason  that  the  justices  were  before  the 
clerks,  and  made  clerks  at  their  pleasure.'9 

To  this  may  be  added,  also,  the  case  of  Bridgman  and 
Holt,  in  Shower's  Parliamentary  Cases,  111.,  where  the 
question  was,  Whether  the  office  of  clerk  of  the  pleas  in 
King's  Bench  was  grantable  by  the  crown,  or  belonged 
to  the  Chief  Justice,  and  was  grantable  by  him  ?  This 
officer  was  to  enrol  pleas  between  party  and  party  only, 
having  nothing  to  do  with  any  pleas  of  the  crown. 
All  the  rolls  and  records  in  this  office  were  in  the 
custody  of  the  Chief  Justice.  All  writs  to  certify  and 
remove  the  records  were  directed  to  the  Chief  Justice. 
From  the  nature  of  the  employment,  it  was  insisted, 
that  in  truth  he  was  but  the  Chief  Justice's  clerk;  and, 
further,  it  was  shewn  that  for  235  years,  the  office  when 
void  had  been  granted  by  the  Chief  Justice,  and  enjoyed 
accordingly  under  such  grants.     And  that  in  those 
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e  were  introduced  these  words,  after  the  mention 
of  die  surrender  to  the  Chief  Justice : — "To  whom  of 
right  it  doth  belong  to  grant  that  office  whensoever  it 
shall  be  void."  This  declaration  by  the  party  claiming 
to  appoint  is  weak  when  compared  with  the  strong 
legislative  recital  of  the  right  of  the  costos  to  appoint  in 
fe  preamble  of  the  statute  ofSlH.  8. 

In  addition  to  these  authorities,  the  ease  of  Harcourt 
v.  Jfar,  to  which  I  already  have  had  frequent  occasion 
to  refer,  should  never  be  lost  sight  of.  It  is  true,  the 
question  there  to  be  decided  was,  Whether,  upon  the 
construction  of  the  several  acts  of  87  H.  8.  and  the  first 
of  WWam  and  Mary,  the  office  of  clerk  of  the  peace 
determined  by  the  death  or  removal  of  the  costos;  or 
Whether,  being  appointed,  he  did  not  acquire  under  the 
statutes  an  interest  qvamdiu  se  bene  gessertt. 

In  the  decision  of  that  question,  which  arose  within 
five  years  after  the  passing  of  the  act,  it  became  an 
essential  part  of  the  enquiry  to  ascertain  the  origin  and 
nature  of  the  respective  offices  of  custos  rotulorum  and 
dork  of  the  peace*  I  cannot,  therefore,  consider  the 
opinions  delivered  by  Lord  Holt,  and  the  other  Judges 
upon  this  branch  of  the  subject  as  obiter  and  extrajudi- 
cial dicta,  but  bearing  pertinently  and  directly  on  the 
point.  And  although  it  was  insinuated  that  Lord  Hcit* 
mind  had  insensibly  contracted  a  bias  from  bis  connec- 
tion with  one  of  the  litigant  parties  in  another  cause 
unfavourable  to  the  pure  administration  of  justice,  yet 
I  am  persuaded  that  his  spotless  integrity  and  high 
judicial  character  with  the  present  age  and  with  posterity 
will  afford  him  an  ample  shield  against  so  severe  and 
undeserved  an  imputation. 

The  case  of  Saunders  v.  Owen  followed  soon  after- 
wards, which  establishes  the  same  principles,  according 
to  the  report  of  it  in  Salkeld,  467.     The  Court  held 
that  it  always  belonged  to  the  custos  rotulorum  to  nomi- 
nate 
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nate  the  clerk  of  the  peace,  but  that  he  was  removable 
whenever  the  custos  was  removed  or  changed;  and, 
moreover,  that  he  was  removable  at  the  will  of  the 
custos  until  37  Hen.  8.,  which  continued  him  in  office 
quousque  the  custos  continued,  so  that  he  demeaned  him- 
self in  his  said  office  justly  and  honestly. 

The  point  there  tor  decision  was,  whether  the  no- 
mination by  parol  was  sufficient,  or  whether  it  required 
an  appointment  by  deed.     But  I  am  not  aware,  al- 
though the  same  case  is  more  fully  reported  by  Lord 
Raymond,  that  there  was  any  dissatisfaction  expressed 
at  the  decision  of  Lord  Holt  in  Harcourt  v.  JFor,  after- 
wards affirmed  in  the  House  of  Lords ;  and  under  these 
circumstances,  my  Lords,  after  a  careful  examination  of 
the  origin  (as  far  as  I  have  been  able  to  trace  it)  of  the 
respective  offices  of  custos  rotulorum  and  clerk  of  the 
peace,  and  of  their  duties,  as  arising  out  of  and  con- 
nected with  the  commission  of  the  peace;   from   the 
legislative  declaration  and  recognition  of  the  right  of 
the  custos  rotulorum  to  appoint,  which,  as  it  appears  to 
me,  is  to  be  found  on  the  rolls  of  parliament,  statute 
37  Hen.  8. ;    and  from    the  accumulated   weight  and 
authority  of  the  cases   to  which   I   have  referred  as 
analogous,  and  the  principles  to  be  extracted  from  them, 
my  mind  (with  great  deference  to  the  opinion  of  others 
from  whom  it  may  be  my  misfortune*  to  differ)  has  arrived 
at  the  conclusion  that  the  appointment  of  the  office  of 
the  clerk  of  the  peace  within  thtf  shires  of  England  did 
by  law,  previously  to  the  passing  of  the  act  of  87  Hen.  8., 
belong  of  right  to  the  custos  rotulorum  of  the  shire  by 
virtue  of  his  said  office. 

My  Lords,  to  the  second  question  propounded  by 
your  Lordships,  Whether  the  appointment  to  the  office 
of  clerk  of  the  peace  within  the  shires  of  Ireland  did  by 
law,  in  and  previously  to  the  year  1800,  belong  of  right 
to  the  crown  or  to  the  custos  rotulorum  of  the  shire  by 
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virtue  of  his  said  office,  or  to  any  and  what  other 
person  or  persons  ?  I  answer,  that  I  conceive  it  to  have 
belonged  of  right  to  the  custos  rotulorum  of  the  shire  by 
virtue  of  his  office.  Your  Lordships  are  aware  that  as 
early  as  the  reign  of  King  John,  a  regular  code  or 
charter  of  English  laws  was  granted  by  that  monarch 
about  the  twelfth  year  of  his  reign,  and  deposited  in  the 
Exchequer  of  Dublin,  under  the  king's  seal,  for  the 
common  benefit  of  the  land  (as  the  public  records 
express  it),  that  is,  for  the  common  benefit  of  all  who 
should  acknowledge  allegiance  to  the  crown.  And  for 
the  regular  and  effectual  execution  of  those  laws,  the 
king's  four  courts  of  judicature  were  established  upon 
the  model  of  the  four  superior  courts  in  England,  and  a 
new  and  more  ample  division  was  then  made  of  the 
king's  lands  of  Ireland  into  counties,  in  which  sherifis 
and  other  officers  were  appointed,  in  accordance  with 
the  system  of  government  prevailing  in  England*  If 
then  the  office  of  clerk  of  the  peace  was  incident  to  the 
office  of  custos  rotulorum  in  England,  it  seems  to  me 
to  follow  as  a  necessary  natural  consequence  that  the 
same  rule  must  hold  in  Ireland,  the  nature  of  those 
several  offices,  and  the  duties  required  in  relation  to 
them,  being  the  same  in  both  countries.  The  various 
Irish  acts  of  parliament  referred  to,  IS  &  14  G.  3. 
c.  26.,  23  &  24  G.  3.  c.  39,  40.,  35  G.  3.  c.  29.,  36  G.  3. 
c.  25.,  40  G«  3.  c.  80.,  directing  documents  to  be  de- 
posited by  the  clerks  of  the  peace  among  the  records 
of  their  respective  counties,  and  requiring  them  to  give 
attested  copies,  appear  to  me  strong  legislative  recog- 
nitions that  the  appointment  of  the  office  of  clerk  of  the 
peace  in  Ireland  is  incidental  to  the  office,  of  custos. 
The  act  passed  so  recently  as  1  G.  4.  c.  27.,  which  gives 
the  clerk  of  the  peace  right  to  hold  the  office  quamdiu  te 
bene  gesserit,  shews  that  before  that  time  the  appoint- 
ment of  clerk  of  the  peace  was  determined  by  the  death 
Vol.  VI.  G  or 
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or  removal  of  the.custos  who  appointed,  and  therefore 
furnishes  a  strong  inference  that  the  appointment  of 
clerk  of  the  peace  in  Ireland  was  by  law  incident  to  the 
office  of  custos  before  the  Union. 

By  the  cases  also  which  have  been  decided  in  Ireland, 
of  The  King  v.  Fergusson  and  The  King  v.  Seoerney  and 
Falkiner,  this  seems  to  have  been  received,  declared, 
and  acted  upon,  as  the  law  of  that  country. 

To  the  third  question,  whether  the  right  to  appoint 
to  the  office  of  clerk  of  the  peace  within  the  Kings 
County  in  Ireland,  did,  by  law,  in  and  previously  to  the 
year  1800,  belong  to  the  crown  or  the  custos  rotulorum 
of  the  said  shire,  by  virtue  of  his  said  office,  or  to  any 
and  what  other  person  br  persons ;  I  also  answer  that 
the  right  to  appoint  to  the  office  of  clerk  of  the  peace 
within  the  Kings  County  in  Ireland,  did,  by  law,  in  and 
previously  to  the  year  1800,  belong  to  the  custos  rotu- 
lorum of  the  said  shire,  by  virtue  of  his  said  office. 

The  frame  of  this  question,  has  not  failed  to  draw  my 
attention  to  the  consideration  of  any  distinction  which 
the  historical  fact,  that  the  Kings  County  was  not  formed 
into  a  county  until  the  third  and  fourth  year  of  the  reign 
of  Philip  and  Mary,  in  the  year  1556,  might  naturally 
suggest. 

I  do  not,  however,  apprehend  that  this  circumstance 
can  in  any  manner  vary  the  question,  having  taken  oc- 
casion to  state  in  the  most  distinct  and  unqualified  terms, 
that  neither  in  England  nor  in  Ireland  can  the  right  of 
the  custos  to  nominate  the  clerk  of  the  peace  be  main- 
tained upon  the  ground  of  prescription,  the  office  of 
custos  rotulorum  and  of  clerk  of  the  peace  in  both 
countries,  and  the  very  county  also  in  Ireland  to  .which 
this  question  more  directly  applies,  being  each  and  every 
of  them  created  and  existing  only  within  the  time  of 
legal  memory. 

But  the  moment  in  which  the  Kings  County  became 
a  county,  however  recent  its  formation,  I  conceive  that 
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the  right  to  appoint  a  clerk  of  the  peace,  upon  the  prin- 
ciple and  for  the  reasons  I  have  before  stated,  as  appli- 
cable to  England,  became  eo  instanti  indispensably  in- 
cident to  the  office  of  custos  rotulorum  in  Ireland,  there 
being  no  provisions  in  the  statute  of  Philip  and  Mary  to 
alter  the  law  in  this  respect. 

Being  formed  upon  the  mod£l  of  other  counties,  with 
similar  officers,  such  as  custos  rotulorum,  sheriffs,  &c, 
their  appointment  would  be  regulated  and  controlled  by 
the  same  laws  which  prevailed  in  the  government  of 
those  counties. 

When  in  the  reign  of  Henry  VIII.  the  shire  of  Mon- 
mouth was  created  by  a  severance  and  division  of  the 
lordships  and  marches  within  the  country  or  dominion 
of  Wales,  and  by  an  union  and  annexation  of  certain 
portions  of  them  thenceforth  by  legislative  enactment, 
became  part  and  member  of  the  new  shire  of  Monmouth, 
with  a  custos,  sheriff,  and  other  officers,  I  conceive  that  to 
the  sheriff  belonged  the  right  of  appointing  the  shire  clerk 
of  the  county  court,  and  to  the  custos  rotulorum  the 
right  of  appointing  the  clerk  of  the  peace  as  incident  to 
his  office,  in  the  same  manner  as  in  the  most  ancient 
counties  in  this  realm. 

Conceiving,  therefore,  the  decision  of  this  last  ques- 
tion to  depend  upon  the  same  principles  in  the  ex- 
planation and  development  of  which  I  fear  that  I  have 
drawn  but  too  largely  upon  your  Lordships'  patient 
attention  in  my  discussing  the  merits  of  the  first  ques- 
tion, I  conclude  with  expressing  my  humble  opinion 
that  the  right  to  appoint  to  the  office  of  clerk  of  the 
peace  within  the  King's  County  in  Ireland,  did,  by  law, 
in  and  previously  to  the  year  1800,  belong  to  the  custos 
rotulorum  of  the  said  shire,  by  virtue  of  his  said  office. 

The  other  judges  concurred  in  the  opinions  delivered 
by  Littledale  J.,  Gaselee  J.,  and  Vaughan  B.,  and  upon  a 
subsequent  day  judgment  was  given  as  follows  by  the 
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Harding 
Pollock. 


Lord  Chancellor.  My  Lords,  there  is  a  case  of 
Harding  v.  Pdlock,  which  is  a  writ  of  error  from  the 
Court  of  Exchequer  Chamber  in  Ireland*  The  question 
relates  to  the  appointment  of  the  clerk  of  the  peace  in 
the  King's  County  in  Ireland.  It  was  contended  on  the 
one  side,  that  the  appointment  of  the  clerk  of  the  peace 
of  the  King's  County  in  Ireland  was  in  the  crown ;  on 
the  other  hand  it  was  contended,  that  it  belonged  to  the 
custos  rotujorum  of  the  county.  The  Court  of  Ex- 
chequer Chamber  in  Ireland  was  of  opinion  that  the 
appointment  belonged  to  the -crown. 

A  writ  of  error  was  brought,  and  it  was  argued  in 
your  Lordships'  House  during  the  last  session  of  par- 
liament. It  was  a  case  of  great  importance,  and  all 
the  Judges  were  assembled  for  the  purpose  of  hearing 
the  arguments,  in  order  that  your  Lordships  might  have 
the  benefit  of  their  advice  and  assistance  with  respect  to 
the  subject. 

The  learned  Judges  differed  in  opinion,  and  they 
postponed,  therefore,  delivering  their  judgments  till  the 
present  session;  that  difference  still  continued  ;  a  great 
majority  of  the  Judges,  however,  were  of  opinion,  that 
the  right  to  that  appointment  was  in  the  custos  rotu- 
lorum  of  the  Kings  County^  one  single  Judge  dissent- 
ing. The  opinions  of  the  learned  Judges  were  delivered 
at  great  length  in  your  Lordships'  House.  I  had  an 
opportunity  of  attending  to  their  reasonings  at  the  time. 
I  have  since  been  favoured  with  copies  of  their  judg- 
ments, and  have  had  an  opportunity  of  again  consider-  * 
ing  them;  and,  without  troubling  your  Lordships  by 
going  over  the  same  arguments  which  have  been  already 
advanced  upon  the  subject  in  great  detail,  it  may  be 
sufficient  for  me  to  state  that  I  am  satisfied  that  the 
decision  of  the  Court  below  was  erroneous,  and  that 
the  appointment  of  this  office  is  not  in  the  crown,  but 
in  the  custos  rotulorum :  and  I  am  of  that  opinion  upon 
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the  authorities  that  were  cited  by  the  learned  Judges  by        1829. 
which  they  fortified  their  opinion,  and  by  the  reasonings 
which  they  employed  in  support  of  their  opinion.     I 
should,  therefore,  propose  to  your  Lordships  that  the 
judgment  of  the  Court  below  be  reversed. 

Judgment  reversed. 


Mills  v.  A.  Collett,  Clerk.  June  %%. 

'TRESPASS  for  assault  and  imprisonment      Plea,  Defendant,  as 

not  guUty.  a  nwgf^te* 

committed  to 
At  the  trial  before  Vaughan  B.,  Suffolk  Spring  assizes,  p^n  M  a 

it  appeared  that  the  Plaintiff  had  been  brought  before  felon,  the 

the  Defendant,  a  magistrate  for  the  county  of  Suffolk,  on  ^-^  ^hmn 

a  charge  of  maliciously  cutting  down  a  tree ;  that  the  a  charge  had 

following  depositions  were  taken   by  the  magistrate's  heenmaitooi 

clerk  :  —  cutting  down 

a  tree  on  pre- 
Suffolk  to  wit.  —  "  The  deposition  of  Robert  Balls,  mites  in  hit 

wheelwright,  of  the  parish  of  Cheddiston,  in  the  county  of  ^U^!J_ 

Suffolk,   taken  and  made  upon   oath  before  us  two  of  0f  A.  B. : 

his  majesty's  justices  of  the  peace  for  the  said  county,  J**J,d»  ***** 

this  eighteenth  day  of  October,  in  the  year  of  our  lord  not  ^le  to 

one   thousand  eight  hundred  fend   twenty-seven,  who  an  action. 

saith  that  he  knows  the  certain  elm  timber  tree  cut  down 

by  Simon   Mills  of  Cheddiston  aforesaid,  farmer,  and 

Abraham  Stannard,  of  the  parish  of  Saint  James  South* 

dmham,  labourer,  on  the  premises  of  the  said  Simon 

Mills,   and  that  it   is   worth   more   than  one  pound 

sterling. 

Before  us  "  Robert  Balls." 

"L.R.  Brown. 

"  A.  CoUettP 

G  3  Suffolk, 
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1829.  Suffolk  to  wit.  —  "  The  deposition  of  John  Storiey, 

husbandman,  of  the  parish  of  Linstead  Parva,  in  the 
county  of  Suffolk,  taken  and  made  upon  oath  before  us 
two  of  his  majesty's  justices  of  the  peace  for  the  said 
county,  this  eighteenth  day  of  October,  in  the  year  of 
our  lord  one  thousand  eight  hundred  and  twenty-seven, 
who  saitb,  that  on  Monday  last,  the  fifteenth  day  of  the 
present  month  of  October,  on  the  premises  occupied  by 
Simon  Mills  in  the  parish  of  Cheddiston,  in  the  said 
county,  the  property  of  John  Badeley,  doctor  of  physic, 
namely,  in  the  yard  adjoining  and  belonging  to  the 
dwelling-house  of  the  said  premises,  he  saw  Simon  Mills 
of  Cheddiston,  aforesaid,  and  Abraham  Stannard,  labourer, 
of  the  parish  of  Saint  James  Southelm,  wilfully  and 
maliciously  cutting,  breaking,  barking,  rooting  up,  and 
otherwise  destroying,  a  certain  timber  elm  tree,  the  pro- 
perty of  the  said  John  Badeley. 

Before  us  "John  Storkey  X  his  mark." 

"  L.  R.  Brown. 

"  A.  Coltett." 

And  that  the  Defeudant  "thereupon  committed  the 
Plaintiff  for  a  felony  to  the  county  gaol,  where  he  lay 
among  felons  for  three  months,  till  the  ensuing  Epiphany 
sessions,  when,  a  compromise  having  been  entered  into 
between  him  and  the  prosecutor,  he  was  discharged  upon 
application  to  the  court. 

On  the  part  of  the  Defendant  it  was  contended,  that 
for  aught  that  appeared  on  the  depositions,  the  Plaintiff* 
might  have  been  properly  committed  under  7  &  8  G.  4. 
c.  SO.  5. 19. ;  but  that,  at  all  events,  as  there  was  no  proof 
of  malice,  the  Defendant  could  only  be  charged  with  an 
error  in  judgment,  for  which  he  was  not  liable  in  an 
action. 

The  learned  baron,  being  of  this  opinion,  directed  a 
nonsuit.     An  objection  was  taken  to  the  notice  of  action, 
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io  which  the  residence  of  the  Plaintiff's  attorney  was 
stated  to  be  in  Half  Moon  Street >  Picadilly,  London. 

Storks  Serjt.  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  on  the  ground  that  the  tree  being  stated  in  the 
depositions  to  have  stood  on  premises  occupied  by  the 
Plaintiff,  it  must  have  been  plain  to  the  Defendant 
that  the  Plaintiff  could  not  commit  a  trespass,  much 
less  a  felony,  by  cutting  it  down.  The  Defendant, 
therefore,  having  acted  without  jurisdiction,  and  even 
without  colorable  cause,  was  liable  in  trespass. 

WUde  and  Russell  Serjts.,  shewed  cause. 

There  are  two  questions  in  this  case,  First,  Whether 
there  has  been  on  the  part  of  the  Defendant,1  any  error 
of  judgment,  any  misconstruction  of  the  act  7  &  8  G.  4.  ♦ 
c.30.  By  that  statute  it  is  enacted,  sect.  19.,  "  If  any 
person  shall  unlawfully  and  maliciously  cut,  break, 
bark,  root  up,  or  otherwise  destroy  pr  damage  the  whole 
or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  un- 
derwood, respectively  growing  in  any  park,  pleasure- 
ground,  garden,  orchard,  or  avenue,  or  in  any  ground 
adjoining  or  belonging  to  any  dwelling-house,  every  such 
offender  (in  case  the  amount  of  the  injury  done' shall 
exceed  the  sum  of  1/.)  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned  for  any  time  not 
exceeding  two  years,  and  if  a  male,  to  be  once,  twice,  or 
thrice  privately  or  publicly  whipped,  (if  the  court  shall  so 
think  fit)  in  addition  to  such  imprisonment ;  and  if  any 
person  shall  unlawfully  and  maliciously  cut,  break,  barky 
root  up,  or  otherwise  destroy  or  damage  the  whole  or 
any  part  of  any  tree,  sapling,  or  shrub,  or  any  under- 
wood, respectively  growing  elsewhere  than  in  any  of  the 
situations  hereinbefore  mentioned,  every  such  offender 
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(in  case  the  amount  of  the  injury  done  shall  exceed  the 
sum  of  51.)  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  to  any  of  the  punishments  which 
the  court  may  award  for  the  felony*  hereinbefore  last 
mentioned." 

This  provision  was  substituted  for  the  black  act, 
9  G.  1,  c.  22.  5.  1.,  which  made  the  offence  capital  where 
the  malice  was  personal  to  the  owner;  and  the  6  G.  3. 
c.  36.  and  6  G.  8.  c.  48.,  by  the  first  of  which,  the  offence, 
if  done  id  the  night  time,  was  felony ;  and  by  the  second, 
if  done  at  any  other  time,  was  punishable  by  summary 
conviction  for  the  first  and  second  offences.  It  would 
be  difficult  to  say  why  the  present  case  is  not  clearly 
within  the  new  statute.  The  word  maliciously  can 
scarcely  be  said  to  bear  a  signification,  other  than  that 
which  it  had  under  the  statute  6  G.  3.  c.  36.,  upon  which 
it  was  considered  as  bearing  its  most  general  signifi- 
cation, and  as  applying  to  an  act  done  malo  animo,  from 
an  unjust  desire  of  gain,  or  a  careless  indifference  of 
mischief,  (a)  Malice,  in  a  legal  sense,  does  not  signify 
according  to  its  common  acceptation  desire  of  revenge, 
or  a  settled  anger  against  a  particular  person.  And 
the  statute  does  not  limit  the  offence  to  the  cutting  down 
trees  on  the  premises  of  persons  other  than  the  offender. 
It  nowhere  appears  what  interest  the  Plaintiff  had  in 
the  premises  on  which  he  cut  the  tree;  but  even  if 
there  were  an  existing  tenancy,  felony  may  be  com- 
mitted in  respect  of  demised  property ;  as  in  arson, 
under  the  statutes,  (though  not  at  common  law)  and 
in  larceny  of  chattels  and  fixtures  let  to  tenants  and 
lodgers  by  7  &  8  G.  4.  c.  29.  $.  45.  Suppose  valuable 
or  ornamental  trees,  —  as  an  avenue, —  to  have  been 
cut  down  maliciously  by  an  occupier,  might  be  not  be 
punished  under  this  statute  ?  There  was  enough,  there- 
to %Bajt,P>C.io62. 
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fore,  in  the  case  for  a  magistrate  to  suppose  that  be       1829. 
had  jurisdiction  to  commit  for  trial,  and  it  was  not  for 
him  to  decide  the  law. 

But,  secondly,  even  if  there  were  an  error  in  judg-  CoiiAtt. 
ment,  the  magistrate  is  not  liable  to  an  action.  3  Hawk. 
P.  CL  c.  8.  s.  74.  "  Justices  of  the  peace  are  not  punish- 
able dvithf  for  acts  done  by  them  in  their  judicial  ca- 
pacities ;  but  if  they  abuse  the  authority  with  which 
they  are  intrusted,  they  may- be  punished  criminally  at 
the  suit  of  the  king,  by  way  of  information.  But  in 
cases  where  they  proceed  ministerially  rather  than  ju- 
dicially, if  they  act  corruptly  they  are  liable  to  an  action 
at  the  suit  of  the  party,  as  well  as  to  an  information  at 
the  suit  of  the  king/'  Again,  in  3  Hawk.  P.  C.  c.  IS. 
j.  20.  "  Perhaps  there  may  be  this  difference  between 
the  warrant  of  a  justice  of  the  peace,  for  such  causes 
which  he  has  not  authority  to  hear  and  determine  as 
judge  without  the  concurrence  of  others,  and  such 
warrant  for  an  offence  which  he  may  so  determine  with- 
out the  concurrence  of  any  other;  that  in  the  former 
case,  inasmuch  as  he  rather  proceeds  ministerially  than 
judicially,  if  he  act  corruptly  he  is  liable  to  an  action  at 
the  suit  of  the  party,  as  well  as  to  an  information  at  the 
suit  of  the  king ;  but  in  the  latter  case  he  is  punishable 
only  at  the  suit  of  the  king,  for  that  regularly  no  man 
is  liable  to  an  action  for  what  he  doth  as  judge." 

In  Windham  v.  Gere{a\  ah  action  on  the  case  was 
brought  against  the  defendant  as  a  justice,  for  mali- 
ciously issuing  his  warrant,  in  which  it  was  alleged  that 
plaintiff  was  accused  of  stealing  a  horse,  ubi  reverd, 
plaintiff  never  was  accused  nor  did  steal  the  horse,  and 
defendant  knew  him  to  be  guiltless.  The  plaintiff  had 
a  verdict,  and  Clench  and  Gawdy  say,  "  If  a  man  be 
accused  to  a  justice  of  the  peace  of  an  offence  for  which 

(a)  Cro.  Eliz*  130.     r  Lew.  187.  S.  C. 
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he  causeth  him  to  be  arrested  by  his  warrant,  although 
the  accusation  be  false,  yet  he  is  excusable;  but  if  the 
party  be  never  accused,  but  the  justice  of  his  malice  and 
his  own  head  cause  him  to  be  arrested  it  is  otherwise." 

And  Morgan  v.  Hughes(a)  is  an  authority,  that  where 
a  justice  maliciously  grants  a  warrant  against  a  person 
without  an  information,  upon  a  supposed  charge  of 
felony,  an  action  of  trespass  will  lie*  But  no  case  can 
be  found  where  such  action  has  been  attempted  without 
imputation  of  corrupt  motive  or  malice ;  and  in  Low- 
iher  v.  Lord  Radnor  (b),  it  was  held  that  trespass  does 
not  lie  against  justices  acting  upon  a  complaint  made  to 
them  upon  oath,  by  the  terms  of  which  they  bad  no 
jurisdiction,  though  the  real  facts  of  the  case  might  not 
have  supported  such  complaint,  if  such  facts  were  not 
laid  before  them  at  the  time. 

Thirdly,  with  respect  to  the  notice,  Steers  v.  Smith  (c) 
is  a  conclusive  authority  in  support  of  the  objection.  >  In 
that  case  the  notice  described  the  plaintiff's  attorney  as 
of  New  Inn,  London,  instead  of  New  Inn,  Westminster, 
and  Lord  EUenborough  held  that  it  was  insufficient. 
Piccadilly  can  as  little  be  said  to  be  within  what  is  pro- 
perly called  London  as  New  Inn.  [Park  J.  If  I  were 
to  address  a  letter  to  the  learned  counsel,  meaning  it  to 
find  him,  should  I  write  "  Gower  Street,  Middlesex?""} 
A  very  strict  construction  has  always  been  given  in 
favour  of  magistrates,  to  the  statute  requiring  the  notice 
of  action.     Taylor  v.  Fenwick  (d)  and  AJced  v.  Stocks,  (e) 


Storks.  It  may  be  admitted  that  where  a  magistrate 
has  jurisdiction  he  is  not  liable  to  an  action  unless 
corrupt  motive  or  malice  be  proved. 


(a)  2T.R.22S. 

(b)  &Eajt,ii3. 

(c)  6Ejp.i3%. 


(d)  Cited  by  Lawrence  J.  in 
Lovelace  v.  Curry*  7  T.  R.  631. 

(e)  4Bingb.$Q}. 
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Id  the  present  case  the  Defendant  had  no  jurisdiction, 
and  he  must  have  known  that  he  had  none,  because  it 
appears  on  the  face  of  the  depositions,  which  are  not  in 
the  language  of  witnesses,  but  framed  by  the  Defendant's 
clerk  in  the  precise  terms  of  the  act,  that  the  Plaintiff 
cot  the  tree  on  premises  in  his  own, occupation.  He 
had  not  committed  so  much  as  a  trespass,  and  for 
aught  that  appeared  might  have  been  in  the  exercise 
of  a  right,  since  most  occupiers  are  entitled  to  cut  wood 
for  house-bote. 

In  Crepps  v.  Durden(a\  a  magistrate  was  holden 
liable  in  trespass  for  merely  exceeding  his  jurisdiction : 
&  fortiori  he  is  liable,  where  he  acts  without  juris- 
diction. In  Davis  v.  Capper  {Gloucester  Summer  assizes, 
1828)  the  plaintiff,  a  respectable  female,  sued  the  de- 
fendant, a  magistrate,  for  committing  her  to  prison  for 
fourteen  days,  on  a  charge  of  theft  of  which  she  was 
innocent  The  learned  Judge  who  presided  having 
directed  a  nonsuit,  the  Court  of  King's  Bench  awarded 
a  new  trial,  (b) 

With  respect  to  the  sufficiency  of  the  notice,  Steers  v. 
Smith  is  only  a  nisi  prim  decision.  It  never  could  have 
been  the  intention  of  the  legislature  that  courts  of  jus- 
tice should  descend  to  a  paltry  quibble,  for  the  purpose 
of  screening  magistrates  from  the  consequences  of  mis- 
conduct. The  object  of  the  statute  was,  that  the  ma- 
gistrate should,  with  a  view  to  tendering  amends,  if 
necessary,  have  effectual  notice  of  the  residence  of  the 
Plaintiff's  attorney.  For  the  purpose  of  useful  inform- 
ation, Piccadilly,  London,  is  a  more  instructive  address 
than  Piccadilly,  Middlesex. 


1829. 


(a)  Cvwf.  640.  (5  Bingb.  354.)    Upon  the  new 

(b)  See  the  circumstances  of    trial,  a  special  jury  awarded  the 
the  case  in   Davis  v.  Riusell    plaintiff  10/.  damages. 
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1829.  Tindal  C.J.    I  am  of  opinion  that  the  rule  ought 

to  be  discharged.     This  is  an  action  in  which  a  ma- 
gistrate is  charged  with  trespass  and  false  imprisonment 
Collbtt.     for  committing  the  Plaintiff  to  prison  for  trial,  and  the 
only  question  is,  whether  the  magistrate  had  jurisdic- 
tion to    investigate    and    commit.     The,    information 
charges  an  offence  within  the  statute  7  &  8  G.  4.  c.  30* 
as  *  felony,  and  the  question  is,  whether  a  charge  being 
made  of  a  distinct  felony,  the  magistrate  i$  answerable 
for  the  correctness  of  the  charge  if  the  case  be  disposed 
of  as  in  other  cases,  where  a  magistrate  is  called  upon 
to  act.     It  would  be  most  dangerous  if  he  were  holden 
to  be  liable  in  such  a  case.     The  act  gives  the  magis- 
trate no  power  to  convict,  but  merely  to  sanction  the 
commitment  for  trial.      And  in  Sir  Edward  Clerks 
case  (a)  it  was  said,  "  If  a  man  be  accused  to  a  justice 
of  peace  of  an  offence  for  which  he  causeth  him  to  be 
arrested  by  his  warrant,   although  the  accusation  be 
false,  yet  he  is  excusable."     Undoubtedly  it  was  not  cor- 
rect to  take  the  depositions  in  the  precise  words  of  the 
act,  because  such  could  not  have  been  the  language  of 
the  witnesses;  but  that  alone  will  not  make  the  De- 
fendant's conduct  malicious.    I  cannot  accede  to  the 
proposition,  that  the  circumstance  of  a  party's  being  the 
occupier  of  the  premises  on  which  the  tree  is  cut,  ne- 
cessarily takes  a  case  out  of  the  statute.     Suppose  the 
trees  excepted  in  a  lease,  the  tenant  would  be  a  tres- 
passer ;  and  if  liable  in  trespass,  I  am  not  prepared  to 
say  he  might  not  be  liable  criminally.     But  that  is  not 
the  ground  of  my  decision.    If  a  party  charged  with  an 
offence  be  brought  before  a  magistrate,  he  must  exercise 
a  judgment  on  the  case,  and  he  is  not  liable  for  a  mere 
error  of  judgment    In  Crepps  v.  Burden,  the  magis- 
trate, having  once  convicted,  had  no  jurisdiction ;  he  was 

(a)  Cro.  EL  130. 
,  fimctus 
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Jimctus  officio.     In  the  present  case  he  had  jurisdiction.        1829. 
I  gire  no  opinion  on  the  other  point.     The  rule  must 
be  discharged. 

Park  J.  I  am  of  the  same  opinion.  If  when  a 
charge  is  before  him  a  magistrate  does  not  exceed  his 
jurisdiction,  he  is  not  liable  to  an  action.  In  Crepps  v. 
Harden  he  was  Jimctus  officio.  I  reprobate  the  framing 
depositions  in  the  words  of  acts  of  parliament,  but  that 
does  not  render  the  magistrate  liable.  The  rule  must 
be  discharged* 

Burrough  J.  If  the  magistrate  has  jurisdiction,  as 
he  had  here,  he  never  can  be  liable  in  an  action  of  tres- 
pass, nor  in  any  form  of  action  for  a  mere  mistake  in  a 
matter  of  law ;  and  whether  an  occupier  could  commit  a 
felony  under  the  statute  on  his  own  premises,  was  clearly 
a  matter  of  law.  The  depositions  ought  not  to  hare 
been  taken  in  the  terms  of  the  act  of  parliament  That 
is  not  the  language  of  witnesses.  But  even  if  the  ma- 
gistrate were  answerable  for  the  misconduct  of  his  clerk, 
trespass  is  not  the  form  of  action.  I  agree  in  the  rule 
being  discharged. 

Gaselee  J.  I  am  sorry  to  agree  in  the  opinion  that 
the  action  cannot  be  maintained:  but  the  law  is  so. 
The  language  of  the  statute  under  which  the  Plaintiff 
was  committed,  is  general,  and  contains  no  exception 
of  malicious  injuries  done  by  occupiers  against  their  les- 
sors. But  independently  of  that,  the  defendant  acted 
on  his  general  authority;  and  if  there  were  a  pro- 
bability of  a  felony  having  been  committed,  he  was  bound 
to  proceed  as  in  other  cases.  Suppose  a  committal  on 
suspicion  of  murder,  and  it  turns  out  not  to  be  murder, 
shall  the  magistrate  be  liable?  In  Crepps  v.  Durden  the 

magistrate 
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magistrate  had  power  not  merely  to  enquire  but  to  con- 
vict, and  having  convicted  his  jurisdiction  ceased.  Here 
the  Defendant  had  jurisdiction,  and  the  rule  must  be 

Discharged. 


June  2$. 


Goring  v.  Edmonds  the  Elder. 


In^n7x8*5»     ASSUMPSIT  on  the  guaranty  at  the  foot  of  the  fol 
^*^  teed  the  lowing  agreement,  which  had  been  entered  into  by 

payment  of      the  Defendant's  son, 

money  due  «  Agreement  between  Charles .  Goring  Esquire  and 

to  the  Plaintiff  Thomas  Edmonds  jun.     I,  Thomas  Edmonds,  at  Slej/n- 
upon  a  sale  of  ingy  agree  to  purchase  so  many  oak  trees  as  are  marked, 

PlSwTiZhC  aqd  sha11  **  marked  bv  us  at  0lb(mrne  and  Ea^  Grin- 

ceived  part  steady  at  the  price  of  10/.  per  load,  girth  measure  of  fifty 

payment  of  f^  by  ^e  loac|.     JJut  should  Mr.  Markwich,  when  he 

made  repeated  measures  the  same,  consider  the  sum  of  10/.  per  load 

unsuccessful  pot  a  sufficient  price,  he  is  to  fix  such  price  as  he  con- 

hmffw  Ae  t0  siders  k  t(>  **  WOrth#     And  1  hereby  agree  to  pay  the 
price  he  shall  fix  upon,  though   it  shall  exceed  10/. 

per  load.     And,  further,   I  agree  not  to  remove-  the 

timber  or  bark  without  the  consent  in  writing  of  Charles 

Goring  Esq.  from  off  the  said  estates  where  the  said 

timber  shall  be  cut ;  and  whatever  securities  I  may  give 

to  Charles  Goring  Esq.,  to  induce  him  to  consent  to  the 

the  Defendant  timber  and  bark  being  taken  away,  shall  be  taken  up 

these     plica-    and  discharged,  half  at  Michaelmas,  and  the  other  half 

tions,  but  in      at  Christmas  next  at  farthest. 

December  „  THOMAS   EdMOUDS." 

i8*7  sued  him 
on  .his  guaran- 
ty: Held,  that  .the  Defendant  was  not  discharged  by  the  time  that  had  elapsed,  nor 
by  want  of  not*ce  of  the  applications  made  to  his  son. 

"In 


residue  till 
December 
1 8*7,  when 
the- son  be- 
came bank- 
rupt.    The 
Plaintiff  never 
disclosed  to 
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"  In  the  event  of  ray  son  Thomas  Edmonds  jun.  not 

paying  Charles  Goring  Esq.,  I  hold  myself  liable,  and 

hereby  engage  to  fulfil  the  said  payments  according  to 

the  above  conditions. 

ut  Thomas  Edmonds. 
«  April  20,  1825." 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  Easter  term,  it  appeared,  that  the  Defendant  and 
his  son  having  signed  the  foregoing  instrument  in  April 
1625,  the  timber  was  all  removed  by  Edmonds  the 
younger,  without  any  further  security  being  required. 
On  the  19th  December  1825,  two  bills  for  200Z.  each, 
drawn  by  Edmonds  the  younger  on  one  Alexander,  and 
accepted  by  him*  were  paid  into  the  plaintiff's  bankers. 
These  bills  were  duly  honoured  in  March  1826.  There 
remained  then  doe  to  the  Plaintiff  in  respect  of  the 
timber  486/.  165.  From  that  time  to  the  close  of  1827, 
repeated  applications  were  made  in  vain  to  Edmonds  the 
younger  for  payment.  On  the  1st  of  October  1827, 
Edmonds  the  younger  gave  the  Plaintiff  a  bill  for  200/. 
drawn  by  him  on  one  Williams^  which  became  due,  and 
was  dishonoured  early  in  December  1827.  The  Plain- 
tiff however,  never  returned  it,  nor  gave  any  notice  of 
dishonour.  About  that  time  Edmonds  the  younger  be- 
came bankrupt,  and  the  Plaintiff,  through  his  attorney, 
applied  for  the'  first  time  to  the  Defendant  upon  his 
guaranty,  for  payment  of  the 486/.  165.  The  Defend- 
ant admitted  his  liability,  but  was  not  aware  of  the  bill 
accepted  by  Williams. 

On  the  part  of  the  Defendant  it  was  contended,  at 
the  trial,  that  his  liability  was  discharged  by  the  Plain- 
tiff having  taken  bills  from  the  son,  and  by  his  not 
having  earlier  communicated  to  the  Defendant  the  state 
of  the  account.     Payne  v+Ives  {a)  was  relied  on. 


1829. 


(a)  3JD.&&664. 


For 


96 


CASES  in  TRINITY  TERM 


1829. 


For  the  Plaintiff  it  was  insisted,  that  as  there  was  a 
fixed  day  for  payment,  there  had  been  no  unreasonable 
delay  in  applying  to  the  Defendant  The  Chief  Justice 
told  the  jury,  that  in  order  to  discharge  the  Defendant, 
time  must  have  been  given,  under  such  circumstances, 
that  the  Plaintiff  must  have  lost  his  remedy  against  the 
original  debtor;  and  he  observed  on  the  admission  of 
liability  made  by  the  Defendant  himself. 

A  verdict  having  been  found  for  the  Plaintiff,  damages 
486/.  165* 


Bussett  Serjt.  moved  to  set  it  aside,  on  the  ground  of 
a  misdirection,  or  to  reduce  the  damages  by  200/. 

The  Defendant  was  discharged  by  the  Plaintiff's  deal- 
ings with  the  principal  debtor.  In  Peel  v  Tatiock  (a),  it 
was  considered  by  the  Court,  that  delay  in  calling  upon 
a  guarantee  does  not  exonerate  him,  unless  it  can  be 
shewn  or  presumed  that  he  is  a  loser  thereby.  But 
here  the  Defendant  might  well  be  presumed  to  be  a 
loser.  Two  years,  during  which  the  principal  cre- 
ditor was  in  good  credit,  the  guarantee  was  never 
called  on.  He  was  applied  to  only  when  the  failure 
of  his  principal  deprived  him  of  any  chance  of  being 
reimbursed. 

In  Payne  v.  Ives  and  Others  (&),  the  defendants  gave 
the  following  guaranty :  —  "  We  undertake,  to)  indorse 
any  bill  or  bills  Mr.  John  Stubbs  may  give  to  Messrs. 
Payne  and  Co.  in  part  payment  of  an  order  for  lace 
which  is  now  being  executed  for  him.  Messrs.  Payne 
and  Co.  to  allow  5  per  cent,  on  the  amount  of  the  said 
bills  for  the  said  guaranty."  Stubbs  paid  the  plaintiffs 
part  of  the  amount  in  money,  viz.  500/.,  and  gave  them 
a  bill  for  the  remainder,  viz.  387/.  at  eighteen  months, 
and  the  plaintiffs  kept  the  bill  for  seventeen  months  and 


(*)  i  B.  &  P.  419. 


(*)  3D.  tf  JR.  664. 
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ten  days;  and  then,  finding  that  Stubbs  was  insolvent, 
applied  for  the  first  time  to  the  defendants  Ives  and  Co. 
for  their  indorsement..  .  And  it  was  held,  that  the 
plaintiffs  were  concluded  by  their  laches,  and  that 
the  defendants  were  not  liable  on  their  guaranty 
Abbott  C.  J.  said,  "  The  general  rule  of  law  upon 
such  subjects  is  clear,  namely,  that  the  demand  must  be 
made  within  a  reasonable  and  convenient  time.  But  for 
the  plaintiffs  to  forbear  their  demand  for  seventeen 
months  out  of  eighteen,  was  neither  reasonable  nor 
convenient.  Besides,  here  the  plaintiffs  lie  by  till  they 
learn  that  Stubbs  is  insolvent,  and  until  they  discover 
that  the  indorsement  is  the  only  means  by  which  they 
can  secure  their  debt;  and,  but  for  that  discovery,  they 
probably  never  would  have  applied  at  all.  That,  I 
think,  they  were  not  entitled  to  do  under  the  agreement, 
and,  consequently,  they  ought  not  to  have  recovered  in 
this  action."  And  Bayley  J.  said,  "  The  option  given 
to  the  Plaintiffs  ought  to  have  been  made  in  a  reason* 
able  time,  and,  at  any  rate,  before  that  event  occurred, 
of  which,  if  the  defendants  had  known,  they  never 
would  have  given  the  guaranty."  Hclroyd  J.  said, 
"  The  Plaintiffs  did  not  exercise  their  option  till  within 
a  few  days  of  the  bill  becoming  due,  and  till  they  knew 
of  the  insolvency  of  the  acceptor.  I  think  they  weire  not 
justified  in  such  delay,  and  that  is  the  only  question  in 
the  cause.  With  respect  to  bonds,  it  is  laid  down  by 
Lord  Chief  Baron  Corm/ns,  that  where  a  condition  is  to 
do  a  transitory  thing  without  limiting  the  time,  it  ought 
to  be  done  immediately,  that  is,  in  a  convenient  time." 

As  to  the  200/.  bill,  by  keeping  it  and  giving  ho 
notice,  it  is  quite  clear  that  the  Plaintiff  made  it  his 
own.  The  death,  bankruptcy,  or  known  insolvency  (a) 
of  the  drawer,  or  his  being  in  prison  (&),  constitute  no 

(a)  lUtJtl  v.  Langptaffc,  (b)  By  Lord  Altyanley  C.  J. 
&**gh  514.  RidakU  v.  Sow  Haynes  v.  jflrh,  3  Bos.  & 
erbji  11  Bast*  114.  PuJ.  601. 
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1899.  excuses  either  at  law  or  in  equity  for  the  neglect  to  give 
due  notice  of  non-acceptance  or  non-payment;  and  the 
reason  is,  that  many  means  may  remain  of  obtaining 
payment  by  the  aid  of  friends  or  otherwise,  of  which  it 
is  reasonable  that  the  drawer  and  indorsers  should  have 
the  opportunity  of  availing  themselves ;  and  it  is  not 
competent  to  the  holders  to  shew  that  the  delay  in 
giving  notice  has  not  in  fact  been  prejudicial,  (a) 

Besides,  the  taking  the  bill  was  a  discharge ;  at  least 
pro  tanto;  as  giving  time  for  an  hour  discharges  the 
surety.  Defendant's  acknowledgment  could  not  affect 
his  rights,  when  made  in  ignorance  of  the  circum- 
stances. In  the  case  of  a  bill  of  exchange,  a  promise  to 
pay,  by  an  indorser  or  other  party,  if  made  without  a 
knowledge  of  the  laches  of  the  holder  in  respect  of  such 
bill,  will  not  be  binding.  EUsard  v.  Hirst  and  another.  (6) 
GoodaU  and  Others  v.  DdOey.  (c) 

In  this  last  case  a  bill  drawn  in  favour  of  defendant, 
jaayable  11th  January  1787,  was  presented  for  accept* 
mice  by  the  plaintiffs  on  the  8th  November  1786,  when 
acceptance  was  refused;  they  gave  no  notice  to  the 
defendant  till  the  6th  January  1787,  and  then  they  did 
not  say  when  the  bill  was  presented.  The  defendant 
proposed  paying  by  instalments,  which  offer  was  re* 
jected  by  the  plaintiffs,  and  they  brought  the  action. 
Heath  J.  ruled  that  the  defendant  was  discharged  for 
want  of  notice,  and  that  his  offer  to  pay  being  made 
in  ignorance  of  the  circumstances,  was  noti>inding :  the 
jury  found  a  verdict  for  the  defendant,  and  upon  cause 
shewn  against  a  rule  for  a  new  trial,  the  Court  held  the 
direction  and  the  verdict  right. 

Tindal  C.  J.  This  is  not  a  case  for  a  new  trial. 
There  are  two  points  on  which  it  is  suggested  the  jury 
have  been  misdirected.     The  first,  that  mere  laches  in 

(a)     Btdaile     v.     Soiverbj,         (5)  Burr.  4670. 
zi  East,  114.  (c)  x  T.  R.  714.  * 

the 
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the  party  secured  will  operate  as  a  discharge  to  the 
sorely:  but  no  case  goes  to  that  extent,  and  there  are 
many  which  establish  the  reverse.  I  am  far  from 
saying,  there  may  not  be  an  extreme  case  of  laches 
amounting  to  fraud,  and  fraud  would  be  a  defence  to 
die  action ;  but  not  mere  negligence.  In  Trent  Navi- 
gation Company  v.  Harley{a\  the  obligees  in  a  bond 
conditioned  for  the  principal  obligor  to  account  for  and 
pay  over  tolls,  did  not  examine  his  accounts  for  eight  or 
nine  years,  and  did  not  coll  for  payment  so  soon  as  they 
might  have  done ;  but  they  obtained  a  verdict  in  their 
favour;  and  on  a  motion  for  a  new  trial,  Lord  Ellen- 
borough  said,  "  The  only  question  is,  Whether  the  laches 
of  the  obligees  in  not  calling  on  the  principal  so  soon  as 
they  might  have  done,  be  an  estoppel  at  law  against  the 
sureties  ?  I  know  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity."  The  case  of  Payne 
v.  Ives  was  on  an  executory  promise  to  indorse  in  future 
any  bills  Stubbs  might  give  in  payment  for  lace,  and  no 
application  was  made  to  the  defendants  till  nearly 
eighteen  months  after  the  bill  was  given.  That  might 
so  alter  the  state  of  things  as  to  be  too  late  in  an 
executory  contract.  But  that  will  not  govern  the  case 
of  a  guarantee.  The  second  objection  is,  that  the 
mere  giving  of  time  on  the  bill  would  discharge  the 
Defendant :  but  in  English  v.  Darley  (b)  it  was  held, 
that  merely  giving  time,  without  an  engagement  to  sus- 
pend the  usual  remedies,  will  not  discharge  the  surety. 
The  point  here  was  left  to  the  jury  upon  the  material 
question,  whether  time  had  been  given  under  such 
circumstances ;  and  it  appeared  to  me  that  they  found 
correctly. 
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Pauk  J.     I  concur  with  my  Lord  Chief  Justice.     In 
the  London  Assurance  Company  v.  Buckle  (c\  which  was 


(a)  io  Bast,  34- 


(b)%3.&  P.  61. 
H  2 


(c)  4  B.  Moore,  153. 
an 


100 


CASES  in  TRINITY  TERM 


1829. 


Goring 

v. 
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an  action  of  debt  on  a  bond  for  20002.  duly  executed  by 
an  insurance  broker  as  the  principal  obligor,  and  two 
sureties  with  a  certain  condition,  it  was  held,  that 
the  sureties  were  not  discharged  by  the  laches  of  the 
obligees  in  suffering  the  credit  of  the  broker  to  run  on 
so  long  beyond  the  six  months  stipulated  by  the  bond* 
I  fully  concur  in  the  doctrine  there  laid  down,  and  that 
case  is  stronger  than  the  present 


Burrough  J. 
impeached. 


The  direction  to  the  jury  cannot  be 


Gaselee  J.  I  think  a  surety  has  a  duty  upon  him 
to  go  and  enquire  as  to  the  state  of  the  transaction.  In 
Orme  v.  Young  (a)  there  was  delay  in  giving  notice,  and 
yet  the  surety  was  holden  not  to  be  discharged. 

Rule  refused. 

(a)  itf*//,t4. 


Jtmety.        Henley  v.  The  Mayor  and  Corporation  of 

Lyme  Regis. 


f  THE  declaration  in  this  cause  contained  five  counts* 
Two  charging  the  Defendants  with  the  repair  of 
sea  walls,  by  virtue  of  a  charter  from  the  crown.     Two 
by  prescription;  and  one  by  virtue  of  possession. 

At  the  trial  before  Littledale  J.,  Dorchester  Summer 
assizes  1828,  after  the  evidence  on  the  part  of  the 
Plaintiff  had  been  heard,  the  learned  Judge  expressed 

verdict  on  one,  ♦ 

(to  which  the  evidence  applied,)  although  the  Judge  who  presided  at  the  trial 

declined  to  interfere. 

an 


Where  a  ver- 
dict was  taken 
by  consent  on 
two  counts, 
the  Court,  on 
the  application 
of  the  Plain- 
tiff, amended 
the  postea,  by 
entering  the 
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an  opinion  that  he  must  fail  on  the  three  last  counts,        1829. 
and  it  was  then  agreed  by  the  counsel  on  both  sides  to     v  "  -  '-  * 
enter  a  verdict  on  the  two  first  counts,  which  charged  v. 

the  Defendants  under  their  charter.   The  jury  were  dis-  The  Mayor  of 
charged  as  to  the  other  counts.  mkregos. 

The  first  of  these  two  counts  (see  them  ante%  vol.  v. 
p.  91.),  set  out  the  charter  fully,  alleged  the  possession 
of  the  Defendants  under  it,  and  the  liability  to  repair 
as  consequent  on  possession  under  the  charter. 

The  second  set  out  less  of  the  charter,  omitted  any 
allegation  of  possession,  and  laid  the  liability  as  conse- 
quent on  the  charter. 

The  Defendants  moved  in  arrest  of  judgment,  and 
the  decision  of  the  Court  having  been  in  favour  of  the 
Plaintiff  on  the  first  two  counts,  an  application  was 
made  to  LHtledale  J.  to  permit  the  verdict  to  be  entered 
on  the  first  count  only.  The  learned  Judge  declined  to, 
interfere,  on  the  ground  that  the  verdict  had  been  en- 
tered on  the  first  two  counts  by  consent,  but  he  trans* 
mttted  to  this  Court  his  notes  of  the  trial. 

WUde  Serjt  moved  for  a  rule  to  shew  cause  why  the 
verdict  should*  not  be  entered  up  on  the  first  count 
alone. 

He  contended,  that  such  entries  were  always  made 
by  the  authority  of  the  Court,  although  it  was  usual  to 
apply  to  the  Judge  who  presided  at  the  trial  for  his 
concurrence,  as  he  was  the  best  acquainted  with  the 
evidence  in  the  cause;  but  the  rule  was,  that  where  the 
same  cause  of  action  was  declared  on  in  various  counts, 
the  verdict  might  be  entered  on  any  of  them  to  which 
the  evidence  applied ;  and  it  was  manifest  here,  that  no 
evidence  could  have  been  given  under  the  second  count 
which  did  not  equally  apply  to  the  first.  The  agree- 
ment at  the  trial  was  not  restrictive  of  the  right  to  enter 
the  verdict  on  a  single  count,  but  restrictive  only  of  the 

H  3  number 
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1829*       number  of  counts  on  which  the  Plaintiff  should  have 

%      '"-'     that  privilege.    The  object  of  that  agreement  was  to 

„.  confine  the  argument  on  the  contested  question  of  law 

The  ftfayor  of  ^  some  count  which  was  borne  out  by  the  evidence  ; 

not  to  pin  the  Plaintiff  to  all  the  counts  on  which  he 

might  have  offered  evidence,  for  the  purpose  of  en* 

trapping  him  in  some  technical  informality. 

The  following  authorities  were  cited,  to  shew  that  the 
authority  to  apply  the  verdict  to  a  particular  count  was 
in  the  Court,  and  not  in  the  Judge  who  happened  to 
preside  at  the  trial.  Eliot  v.  Skypp  (a),  Hankey  v. 
Smith  (5),  Newcomb  v.  Green  (c),  Spencer  v.  Oder  (d}, 
Petrie  v.  Hasmay  (e\  Williams  v.  Breedon.  (g) 

Toddy  and  Merewether  Serjts.  who  shewed  cause*  did 
not  deny  the  rule  to  be  as  stated,  or  the  authority  of 
the  cases  cited,  but  asserted  that  there  was  no  case  in 
which  the  entry  had  been  made  without  the  concurrence 
of  the  Judge  who  presided  at  the  trial ;  and  >that  in  none 
of  the  cases  cited  had  there  been  any  agreement  by  the 
parties  to  take  the  verdict  on  particular  counts.  That 
agreement  was  conclusive  between  them,  and  the  Court 
had  no  authority  to  interfere. 

In  Richardson  v.  Mellish  (A),  the  Court  would  not 
act  without  the  concurrence  of  the  Judge  who  had  tried 
the  cause,  and  required  a  certificate  from  him,  although 
he  had  quitted  the  Court 

Where  the  ca$e  arises  on  a  contract,  the  cause  of 
action  may  often  be  single;  but  where  it  arises  on  a 
tort,  if  there  be  any  evidence  which  applies  to  an  in- 
sufficient count,  the  postea  cannot  be  amended.  Eddowes 
v.  Hopkins,  (i) 

a)  Cr0.C0r.33ft.  (*)  3?.  £.659. 

6)  Barnes,  449.  Ig)  1B.&P.3V). 

e)  %  Str.  XI97.     X  Wik*  33.  \b)  3  Bingb.  334. 

d)  \H.BLfZ.  (i)  D(mgi.376, 

Jfilde. 
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Wilde.     The  cause  of  action  on  these  two  counts  is  1829. 

clearly  the  same,  namely,  the  Defendants'  liability  under  *  -■'  * 

the  charter.     The  case,  therefore,  does  not  admit  of  Vm 

comparison    with    ordinary   actions   on   a   tort.      The  The  Mayor  of 

Plaintiff  is  not  only  entitled  to  confine  his  verdict  to  a  Lyme  ^s<as* 
single  count  where  the  evidence  admits  of  it,  but  he 
may  be  compelled  to  do  so.    Lee  v.  Muggridge.  (a) 

The  Court  being  called  into  the  Exchequer  Chamber, 
the  case  stood  over  till  this  day,  when 

Tinoajl  C  J.  said,  The  Plaintiff  in  this  cause  has 
made  an  application  to  enter  the  verdict  on  the  first 
count  of  the  declaration  only,  although,  by  consent,  the 
verdict  was  taken  on  the  two  charter  counts.  Lopking 
at  the  agreement  between  the  parties,  we  think  we  shall 
carry  it  into  effect  by  allowing  the  Plaintiff  to  enter  his 
verdict  on  the  first  count.  If,  indeed,  damages  could 
have  been  given  on  the  second  count  which  could  not 
have  been  given  on  the  first,  we  should  not  do  what  is 
requested,  without  the  concurrence  of  the  Judge  who 
tried  the  cause :  but  looking  at  the  two  counts,  we  per- 
ceive that  the  cause  of  action  in  both  is  the  same ;  the 
charters  set  out  are  the  same ;  and  the  damages  given 
most  have  been  on  the  same  account  The  two  counts 
are  only  different  modes  of  stating  the  same  cause  of 
action.  We  give  effect,  therefore,  to  the  agreement,  by 
allowing  the  Plaintiff  to  enter  up  his  verdict  on  that 
count  which  he  thinks  states  his  cause  of  action  the 
best.  If  we  were  to  refuse  the  application,  and  a  venire 
de  novo  were  to  be  awarded  upon  a  writ  of  error,  we 
should  only  occasion  unnecessary  expense. 

Rule  absolute*     , 

(a)  s  Taunt:  36. 
H  * 
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June  19. 


PHILPOTT  V.  DOBBINSON. 


Avowry  for 
rent  due  from 
Plaintiff  as. 
tenant  of  pre- 
mises to  avow- 
ant, under  a 
demise  before 
then  made,  at 
the  yearly  rent 
of  170/.  ." 

Held,  not 
supported  by 
proof  of  a 
conveyance  to 
avowant,  to 
which  three 
trustees)  the 
lessors,  were 
parties,  but 
which  was 
executed  by 
only  two  of 
them. 


TJEPLEVIN  for  goods.  The  Defendant  made  cog- 
nisance, as  bailiff  of  Wm;Geo:  Tate,  because  the 
Plaintiff,  for  three  quarters  of  a  year  next  before  the 
24th  of  June  1828,  and  from  thence  until  and  at  the 
time  when,  &c,  enjoyed  the  dwelling-house,  in  which, 
&c,  as  tenant  thereof  to  the  said  Wm.  Geo.  Tate*  by 
virtue  of  a  demise  thereof  to  him,  the  Plaintiff,  before 
then  made,  at  the  yearly  rent  of  170/.,  payable  quarterly, 
and  1272.  10s.  was  due  for  three  quarters. 

The  Plaintiff  pleaded  non  tenuit  modo  et  forma1 ,  and 
riens  en  carrier  e* 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  Easter  term,  it'  appeared  that  Wm.  Geo.  Tate 
claimed  the  rent  as  heir  of  Wm.  Tate :  and 

That  the  Plaintiff  had  come  into  possession  under  a 
lease  granted  by  Joseph  Bradney.  Joseph  Bradney  de- 
vised the  property  to  three  trustees  in  trust  to  sell.  After 
Bradney* s  death,  the  three  trustees  were  parties  to  deeds 
of  lease  and  release,  bearing  date  the  80th  and  3 1st  of 
December  1824,  by  which  the  property  was  conveyed  to 
Wm.  Tate ;  but  these  deeds  were  executed  by  two  only 
of  the  three  trustees. 

It  was  objected,  that  this  evidence  did  not  support 
the  cognizance  which  was  for  the  rent  of  the  entire  pro- 
perty, whereas,  under  the  above  conveyance,  Wm.  Tate 
took  only  two-thirds,  of  which  he  was  tenant  in  common 
with  the  trustee  who  had  omitted  to  execute  the  deed. 
A  verdict  having  been  taken  for  the  Defendant,  subject 
to  the  opinion  of  the  Court  on  this  point, 


Wilde 
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WUde  Serjt.  now  moved  for  a  rule  nisi  to  set  it  aside 
on  the  foregoing  objection.  The  Defendant  ought  to 
hare  made  cognizance  for  two-thirds  of  the  rent  only, 
otherwise  the  contract  on  which  the  Plaintiff  holds  is  not  Dobhinson^ 
correctly  described.  Broom  v.  Sayce.  (a)  It  is  a  clear  v 
nde  of  law,  that  tenants  in  common  must  sever  in  avowry, 
unless  the  rent  reserved  be  an  hawk,  an  horse,  or  the  like, 
which  cannot  be  severed,  Lift  s.  31 4.  317.  Harrison  v. 
Bamby(b)9  Pullen  v.  Palmer  (c),  2  Vin.  Abr.  59.  Actions, 
Joinder,  c.  37. 

A  rule  nisi  having  been  granted, 

Taddy  and  Meremether  Serjts.  shewed  cause.  No 
doubt  a  tenant  in  common  must  sever  in  avowry,  and 
the  Defendant  has  severed  by  not  making  cognizance  as 
bailiff  to  the  other  tenant  in  common ;  but  since  the 
statute  11  G.  2.  c.  19.,  it  is  unnecessary  for  a  landlord  to  . 
set  out  his  title  with  precision,  as  he  must  have  done  at 
common  law :  to  remedy  that  inconvenience  the  statute 
was  passed,  and  it  is  sufficient  if  his  avowry  be  general,, 
and  true  to  a  general  intent.  Such  is  the  cognizance 
here ;  for  it  is  true,  generally,  that  the  Plaintiff  held  the 
premises  at  a  rent  of  170/.  a  year,  and  that  he  held  as 
tenant  to  Tate,  although  Tate  might  be  entitled  to  only 
two-thirds  of  the  rent.  It  is  not  necessary  that  an' 
avowry  should  have  a  greater  degree  of  certainty  than  a 
declaration,  and  under  an  avowry  for  a  whole  year's 
rent  a  landlord  may  recover  less,  if  less  be  due.  In 
Clotwortky  v.  Mitchell  (d\  judgment  was  given  for  the 
avowant,  who  had  pleaded  that  the  whole  of  a  rent  had 
descended  to  him,  although,  in  fact,  only  a  part  had  de- 
scended. In  Grills  v.  Manuel  (e)  it  was  holden  that  the 
amount  of  the  avowant's  estate  was  not  material,  pro- 


(a)  4  Taunt.  3*0.  (d)  Winch.  49. 

ih)  sT.R.%46.  (*)  miles,  n%. 

\c)  sSa/A.  307.  * 
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yided  there  were  a  demise  to  justify  the  distress*    Ptdlm 
v.  Palmer  was  decided  previously  to  1 1  G.  2.     In  Forty 
timber  («),  the  avowry  alleged  that  the  plaintiff  had 
bolden  for  two  years,  commencing  with  Christmas .-  it 
turned  out  that  he  had   holden   for  a  different  time, 
ending  at  a  different  period.    But  Lord  ElUnborough 
said,  "  It  is  unnecessary  to  revert  to  cases  before  the 
statute  of  11  G.2*  a  19.  5.22.,  which  meant  to  relieve 
landlords  from  the  difficulties  which  they  before  laboured 
under  in  making  avowries  for  rent,  and  gives  the  avowry 
and  cognizance  in  as  general  terms  as  possible;  and 
there  has  been  no  case  since  that  statute  where,  if  it 
turned  out  that  less  rent  was  due  than  the  defendant  had 
avowed  for,  be  has  not  been  holden  to  be  entitled  to 
recover  for  so  much  rent  as  was  due."     So  in  Hargrove 
v.  Shewin  (5),  an  avowry  was  deemed  sufficient  which 
averred  that  the  plaintiff  held  four  closes,  although  it 
turned  out  in  proof  that  he  held  six.  The  tnodo  et forma, 
therefore,  is  not  a  part  of  the  matter  in  issue  (Hob.  73. ), 
particularly  since  the  statute.     In  Page  v.  Chuck  (c), 
.  where  in  replevin  the  defendant  avowed  for  rent   in 
arrear  for  a   dwelling-house  with   the  appurtenances, 
and  it  appeared  in  evidence  the  plaintiff  merely  occupied 
the  upper  part  of  the  house,  and  that  the  shop  and  yard 
were  in  the  occupations  of  other  tenants,  it  was  held  to 
be  no  variance. 


Wilde*  The  question  on  this  avowry  arises  on  the 
tenancy  of  the  Plaintiff  and  not  on  the  right  of  the  De- 
fendant to  rent :  he  cannot  be  said  to  have  severed  when 
he  has  made  cognisance  for  a  whole  rent  of  1702.,  being1 
entitled  to  no  more  than  two-thirds;  and  though  he 
may  avow  generally  under  the  statute,  he  most  avow 
truly,  otherwise  the  judgment  would  be  no  bar  to  another 


{a)  6  Bait,  434-         {*)  6  B.  &  C.  34. 


(c)  10  B.  Moore,  a64- 
action. 
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action.  Clotworthy  v.  Michel,  and  Hargrove  v.  Shewin> 
turned  altogether  upon  the  issues  raised,  and  not  on  the 
sufficiency  of  the  avowry.  In  Forty  v.  Imber,  the 
question  was  not  as  to  the  avowant's  title,  but  merely  as 
to  the  quantum  due  of  rent  undisputedly  vested  in  him ; 
and  a  landlord  may  always,  under  an  avowry  for  a 
certain  sum,  prove  a  less  sum  to  be  due.  In  Page  v. 
Ckmck,  the  plaintiff  had  merely  underlet  part. 


1829. 


Tindai*  C.  J.  We  think  that,  in  this  case,  a  verdict 
must  be  entered  for  the  Plaintiff.  The  issue  which  the 
Defendant  has  failed  to  establish,  is  in  the  first  plea  in 
bar,  where  the  Plaintiff  avers  that  he  did  not  hold 
the  premises  in  manner  and  form  as  the  Defendant  has 
alleged;  and  though  the  words  modo  et  Jbrmd  do  not 
embrace  every  part  of  the  Defendant's  allegation,  yet 
they  have  always  been  held  to  embrace  the  contract 
between  the  parties.  If  authority  were  requisite,  Broom 
v.  Sayce  is  a  distinct  authority  to  that  point;  and  the 
question  is,  whether  there  is  not  here  a  distinct  alle- 
gation, that  the  Plaintiff's  holding  was  at  170L  a  year 
for  the  Defendant's  interest  in  the  premises.  The  statute 
11  G.S.  was  never  meant  to  relieve  the  avowant  from 
stating  truly,  though  generally,  the  contract  between  the 
parties.  If  this  case  bad  occulted  before  the  statute, 
the  Defendant  must- have  shewn  the  devise  of  the  pro* 
perty  by  Bradney  to  the  three  trustees ;  the  conveyance  to 
him  by  two  of  them ;  and  the  distress  for  tworthwrds  of 
the  rent.  Since  the  statute  a  shorter  mode  of  avowing 
is  permitted ;  but  the  allegations  essential  to  the  contract 
most  still  correspond  with  the  fact.  The  Defendant  states 
that  the  Plaintiff  holds  the  premises  as  tenant  to  Tate 
at  1702.  a  year :  that  allegation  he  has  failed  to  prove.  If 
a  second  distress  were  made  for  the  whole  rent  by  the 
other  trustee,  how  could  the  judgment  in  the  present 
case  be  pleaded  in  bar,  when  the  record  nowhere  dis- 
closes 
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closes  .what  the  precise  interest  of  the  Defendant  is,  and 
what  the  extent  of  his  contract  with  the  Plaintiff? 

There  is  a  variance  between  the  contract  alleged  and 
the  contract  proved,  and  the  verdict  must  therefore  be 
entered  for  the  Plaintiff. 


Park  J.  I  am  of  the  same  opinion.  Since  the  statute 
11  G.  2.  the  landlord  may  avow  generally ;  but  what  be 
does  allege  he  must  allegfe  truly.  Page  v.  Chuck  has  no 
analogy  with  the  present  case. 

Bubrough  J.  Although  the  landlord  may  avow 
generally  since  the  statute,  he  must  prove  his  title  to  the 
rent  as  he  alleges  it. 

Here  he  has  alleged  a  title  to  the  whole  of  the  rent 
payable  by  the  Plaintiff,  whereas  he  could  only  support 
his  claim  to  two-thirds.  The  cognizance,  therefore,  is 
not  supported  by  the  proof,  and  none  of  the  cases  cited 
for  the  defendant  have  any  bearing  on  the  subject. 

Gaselee  J.  The  only  difficulty  I  felt  was  -occasioned 
by  the  case  from  Winch :  but  that  turns  on  the  form  of 
the  issue,  which  was,  whether  a  devise  was  properly 
pleaded. 

Here  there  is  an  allegation  that  the  Plaintiff  held  at 
a  rent  of  170/.,  which  means,  payable  to  the  party  dis- 
training ;  if  not,  an  avowry  is  of  no  use.  But  the  Plain- 
tiff did  not  hold  as  tenant  of  the  whole  to  the  Defendant 
at  a  rent  of  170/.,  but  as  tenant  of  his  two-thirds  at  a 
rent  of  170/.  for  the  whole. 

Rule  absolute. 
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William  Day  v.  Stuart.  jufy  i. 

ASSUMPSIT  by  the  holder  against  the  Defendant,  a  bill  void 
as  the  drawer  and  indorser  of  a  bill  of  exchange  under  l*? 

At  the  trial  before  Tindal  C.  J.,  London  sittings  in  in  the  hands 
this  term,  the  Plaintiff  having  called  a  witness  to  prove  j~*  *>n*mfi*e 
that  the  bill  was  indorsed  to  him  for  value,  the  defence  notice. 
set  up  was,  that  this  bill  had  been  given  by  the  acceptor 
to  the  drawer  for  the   amount  of  differences  in  time 
bargains  in  the  public  funds,  contrary  to  the  form  of 
the  stock-jobbing  acts ;  and'  that  the  Plaintiff,  through 
his  uncle  James  Day,  from  whom  he  had  taken  the  bill, 
was  privy  to  this  illegality.     Of  this,  however,  there  was 
no  clear  evidence.    An  entry  for  the  amount  of  the  bill 
in  the  acceptor's  book  was  read  in  evidence,  and  was  as 
follows:  — »  " To  differences  in  consols  311/.  17s.  6d." 

And  a  witness  was  called,  who  said,  differences  might    . 
mean  differences  in  point  of  time. 

The  Chief  Justice  told  the  jury  that  differences  might 
have  a  legal  meaning,  and  that  they  were  to  determine 
whether  the  parties  meant  differences  in  point  of  time, 
or  differences  between  stock  bought  and  stock  sold. 

The  jury  having  found  for  the  Plaintiff,  Taddy  Serjt. 
moved  to  set  aside  the  verdict,  on  the  ground  that  the 
entry  in  the  acceptor's  book  was  sufficient  to  shew  that 
the  bill  was  given  for  time  differences;  and  if  so,  was 
absolutely  void.  \Tindal  C.  J.  Supposing  the  fact  to 
have  been  so,  it  was  not  shewn  that  the  holder  had  any 
notice  of  it ;  and  Edwards  v.  Dick  (a)  has  decided  that  a 
bill,  void  to  all  intents  and  purposes,  may  be  available  in 
the  hands  of  an  indorsee  without  notice.] 

(a)  4B.&A.2i%: 

That 
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That  was  a  case  on  the  gaming  laws.  But  in  Steers 
v.  Lashley  (a),  stock-jobbing  was  decided  to  be  a  good 
defence  even  against  a  bona  fide  holder. 

Tindal  C.  J.  I  am  not  aware  that,  if  the  cause  were 
heard  again,  a  different  direction  could  be  given  to  the 
jury ;  and  if  the  case  of  Edwards  v.  Dick  had  occurred 
to  me  at  the  trial,  1  must  have  charged  them  more  un- 
favourably for  the  Defendant  than  I  did*  The  De- 
fendant had  the  benefit  of  the  witness  who  stated  that 
differences  might  mean  differences  in  time;  his  credit 
went  to  the  jury ;  but  I  am  not  prepared  to  go  so  far  as 
to  say  that  differences  must  necessarily  mean  illegal 
differences.  I  think  a  new  trial  ought  not  to  be 
granted. 

The  rest  of  the  Court  concurring,  the  rule  was 

Refused. 

(*}  6T.R.61. 
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Adams  and  Others  v.  Bateson. 


It  ii  a  fatal 
variance  to 
describe  a 
bond,  condi- 
tioned for 
payment  by 
A.%  jB.»  and 
C>  as  a  bond 
conditioned 


H^HE  Plaintiff  declared  against  Bateson  alone,  on  a 
bond  in  the  penal  sum  of  2000/.,  subject  to  a  con- 
dition, that  if  Bateson,  Reay,  and  Robinson,  any  or  either 
of  them,  should  pay  Plaintiff  1000/.  in  manner  and  at 
the  times  therein  mentioned,  the  bond  should  be  void. 
Breach,  that  on  a  certain  day  700/.,  parcel  of  the  1000/., 
with  interest,  was  due  and  payable  from  the  Defendant 

by  .//.,£.,  and  an^  Beay  and  Robinson,  and  had  not  been  paid.     Per 

D.,  although    quod  actio  accrevit. 

•everaTas  well      ^'ea'  non  est  facium'     At  the  trial,  London  sittings 
as  joint,  and     after  Michaelmas  term  1828,  by  a  special  verdict  it  was 

the  action  be    founj  that  the  bond  was  a  joint  and  several  bond,  ex- 
brought 

against  A.  severally,  and  he,  with  full  knowledge  of  the  alteration,  have  paid  a  part 
by  instalment. 

ecuted 
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edited  by  Bateson,  Reay,  and  one  Hall.  That  the  said 
bond,  and  the  said  condition,  after  the  making,  sealing, 
and  delivery  thereof  by  the  said  Defendant,  wer£,  by  the 
direction  of  one  MacheU,  (the  borrower  of  the  said  sum 
of  1000/.  in  the  said  condition  mentioned,  and  for  the 
payment  whereof  the  said  bond  was  made  and  executed,) 
altered  and  varied  in  this,  that  the  words  following,  to 
wit,  John  Hall  of  Lancaster,  spirit  merchant,  were 
erased  out  of  the  said  bond,  and  the  words  following, 
to  wit,  Thomas  Robinson  of  Liverpool,  ship-broker  and 
merchant,  were  substituted  in  lieu  thereof;  and  also 
that  the  words  following,  to  wit,  John  Hall,  were 
erased  out  of  the  condition  of  the  said  bond  and  the 
words  following,  to  wit,  Thomas  Robinson,  were  sub- 
stituted in  lieu  thereof;  to  which  said  alterations  the 
said  Plaintiffs  assented,  previously  to  the  said  alterations 
or  any  of  them  being  made :  and  that  the  said  bond, 
subject  to  the  said  condition  so  altered  as  aforesaid, 
was  thereupon  signed,  sealed,  and  delivered,  by  the 
said  Thomas  Robinson,  who  was  another  and  a  different 
person  from  the  said  John  Hall. 

That  tbe  aforesaid  substitution  of  the  name  of  the 
said  Thomas  Robinson  for  that  of  the  said  John  Hatt) 
in  the  said  bond  and  the  condition  thereof,  was  made 
without  the  assent,  knowledge,  permission,  or  authority 
of  the  said  Defendant,  and  that  he  the  said  Defendant 
had  never  re-executed  the  said  bond. 

That  the  said  Defendant,  since  the  making  of  the 
said  alteration  in  the  said  bond  and  condition,  and 
with  full  knowledge  thereof,  had  assented  thereto,  by 
acknowledging  his  liability  to  pay  the  said  sum  of 
10002.,  with  the  said  interest,  in  the  said  condition 
mentioned,  and  by  the  payment  of  certain  of  the  in* 
stalments.  And  if  upon  the  whole  matter  the  Court 
should  esteem  it  the  bond  of  the  Defendant,  they  found 
for  the  Plaintiff;  if  the  Court  should  deem  it  otherwise, 
they  found  for  the  Defendant. 

The 


BATESOtf. 


112 


CASES  in  TRINITY  TERM 


1829. 


The  case  was  argued  in  Easter  term,  by  Toddy  Serjt. 
for  the  Plaintiffs,  and  Stephen  Serjt  for  the 'Defendant* 

On  the  part  of  the  Plaintiffs  it  was  contended,  that  as 
the  Defendant  was  severally  liable,  and  declared  against 
as  such,  the  bond,  as  to  this  action,  must  be  considered 
as  his  bond  alone.     If  it  were  his  bond  alone,  he  could 
take   no   notice  of   any   proceeding  affecting  another 
several  obligor.     As  far  as  regarded   the  Defendant, 
therefore,  the  bond  was  not  avoided  by  any  alteration 
which  merely  substituted  one  several  obligor  for  an- 
other.    The  Defendant's  liability  remained  unchanged, 
and  that  was  the  principal  test  as  to  the  materiality  of 
alterations  in  deeds:  if  the  Defendant's  liability  were 
unchanged,   the  alteration,  especially  as  .having   been 
made  by  a  stranger,  was  immaterial,  and  the  variance 
between  the  bond  set  out  and  that  given  in  evidence 
was  equally  immaterial.     That  was  the  effect  of  all  the 
authorities  which  had  recently  been  reviewed  and  col- 
lected in   Hudson  v.  Revett.  (a)      But,  at  all  events, 
the    Defendant   had    recognized    the    alteration,    and 
adopted  the  bond  in  its  altered  state  by  subsequent 
assent.     The  payment  by  instalments  was  proof  that  he 
had  taken  the  benefit  of  the  instrument,  and  if  so,  must 
incur  the  onus. 


For  the  Defendant,  it  was  argued,  that  no  assent  ex- 
cept by  deed  could  restore  the  validity  of  a  deed 
avoided  by  alteration;  that  the  materiality  did  not 
depend  on  the  consequences,  but  on  the  kind  of  alter- 
ation ;  that  this  was  an  alteration  of  the  condition,  which 
was  in  fact  an  alteration  of  the  contract;  and  the  De- 
fendant might  have  seen  reasons  for  consenting  to  be 
bound  jointly  and  severally  with  Reay  and  Robinson, 
and  for  refusing  to  be  so  bound  with  Reay  and  Hall. 

(a)  5  Bingb.  368.  Having  argument  if  much  abridged,  at 
been  to  recently  referred  to,  they  the  judgment  of  the  Court  turned 
are  not  repeated  here  j  and  the    exclusively  on  the  variance. 

The 


in  theTbnto  Year  of  GEO.  IV.  IIS 


Adams 
v. 


The  materiality,  therefore,  of  the  variance  upon  non  1829. 
est  factum  was  manifest :  the  Defendant  had  executed  a 
bond  conditioned  for  payment  by  himself,  Reay,  and 
Robinson,  and  had  not  executed  a  bond  conditioned  for  Batbbon. 
payment  by  himself,  Rem/,  and  Hall.  But  whether  the 
alteration  were  material  or  not,  it  avoided  the  bond, 
because  it  was  made  with  the  privity  of  the  obligee,  and 
without  the  privity  of  the  obligor.  Pigofs  case  (a) ;  Bay- 
less  v.  Dmehj.  (b) 

In  reply  it  was  argued,  that  there  was  no  necessity  for 
setting  out  the  condition  of  the  bond  in  the  declaration, 
and  that  as  the  Defendant's  obligation  was  several,  the 
effect  of  the  condition,  as  far  as  regarded  this  action,  was, 
several  payment  by  him. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  this  day  delivered  by 
Park  X,  who,  after  reading  the  pleadings  and  special 
verdict,  proceeded, 

Two  points  have  been  made  on  the  part  of  the  De- 
fendant: first,  that  the  bond  is  avoided  by  the  alter- 
ation which  has  been  made ;  and,  secondly,  that  there  is  a 
material  variance  between  the  condition  set  out  and 
that  which  appears  on  the  bond  given  in  evidence.  Our 
opinion  on  the  second  point  renders  it  unnecessary  to 
decide  the  first.  The  bond  produced,  so  far  from  being 
a  bond  conditioned  for  payment  by  the  three  persons 
named  in  the  declaration,  is  a  bond  for  payment  by  three 
persons,  one  of  whom  is  not  named  in  the  declaration.  k 
We  confine  our  decision  to  this  point     There  must  be 

Judgment  for  the  Defendant.   ' 

Best  C.J.  was  not  present  at  the  argument. 

(4)  II  Rep.  %^.  .  (*)  3M.&S.  477* 
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J*b  3-  Simon ds  and  Loder  v.  Hodgson. 


The  matter  of  rPHE  first  count  of  the  declaration  was  as  follows:  — 
hinCelf  and  Whereas  heretofore,  to  wit,  on  the  29th  March,  in: 

the  brig  for  the  year  of  our  Lord  1823,  in  parts  beyond  the  seas,  to. 
the  repayment  ^^  at  Copenhagen,  in  the  kingdom  of  Denmark,  to  wit, 
rowed  to  re-  at  London,  one  William  Adams,  then  and  there  beipg 
pair  her  in  a  commander  of  a  certain  schooner  brig  called  the  Clan 
with \%  per  r*»**i  of  Bristol  in.  Great  Britain,  according  to  the 
cent,  bottomry  custom  of  merchants,  made  his  certain  writing  obliga- 
p5em"J,",  tory,  or  bottomry  bond,  sealed  with  the  seal  of  the  .said  } 
after  hit  arri-     William  Adams ;  which  said  writing  obligatory  the  said 

^J?  L******  Plaintiffs  now  bring  here  into  Court,  the  date  whereof 

The  lender    .      ,  *  . .  ,    , 

effected  an  in-  ls  the  sa^e  da7  and  JW.  aforesaid,  and  the  tenor  as 
•orance  on  the  follows ;  — 

the  polW  de-  "  '»  ^ie  underwritten  William  Adams,  commander  of 
•cribed  his  in-  the  schooner  brig  Clarence,  of  Bristol  in  Great  Britain, 
terest  to  be  on  lying  in  the.  harbour  of  Copenhagen,,  having  on  my  pas?. 

bottomry  s 

Held,  that     sage  fr0ID  &*  Petersbwrgh  to  London  had  the  misfortune 
this  was  not      to  run  the  said  schooner  brig  on  shore  upon  Fosterbome 
that^ZnuV    -&*&  Coast  Sweden,   where .  she  received  considerable 
description       damage,  and  being  unable  to  proceed  in  that  state  on. 
was  fatal.         her  voyage,  was  compelled  to  put  into  this  port  to  dis- 
charge and  repair  the  damage;  to  pay  the  charges 
and  expences  attending  the  said  repairs,,  unloading  and . 
reloading,  and  putting  the  said  ship  in  a  State  to,  proceed 
on  her  voyage,  being  loaded  with  a  cargo  of  tallow,  &cu 
I  have  borrowed  and  received  from  Messrs.  Bel/our, 
Ellah,   and   Rainalls,   and   Co.,  of  Elsineur,  the  sum 
of  1077/.  175.  9 d.  sterling,  to  pay  for  the  .abover-men? 
tioned  repairs,  together  with  labourage,  commissions, 
and  other  adherent  expences  proceeding  from  the  said 

mis- 
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misfortune)  without  which  having  been  paid  and  done  1829. 
the  said  schooner  brig  could  not  proceed  on  her  de- 
stined voyage  to  London ;  and  having  received  in  hand 
the  above-mentioned  sum  of  1077/.  17s.  9d.  sterling,  Hodgson. 
I  bind  myself,  my  heirs,  administrators,  and  assigns, 
particularly  the  above-mentioned  schooner  brig  Clarencex 
together  with  all  the  apparel,  tackle,  boats,  and  stores 
of  every  kind  belonging  to  the  said  schooner  brig, 
as  well  as  her  present  freight  and  cargo,  consisting 
of  tallow,  lathwood,  &c.  thankfully  to  consent  and  pay 
to  the  said  Messrs.  Bel/our,  Ellah,  RainaUs,  and  Co. 
aforesaid,  or  their  attornies  or  assigns,  the  above 
mentioned  sum  of  1077/.  17*.  9d.  sterling,  with  12  per 
cent,  bottomry  premium,  all  postages  and  reasonable 
charges  attending  recovering  the  same:  and  putting 
aside  all  and  every  detention  of  law,  arbitration,  or 
reference,  I  do  further  hereby  bind  myself,  said 
schooner  brig  Clarence,  her  freight  arid  cargo  of  every 
kind,  to  the  full  and  complete  payment  of  said  sum,  with 
all  charges  thereon,  in  eight  days  after  my  arrival  at  the 
aforementioned  port  of  London  :  and  I  do  hereby  make 
liable  the  said  vessel,  her  freight  and  cargo,  whether  she 
do  or  do  not  arrive  at  the  above-mentioned  port  of 
London,  in  preference  to  all  other  debts  and  claims; 
declaring  hereby  that  the  said  vessel  is  at  present  free 
from  all  incumbrances  whatsoever,  and  that  this  pledge 
or  bottomry  has  now  and  must  have  preference  to  all 
other  claims  and  charges  in  any  shape  or  manner,  until 
such  sum  of  1077/.  17s.  9d.  sterling,  with  12  per  cent. 
bottomry  premium,  making  together  1207/.  4&  Sd.  sterl- 
ing, with  lawful  interest,  and  all  charges  are  duly  paid 
in  money  of  Great  Britain,  or  until  the  said  Messrs. 
Beffowr,  Ellah,  Rflinalls,  and  Co.  of  Elsineur,  or  their 
assigns,  have  declared  themselves  in  writing  fully  satis- 
fied with  security  given  for  such  payment,"  as  by  the 
said  writing  obligatory,  reference  being  thereunto  had, 
fully  appears : 

I  2  And 
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And  whereas  the  said  Messrs.  Bdfour,  Ellah,  Rainalls, 
and  Co.,  in  the  said  writing  obligatory  mentioned,  did  at 
the  time  of  the  making  of  the  said  writing  obligatory,  to 
wit,  on,  &c.  at,  &c.  as  the  agents  of  and  on  account  and 
behalf  and  at  request  of  the  said  Plaintiffs,  lend  and 
advance  to  the  said  William  Adams  the  said  sum  of 
1077/.  17s.  9d.  of  the  monies  of  them  the  said  Plaintiffs, 
on  bottomry,  in  manner  and  for  the  purposes  and  on  the 
conditions  in  the  said  writing  obligatory  specified  :  and 
whereas  the  said  writing  obligatory  was  made  and  exe- 
cuted to  the  said  Messrs.  Bclfour,  Ellah,  RainaUs,  and 
Co.  as  such  agents  of  the  said  Plaintiffs,  and  on  their 
behalf  and  for  their  use  and  benefit,  whereof  the  said 
William  Adams  then  and  there  had  notice : 

And  whereas,  after  the  making  of  the  said  writing  obli- 
gatory, and  after  the  lending  and  advancing  of  the  said 
sum  of  1077/.  17s.  9d.,  to  wit,  on,  &c.  at,  &c.  the  said 
William  May  Simonds  on  behalf  of  himself  and  the  said 
Giles  Loder,  according  to  the  usage  and  custom  of  mer- 
chants, caused  to  be  made  a  certain  writing  or  policy  of 
assurance,  containing  therein  that  the  said  William  May 
Simonds,  by  the  name  and  addition  of  W.  M.  Simotids, 
Esq.,  as  well  in  his  own  name  as  for  and  in  the  name 
and  names  of  all  and  every  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain  in  part  or  in 
all,  did  make  assurance  and  cause  himself  and  them  and 
every  of  them  to  be  insured,  lost  or  not  lost  at  and  from 
Elsineur  to  London,  upon  any  kind  of  goods  and  mer- 
chandizes, and  also  upon  the  body,  tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture 
of  and  in  the  good  ship  or  vessel  called  the  Clarence, 
&c.  (in  the  usual  form,)  continuing  the  adventure  until 
the  said  ship,  &c.  with  all  her  ordnance,  tackle,  apparel, 
&c.  and  goods  and  merchandizes  whatsoever  should  be 
arrived  at  London,  and  until  she  had  moored  at  anchor 
twenty-four  hours  in  good  safety,  &c. ;  and  that  the  said 
ship,  Sp,  goods  and  merchandizes,  Stcfor  so  mudk  as  con-  _ 
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earned  the  assured,  by  agreement  between  the  assured  and 
assurers  in  that  policy,  were  and  should  be  valued  at  I. 
on  bottomry,  free  from  average,  and  without  benefit  of 
salvage ,-  as  by  the  said  writing  or  policy  of  assurance, 
reference  being  thereunto  had,  will  more  fully  appear ; 
of  all  which  said  premises  the  said  Defendant  after- 
wards, to  wit,  on,  &c.  at,  &c.  had  notice : 

And  thereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  in 
consideration  that  the  Plaintiffs,  at  the  special  instance 
and  request  of  the  Defendant,  had  then  and  there  paid 
to  him   a  large   sum   of  money,  to   wit,   the   sum  of 
l£  I  Is.  6d.,  as  a  premium  and  reward  for  the  assurance 
of  200/.  of  and  upon  the  premises  in  the  said  writing  or 
policy  of  assurance  mentioned,  and  had  then  and  there 
undertaken,  and  to  the  Defendant  faithfully  promised  to 
perform  aud  fulfil  all  things  in  the  said  writing  or  policy 
of  assurance  contained,  on  the  part  and  behalf  of  the  as- 
sured, to  be  done,  performed,  and  fulfilled,  the  Defendant 
undertook,  and  to  the  Plaintiffs  then  and  there  faithfully 
promised  that  the  Defendant  would  become  and  be  an 
assurer  to  the  Plaintiffs  for  the  sum  of  200/.,  of  and  upon 
the  premises  in  the  said  writing  or  policy  of  assurance 
mentioned,   and  would  perform  all  things  in  the  said 
writing  or  policy  of  insurance  contained  on  his  part  and 
behalf,  as  such  assurer  of  the  said  sum  of  200/.,  to  be 
performed  and  fulfilled;  and  the  Defendant  then  and 
there  became  an  assurer  to  the  Plaintiffs,  and  then  and 
there  duly  subscribed  the  said  writing  or  policy  of  assur- 
ance as  such  assurer  as  aforesaid,  to  wit,  at,  &c. 

And  the  Plaintiffs  further  say,  that  the  ship  or  vessel 
in  the  said  policy  mentioned  is  the  same  ship  or  vessel  in 
the  said  writing  obligatory  mentioned,  and  that  the  sum 
of  200/.  insured  by  the  said  policy  was  by  way  of 
insurance  of  part  of  the  said  sum  of  1207/.  4s.  8d.  in 
the  said  writing  obligatory  mentioned;  and  that  the 
said  bottomry  in  the  said  policy  mentioned  is  the  same 
bottomry  in  said  writing  obligatory  mentioned ;  and  that 
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heretofore,  to  wit,  on,  &c.  the  said  ship  or  vessel  with 
her  said  cargo  in  the  said  writing  obligatory  men- 
tioned, in  the  prosecution  of  her  said  voyage  from 
St.  Petersburgh  to  London,  in  the  writing  obligatory 
mentioned,  departed  and  set  sail  from  Copenhagen  afore- 
said, and  in  the  course  of  that,  voyage  arrived  at  £/- 
sinew  in  the  said  policy  mentioned;  and  on,  &c.  the 
said  ship  and  cargo  were  in  good  safety,  to  wit,  at 
Elsineur  therein  mentioned;  and  that  the  Plaintiffs  at 
the  time  of  making  the  said  insurance,  and  continually 
afterwards,  until  and  at  the  time  of  the  loss  hereinafter 
mentioned,  were  interested  in  the  said  bottomry  in  the 
said  insurance  to  a  large  value  and  amount,  to  wit,  to 
the  value  and  amount  of  all  the  monies  by  them  ever 
insured  or  caused  to  be  insured  thereon;  and  that  the  said  • 
policy  was  made  on  the  said  bottomry  to  and  for  the 
use  and  benefit  and  on  the  account  of  the  said  Plain- 
tiffs, to  wit,  at,  &c. 

And  the  Plaintiffs  further  say,  that  afterwards,  to  wit, 
on,  &c.  the  said  ship  with  the  said  cargo  on  board 
thereof,  in  prosecution  of  her  said  voyage  from  St. 
Petersburgh,  departed  and  set  sail  from  Elsineur  afore- 
said on  her  said  intended  voyage  in  the  said  policy 
mentioned ;  and  afterwards,  and  whilst  she  was  proceed- 
ing on  the  said  voyage,  and  before  she  arrived  at  Lon- 
don aforesaid,  to  wit,  on,  &c.  was  by  and  through  the 
force  of  stormy  and  tempestuous  weather,  and  by  the 
perils  and  dangers  of  the  seas,  wrecked,  stranded, 
driven  on  shore,  and  wholly  lost,  and  never  did  pro- 
ceed on  the  same  or  any  other  voyage,  and  never  did 
arrive  at  London  aforesaid ;  and  the  said  cargo  thereby 
became  and  was  spoiled,  damaged,  destroyed,  and 
wholly  lost;  and  the  said  freight,  also  in  the  said  writing 
obligatory  mentioned,  became  and  was  by  reason  of  the 
premises  wholly  lost,  to  wit,  at,  &c.  whereof  the  said 
Defendant  afterwards,  to  wit,  on,  &c.  there  had  notice. 
By  reason  whereof  the  said  Defendant  then  and  there 
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became  and  was  liable  to  pay,  and  ought  to  have  paid 
the  said  sum  of  200/.  so  by  him  insured  as  aforesaid,  ac- 
cording to  the  meaning  and  effect  of  the  said  writing  or 
'policy  of  insurance,  ated  of  his  said  promise  and  tinder- 
taking  so  by  him  made  as  aforesaid,  to  wit,  at,  &c. 
Demurrer  and  joinder. 


182f9. 


'FHKde  Seijt  in  support1  of  the  demurrer.  The  bond 
set  out  is  not  a  bottomry  bond ;  the  declaration,  there- 
fore, is  ill' in  two  respects:  first,  because  it  misdescfibes 
the  bond;  and,  secondly,  because  it  discloses  no  in- 
surable interest,  unless  the  bond  be  a  bottomry  bond. 
A  bottomry  contract  exists  only  where  money  letlt  is 
hazarded  on  the  bottom  of  a  ship,  and  is  payable  only 
on  her  arrival  at  the  end  of  her  voyage. 

In  the  present  contract,  the  master  having  bound 
himself  personally,  the  payment  of  the  sum  borrowed 
never  depended  on  the  arrival  of  the  ship.  The  lender 
might  have  demanded  it,  according  to  the  bond, 
although  the  ship  never  left  Elsineur.  The  contract  is 
without  benefit  of  salvage  and  free  from  average,  and  the 
Plaintiff's  money  never  was  in  risk. 

Stephen  Serjt  contrd.  There  must,  no  doubt,  be  some 
-risk  where  money  is  lent  on  bottomry ;  according  to  the 
definition  given  by  Blackstone,  "  Bottomry  is  in  the 
nature  of  fc  mortgage  of  a  ship;  when  the  owner  takes 
tip  money  to  enable  him  to  carry  on  his  voyage,  and 
pledges  the  keel  or  bottom  of  the  ship  (pars  pro  fotb) 
as  a  ttoctfrity  for  repayment:  in  which  c&se  it  is  under- 
stood that  if  tile  ship  be  lost,  the  lender  loses  his  whole 
money ;  but  if  it  rettffns  in  safety,  then  he  shall  receive 
back  his  principal)  and  also  the  premium  or  interest 
agreed  upon,  however  it  may  exceed  the  legal  rate  of  in- 
terest;99 but  the  risk  may  be  more  or  less;  and  this  case 
falls  within  the  statutory  definition  in  the  preamble  of 
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6  G.  1.  c.  18.  Bottomry  bonds  vary  in  form;  and  in  Ap- 
pendix, No.  2.  of  Abbott  on  Shipping)  is  a  form  which 
comes  near  the  present.  Policies  on  bottomry,  containing 
the  condition  "  without  benefit  of  salvage,  and  free  from 
average,"  are  effected  in  Denmark  and  Spain ;  Busk  v. 
Fearon(a)f  Walpole  v.  Ewer  (ft);  and  by  19  G.  2.  c  37.  in 
respondentia  on  East  India  voyages.  But  the  effect  of 
the  instrument  here  is,  that  the  money  shall  only  be  paid 
on  the  arrival  of  the  ship.  "  After  my  arrival,"  means 
after  my  arrival  as  master  of  the  ship.  Even  the  master's 
personal  arrival  is  a  matter  of  contingency,  and  places 
the  money  at  hazard.  That  contingency  is  sufficient  to 
render  this  a  contract  of  bottomry ;  and  if  there  were 
any  doubt,  the  employment  of  the  word  bottomry  in  the 
bond  ought  to  be  conclusive. 


Wilde.  The  form  in  the  Appendix  to  Abbott  on 
Shipping  is  the  form  of  an  East  India  bond ;  and  the 
.statutory  regulations  of  East  India  voyages  do  not  apply 
to  ordinary  bottomry.  Risk  on  the  ship's  bottom  is  of 
the  essence  of  the  contract.  Here,  if  the  master  ar- 
rived, the  money  might  be  recovered  although  the  ship 
were  lost 


Tindal  C.  J.  Our  judgment  must  be  for  the  De- 
fendant When  the  underwriter  entered  into  a  contract 
.in  which  the  interest  of  the  assured  was  described  to  be 
an  interest  on  bottomry,  he  expected,  no  doubt,  that  it 
would  be  what  is  ordinarily  termed  bottomry  interest; 
but  such  a  description  of  the  bond  and  of  the  Plaintiff's 
interest  is  manifestly  false,  since  the  Plaintiff's  claim 
under  it  does  not  depend  on  the  risk  of  the  voyage,  but, 
according  to  the  terms  employed,  may  be  made  whether 
the  ship  do  or  do  not  arrive. 


(a)  4  East,  3%$. 


(£)  Pari  on  bu.  4*3.  4th  edit. 

Park 
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Park  J.  In  Glacer  v.  Black  (a)  it  was  decided,  that 
when  the  interest  of  the  assured  is  in  bottomry  or  respon- 
dentia, it  must  be  mentioned  in  the  policy ;  but  the  in- 
terest here  is  of  a  nature  totally  different  from  bottomry 
or  respondentia.  Lord  Kenyan  was  new  in  his  office 
when  Walpcle  v.  Ewer  was  decided,  and  the  decision  did 
not  give  satisfaction.  Mr.  Justice  Butter  in  Newman  v. 
Cazalet  (A)  differed,  but  put  the  decision  on  the  ground 
of  usage  in  the  particular  case ;  and  Lord  Ellenborough 
in  Power  v.  Whitmore  (c)  decided  contrary  to  Walpole 
v.  Jswer* 
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Burrough  J.  and  Gaselee  J.  concurred  in  giving 

Judgment  for  the  Defendant. 

(a)  3  Burr.  1394.         (A)  Park  on  Int.  444.        (0  4  M.  £rf  6*.  141* 


Curling  v.  Shuttleworth. 


JuIj3. 


rrHIS   was  an  action  on  the  case,  brought  by  the  By  *  decd  °f  • 
Plaintiff  to  recover  from  the   Defendant  the  sum        ^  assigned 
of  322/.,  and  interest  thereon,  at  5  per  cent*,  from  the  5th  to  mortgagee 

October  1828.  a  policy  of  in- 

•arance ;  in  a 
The  declaration  contained  the  usual  money  counts,  deed  of  2813, 

a  count  for  interest,  and  on  an  account  stated.     The  between  the 
cause  was  tried  at  the  first  London  sittings  in  Easter  upon afurther 

term  last,  when  a  verdict  was,  by  consent,  taken  for  the  advance*  there 

was  a  power 
to  eell  the  policy  if  the  mortgage  money  were  not  paid  on  a  given  day ;  bat  upon  a 
farther   advance  in   282a,  with  conversion  of  unpaid  interest  into  principal  by  a 
third  deed,  the  power  was  omitted : 

The  mortgagee  having  afterwards  advertised  the  policy  for  sale  under  a  power) 
and  the  mortgagor  having  refused  to  concur  in  the  conveyance, 

Held,  that  a  purchaser  was  entitled  to  recover  back  the  deposit  money  paid  on 
the  sale. 

Plaintiff, 
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Plaintiff,  damages  500/.,  subject  to  the  opinion  6f  the 
Court  on  the  following  case :  — 

The  Defendant,  who  was  an  auctioneer,  offered  for 
•  sale  by  auction  two  policies  of  assurance,  in  the  So- 
ciety for  Equitable  Assurances,  according  to  certain 
.particulars  and  conditions  of  sale.  The  particulars 
stated  that  audi  policies  would  be  sold  by  order  of  the 
executors  of  the  mortgagee,  John  Ckatfield,  Esq*,  de- 
ceased, and  under  a  power  of  sale. 

The  Plaintiff  attended  the  sale,  and  was  declared  the 
purchaser  of  the  second  lot  mentioned  in  the  particulars 
of  sale,  for  the  sum  of  1610/.  The  lot  was  described  as 
a  Policy  of  Assurance,  No.  241 43,  for  the  sum  of  2000/., 
effected  with  the  Equitable  Society,  Blackfiiars,  June 
18th,  J  808,  by  a  gentleman  now  in  the  61st  year  of  his 
age  or  thereabouts, ,  with  the  accumulations  thereon, 
amounting  to  1100/.  or  thereabout^,  making  in  the 
whole  3100/.  or  thereabouts,  annual  premium  69/.  165. 
The  fourth  condition  of  sale  provided  that  the  pur- 
chasers should,  at  their  own  expense,  have  proper  as- 
signments from  the  vendors,  on  payment  of  the  residue 
of  the  purchase-money.  The  Plaintiff  paid  the  sum  of 
322/.  as  a  deposit. 

The  Plaintiff  also  signed  the  following  agreement,  en- 
dorsed on  a  particular  of  sale. 

"  I  hereby  agree  to  purchase  Lot  2.  described  in  this 
particular  agreeably  to  the  annexed  conditions,  and  to 
give  for  the  same  the  sum  of  one  thousand  six  hundred 
vand  ten  pounds." 

On  the  21st  of  October  1828,  an  abstract  of  the  title  of 
the  vendors  to  the  policy  was  delivered  by  their  solicitors 
to  the  solicitors  of  the  Plaintiff  which  set  out  the  follow- 
ing documents ;  (viz.) 

A  policy  of  insurance  in  the  usual  form,  dated  the 
.  l&tfc  June  1606,  numbered  24, 1 43,  and  under  the  hands 

and 
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and  seals  of  two  of  the  trustees  of  the  Society  for  Equi- 
table Assurances  on  lives  and  survivorships,  on  the  life 
of  Charles  Bankhead,  of  Lower  Grosoenor  Street,  in  the 
county  of  Middlesex,  Doctor  of  Medicine :  — 

An  indenture,  of  the  1st  of  February  1812,  and  made 
between  the  said  Charles  Bankhead  of  the  one  part,  and 
John  Chatfield,  Esq ,  of  the  other  part;  whereby,  in  con- 
sideration of  845/.,  therein  mentioned  to  be  due  and 
owing  from  the  said  Charles  Bankhead  to  the  said  John 
Chatfield)  he,  the  said  Charles  Bankhead,  assigned 
unto  the  said  John  Chatfield,  his  executors,  adminis- 
trators, and  assigns,  together  with  another  policy,  the 
said  policy  of  assurance,  and  all  money  then  due  or  to 
become  due  by  virtue  thereof,  subject  to  a  proviso  for 
redemption,  on  payment  of  the  sum  of  845/.  and  interest 
at  5 per  cent.,  on  the  1st  day  of  March  then  next:  — 

A  deed  poll,  indorsed  on  the  said  last-mentioned  in- 
denture dated  the  3d  of  April  1813,  and  under  the 
hand  and  seal  of  the  said  Charles  Bankhead;  reciting  a 
loan  from  the  said  John  Chatfield  to  the  said  Charles 
Bankhead  of  560/.,  in  addition  to  the  said  sum  of  845/., 
the  whole  of  which  sum  of  845/.  and  interest,  as  well  as 
the  said  sum  of  560/.,  still  remained  due  to  the  said  JbAn 
Chatfield,  and  that  the  said  Charles  Bankhead  had 
agreed  to  make  such  further  assurance  for  securing  the 
same  as  thereinafter  mentioned,  in  consideration  of  the 
said  sum  of  560/.;  and  for  securing  the  repayment  there- 
of and  such  further  sums  as  thereinafter  mentioned, 
with  interest,  the  said  Charles  Bankhead  covenanted  with 
the  said  John  Chatfield,  that  the  said  policy  of  assurance, 
and  all  other  the  premises  by  the  last-mentioned  in- 
denture assigned,  should  stand  charged  with  and  be  a 
security  unto  the  said  John  Chatfield,  his  executors,  ad- 
ministrators, and  assigns,  as  well  for  the  payment  of  the 
said  sum  of  845/.  and  interest,  and  the  said  sum  pf  560/. 

and 
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and  interest,  as  also  for  all  such  further  and  other  sum 
and  suras  of  money  as  might  be  advanced  and  lent  or 
paid  unto  or  for  the  said  Charles  Bankhead,  by  the  said 
John  Chatfield,  his  executors,  administrators,  or  assigns  ; 
or  which  might  be  paid  by  the  said  John  Chatfield,  his 
executors,  administrators,  or  assigns,  to  the  said  as- 
surance office,  or  otherwise,  to^keep  on  foot  the  said 
policy  and  the  full  benefit  thereof,   tpgether  with   in- 
terest, and  all  such  costs,  charges,  and  expenses  as  therein 
mentioned,  not  exceeding  in  the  whole,  exclusive  of  the 
said  sum  of  845/.,  the  sum  of  3000/.;  and  that  the  said 
policies  and  premises  should  not  be  redeemed  or  re- 
deemable, either  in  law  or  in  equity,  until  not  only  the 
said  sum  of  845/.  and  interest,  and  560/.  and  interest, 
but  also  all  such  further  sum  and.  sums  of  money  which 
might  at  any  time  be  lent,  advanced,  or  paid  by  the  said 
John  Chatfield  to   or   for   the  said  Charles  Bankhead, 
should  be  fully  paid  and  satisfied :   and  for  the  con- 
siderations in  the  said  deed  poll  before  mentioned,  and 
for  better  securing  to  the  said  John  Chatfield,  his  ex- 
ecutors, administrators,  and  assigns,  the  due  payment  of 
the  said  several  sums  of  845/.  and  560/.,  and  such  further 
sums  of  money  as  might  be  paid,  advanced,  or  lent  by 
the  said  John  Chatfield,  his  executors,  administrators,  or 
assigns,  by  virtue  of  the  said  deed  poll,  with  interest  for 
the  same  as  therein  aforesaid,  the  said  Charles  Banlchead 
did  thereby  expressly  and  fully  authorize  and  empower 
the  said  John  Chatfield,  his  executors,  administrators,  or 
assigns,  in  case  the  said  several  sums  of  845/.  and  560/., 
and  such  (if  any)  further  sum  or  sums  of  money  as  might 
be  advanced  or  paid  as  therein  aforesaid,  with  interest 
as  therein  aforesaid,  should  not  be  fully  paid  off  and 
satisfied  to  the  said  John  Chatfield,  his  executors,  ad- 
ministrators, or  assigns,  on  or  before  the  1st  day  of 
June  then  next,  at  any  time  or  times  after  the  said  1st 

day 
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day  of  June  then  next,  to  sell  and  absolutely  dispose  of 
tbe  said  policy  of  assurance,  and  all  benefit  and  ad- 
vantage thereof,  either  by  public  auction  or  private  con- 
tract, onto  any  person  or  persons  whomsoever,  for  any 
reasonable  price  which  could  at  the  time  of  such  sale  be 
obtained  for  the  same ;  and  to  seal,  execute,  and  deliver 
all  such  deeds,  conveyances,  and  assurances  as  might  be 
requisite  and  proper  for  tbe  completion  of  such  sale  or 
sales,  and  vesting  the  same  premises  in  the  purchaser  or 
purchasers  thereof,  and  to  stand  possessed  of  and  in- 
terested in  all  and  every  the  sum  and  sums  of  money 
which  should  arise  and  be  produced  from  such  sale  or 
sales,  upon  trust,  after  paying  thereout  the  costs  of 
the  sale,  to  retain  the  said  sums  of  845/.  and  560/.,  and 
such  sum  or  sums  of  money  as  might  thereafter  be  paid, 
advanced,  or  lent  by  the  said  John  Chatfield>  his  ex* 
ecutors,  administrators,  or  assigns,  in  pursuance  of  the 
said  deed  poll,  or  the  indenture  of  the  1st  February  1812, 
and  interest,  and  to  pay  the  residue  unto  the  said  Charles 
Banihead,  his  executors,  administrators,  or  assigns: 
and  it  was  by  the  said  deed  poll  declared,  that  all  con- 
tracts, agreements,  sales,  conveyances,  and  assurances, 
acts,  deeds,  matters,  and  things  which  should  be  entered 
into,  made,  done,  or  executed  by  the  said  John  Chat- 
feld,  his  executors,  administrators,  or  assigns,  of  or 
concerning  the  said  policy  and  premises,  should  to  all 
intents  and  purposes  be  valid  and  effectual,  although  the 
said  Charles  Bankhead,  his  executors  or  administrators,, 
should  not  execute,  join,  concur  in,  or  assent  to  the 
same ;  and  that  the  purchaser  or  purchasers  should  be 
entitled  to  have,  hold,  and  enjoy  the  same  against  the 
said  Charles  Bankhead,  his  executors,  administrators, 
and  assigns,  and  all  persons  claiming  or  to  claim  under 
or  in  trust  for  him  or  them,  in  like  manner  as  if  the  said 
Charles  Bankhead9    his    executors,   administrators,   or 

assigns, 
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assigns,  had  been  a  party  to  and  executed  the  convey- 
ance or  assurance  thereof,  free  from  all  equity  and 
benefit  of  redemption,  claim,  and  demand  whatsoever; 
and  that  the  receipts  of  the  said  John  dkatfield,  his  ex- 
ecutors, administrators,  or  assigns,  should  be  sufficient 
discharges  to  the  purchasers  of  the  said  premises ;  and 
that  such  purchasers  should  not  afterwards  be  answerable 
for  any  loss;  misapplication,  or  non-application  of  their 
purchase-money :  — 

An  indenture  dated  3d  June  1822,  and  made  between 
the  said  Charles  Bankhead  of  the  one  part,  and  the  said 
John  Chatfield  of  the  other  part,  by  which,  after  reciting, 
amongst  other  things,  the  indenture  of  the  1st  of  Fe- 
bruary 1812,  and  the  deed  poll  of  the  Sd  of  April  1813  ; 
and  reciting  certain  indentures  of  settlement  by  virtue 
whereof  the  said  Charles  Bankhead  was  entitled  to  a  con- 
tingent estate  for  life,  and  a  contingent  reversionary  in- 
terest in  certain  leasehold  property,  held  under  renewable 
leases  granted  by  the  Lord  Primate  of  Ireland;  and  also 
reciting  that  the  said  sum  of  845/.,  secured  by  the  said 
indenture  of  the  1st  of  February  1812,  and  then  still  due 
to  the  said  John  Chatfield,  together  with  all  interest  for  the 
same  to  the  1st  of  January  then  last;  and  that  the  said 
suln  of  560/.,  secured  by  the  said  deed  poll  of  the  3d  April 
1813,  wafc  still  due  to  the  said  John  Chatfield,  together 
with  lawful  interest  thereon  up  to  the  1st  of  January  then 
last;  and  also  reciting  that  the  said  John  Chatfield,  on  the 
1st of  January  1814,  lent  to  the  said  Charles  Bankhead,  on  ' 
the  security  of  the  said  deed  poll,  a  further  sum  of  money, 
making,  with  the  interest  due  at  that  time  on  the  said  two 
several  sums  of  845/.  and  560/.,  the  sum  of  1295/.,  and 
for  which  said  sum  of  1295/.  the  said  Charles  Bankhead 
gatfd  his  note  t>f  hand  to  the  said  John  Chatfield,  payable 
on  detnabd,  with  legal  interest  for  the  same;  and  also 
reciting  that  all  interest  in  respect  of  the  said  sum  of 

1295/. 
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1295L  was  due  to  the  said  John  Chatfield  up  to*  the 
said  1st  of  January  then  last;  and  that  the  said  sums, 
secured  by  the  said  recited  indenture  and  deed  poll, 
and  the  interest  for  the  same  respectively  up- to  the  1st 
of  January  then  last,  made  together  the  sum  of  3780/., 
vhich.it  had  been  agreed  should  be  all  considered 
as  principal,  and  should  carry  interest  on  the  whole 
amount  thereof  from  the  1st  of  January  then  last;  and 
also  reciting  that  the  said  John  Chatfield  had  then 
lately  paid  or  advanced  to  or  on  account  of  the  said 
Charles  BankJiead^  or  had  become  security  for  him  for 
several  sumsof  money,  making  in  the  whole  928/.  12*.  10rf.; 
and  that  in  order  further  to  secure  the  repayment  to 
the  said  John  Chatfield  of  the  said  sum  of  3780/.  and 
92S/L  12s.  10tf.,  making  together  4- 7 OS/.  12s*  10<£,  and 
interest  for  the  same,  and  of  such  further  or  other 
sums  of  money  as  thereinafter  mentioned,  in  manner 
thereinafter  expressed,  the  said  Charges  Bankhead  had 
agreed  to  subject  and  charge  the  said  policy  in  manner 
thereinafter  mentioned,  and  also  to  execute  such  assign- 
ment of  the  reversionary  estates  and  interest  of  him  the 
sud. Charles  Bankhead  in  the  premises  comprised  in  the 
said  thereinbefore  in  part  recited  indenture  of  settlement 
as  is  .thereinafter  contained; — it  is  witnessed,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration 
of  the  premises,  and  for  the  nominal  consideration 
therein  mentioned,  the  said  Charles  Bankhead  did  sub- 
ject and  charge  the  said  policy  of  assurance  with  the 
payment  to  the  said  John  Chatfield,  his  executors,  admi- 
nistrators, or  assigns,  of  the  said  sum  of  4 703/.  12s.  10tf., 
including  the  said  sums  of  846/.  and  interest,  and  3000/. 
and  interest*  so.  secured  by  the.  said  indenture  of  the 
1st  February  1812,  and  deed  poll,  and  such  further 
sums  of  money  as  should  or  might  thereafter  be  ad- 
vanced or  paid  by  the  said  John  Chatfidd9  his  exe- 
cutors, 
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cutors,  administrators,  or  assigns,  to  or  on  account  of 
the  said  Charles  Bankhead,  or  which  should  or  might 
at  any  time  thereafter  become  due  or  owing  from  the 
said  Charles  Bankhead  to  the  said  John  Chatfield  on 
any  account  whatsoever,  with  interest;  subject  neverthe- 
less to  a  proviso,  for  making  void  the  said  indenture,  and 
every  article,  clause,  matter,  and  thing  therein  con- 
tained, on  payment  by  the  said  Charles  Bankhead,  his 
heirs,  executors,  or  administrators,  unto  the  said  John 
Chatfield,  his  executors,  administrators,  or  assigns,  of 
the  sum  of  3780/.  on  the  1st  January  then  next,  with 
interest  at  5  per  cent  from  the  1st  day  of  January  then 
last,  and  also  on  payment  of  923/.  125.  lOi,  and  of  all 
such  further  sums  as  the  said  John  Chatfield  should  pay 
for  keeping  on  foot  the  said  policy,  or  otherwise  for  the 
use  or  benefit  or  on  account  of  the  said  Charles  Bank- 
head,  with  interest:  and  the  indenture  also  witnessed 
that,  in  further  pursuance  of  the  said  agreement,  the  said 
Charles  Bankhead  did  grant  and  assign  to  the  said  John 
Chatfield,  his  executors,  administrators,  and  assigns,  all 
those  the  reversionary  estates  or  interests  to  which  by 
virtue  of  fhe  indenture  of  settlement  therein  recited  he 
the  said.  Charles  Bankhead  might  eventually  be  entitled 
in  the  premises  therein  comprised,  to  hold  the  same 
unto  the  said  John  Chatfield,  his  executors,  adminis- 
trators, and  assigns  absolutely,  subject  nevertheless  to 
the  proviso  or  condition  for  redemption  thereinbefore 
contained. 

The  said  John  Chatfield  died  subsequently  to  the 
date  of  the  deed  lastly  above  recited,  having  previously 
made  his  will,  appointing  the  vendors  of  the  policy  in 
question,  executors;  and  probate  thereof  was  duly  granted 
to  such  vendors. 

The  said  Charles  Bankhead,  since  the  execution  of  the 
indenture  of  the  3d  June  1822,  executed  mortgages  of 
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or  other  incumbrances  upon  the  policy  in  question  to 
other  persons. 

The  Plaintiff  required  that  the  title  of  such  subse- 
quent incumbrancers  should  be  shewn,  and  that  they  and 
Dr.  Bankhead  should  join  in  the  assignment  to  the 
Plaintiff.  The  solicitors  for  the  vendors  declined  to 
produce  such  title,  or  to  procure  the  coucurrence  of  the 
incumbrancers  and  Dr.  Bankhead  in  the  assignment. 

This  action  was  thereupon  brought  by  the  Plaintiff 
against  the  Defendant  to  recover  the  amount  of  the 
deposit  on  the  sale,  being  322/.,  and  interest  at  5  per 
cent,  from  the  15th  October  1828,  the  day  on  which  it 
was  paid. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther, under  the  circumstances  stated  in  the  case,  a  good 
tide  had  been  made  to  the  policy  sold  to  the  Plaintiff? 
If  the  Court  should  be  of  opinion  that  a  good  title  had 
not  been  made,  the  verdict  for  the  Plaintiff  was  to  stand ; 
but  its  amount  was  to  be  reduced  to  such  sum  as  the 
Court  should  think  proper.  And  if  the  Court  should  be 
of  opinion  that  a  good  title  had  been  made,  a  nonsuit 
was  to  be  entered. 


1829. 


Wilde  Serjt.  for  the  Plaintiff.  The  policy  has  not 
been  sold  under  the  power,  and  therefore  the  condition 
of  sale  has  not  been  observed.  When  the  mortgagor 
and  mortgagee  executed  the  third  deed,  and  entered 
into  a  new  contract  and  debt,  without  mention  of  the 
power  in  the  second  deed,  the  power  was  thereby  extin- 
guished. The  third  deed  annulled  the  previous  con- 
tract, and  the  time  for  sale  under  the  power  was  past. 
Where  a  mortgagee  sells  without  a  power,  he  sells  only 
the  mortgage  debt,  with  his  interest  in  the  policy,  but 
not  the  policy  itself.  Such  a  sale  leaves  the  mortgagor 
a  right  to  redeem  as  against. the  purchaser;  and  if  the 
life  in  the  policy  drops,  the  purchaser  becomes  a  trustee 
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for  the  mortgagor  or  his  representatives  for  all  beyond 
the  sum  due.  As  the  purchaser  had  no  means  of  know- 
ing whether  any  thing  had  been  paid  under  the  second 
deed,  he  might  be  holding  the  policy,  not  absolutely,  but 
merely  as  a  security  for  what  remained  due  upon  the 
whole  of  the  transactions  between  the  mortgagor  and 
mortgagee;  so  that  the  power  being  extinct,  no  absolute 
title  to  the  policy  could  be  conveyed  without  the  concur- 
rence of  the  mortgagor.  Courts  of  equity  lean  against 
powers  of  sale.  A  power  of  sale  for  personalty  is  as  a 
power  of  foreclosure  for  realty,  and  a  purchaser  cannot 
be  safe  without  it, 


Russell  Serjt.  contra.  First,  the  power  of  sale  is  not 
extinguished  or  affected  by  the  third  deed.  Secondly, 
the  vendors  can  sell  and  make  a  good  title  without  that 
power. 

The  deed  of  1 822  refers  to  and  recognises  the  deeds 
of  1812  and  1813  as  existing  securities;  and  it  never 
could  have  been  the  intention  of  the  parties,  that  the 
mortgagee  should  lose  a  portion  of  his  security  upon 
making  an  additional  advance.  The  power  was  merely 
suspended  for  a  short  time  in  1822,  between  the  date  of 
the  deed  of  that  year,  and  the  day  of  forfeiture  named 
in  it 

No  case  or  principle  has  been  referred  to  under  which 
a  power  can  be  said  to  be  extinguished  or  destroyed 
upon  a  party's  giving  a  further  security. 

The  giving  another  security  does  not  operate  as  an 
extinguishment  of  a  former  security,  even  by  being 
pursued  to  judgment,  unless  it  produce  the  fruits  of  a 
judgment  Thus  it  was  held,  that  an  action  lay  on 
a  covenant  for  non-payment  of  money,  notwithstanding 
a  note  had  been  given  by  the  Defendant  to  the  Plaintiff 
after  the  day  of  payment,  "  in  payment  and  satisfaction 
of  the  debt,"  and  judgment  had  been  recovered  on  such 

note, 
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note,  it  not  appearing  that  it  was  accepted,  as  well  as 
given  in  satisfaction,  or  that  it  had  actually  produced 
satisfaction :  Drake  v.  Mitchell,  (a)  So,  a  bond  given  in 
Ilea  of  a  covenant  will  not  discharge  the  covenant.  As 
in  Kajft  v.  Waghorn  (b) ;  which  was  an  action  brought 
by  the  plaintiff  against  the  defendant  (who  had  sold  to 
plaintiff  some  freehold  premises)  on  a  covenant  that  de- 
fendant and  his  wife  should  levy  a  fine.  Plea,  that  after 
executing  the  conveyance,  and  before  request  to  levy  a 
fine,  it  was  agreed  between  the  parties,  that  defendant 
should  give  his  bond  conditioned  for  indemnifying  the 
plaintiff  against  any  claim  of  dower  of  defendant's  wife, 
and  that  Plaintiff  should  accept  the  same  in  lieu  and 
satisfaction  of  the  said  covenant,  and  in  respect  of  the 
supposed  breach  thereof:  averment,  that  he  did  execute 
the  bond  accordingly,  and  that  the  plaintiff  accepted  the 
same  in  lieu  and  satisfaction,  and  in  discharge  of  the  cove- 
nant. Demurrer;  amongst  other  causes,  that  the  bond 
was  an  instrument  of  the  same  nature  as  that  on  which 
the  action  wns  brought,  and  did  not  give  the  plaintiff  a 
better  or  more  summary  remedy  for  any  damage  he 
might  sustain  by  reason  of  the  breach  of  covenant ;  and 
that  the  bond  was  not  a  defeazance  of  the  covenant,  nor 
an  indemnity  against  all  damages  which  the  plaintiff 
might  sustain  by  reason  of  the  breach  of  covenant ;  and 
plaintiff  had  judgment. 

Here,  the  remedy  by  sale  would  be  taken  away,  and 
no  better  remedy  would  be  given,  if  the  covenant  in  the 
deed  of  1813  be  held  to  be  extinguished. 

It  is  a  mistake  to  suppose  that  the  conversion  of 
interest  into  principal  made  a  new  debt:  the  conversion 
of  interest  into  principal  is  in  the  nature  only  of  a 
further  advance,  (c) 


1829. 


(a)  3  EasU  %S** 
(J)  x  Taunt.  4*8. 


(c)  See  Coote  on  Mortgages, 
433,  439« 
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The  power  of  sale  was  only  suspended  by  the  deed  of 
1822.  In  Corkv.Saunders(a),'where  an  insolvent  by  agree- 
ment (dated  March  1816)  assigned  his  property,  the 
creditors  consenting  that  the  business  should  be  carried 
on  for  their  benefit  till  the  next  Michaelmas,  and  then 
that  the  property  should  be  sold  and  divided  amongst 
them,  shortly  after  that  Michaelmas,  the  creditors 
agreed  that  the  business  should  be  carried  on  for 
another  year,  viz.  till  Michaelmas  1817,  upon  the  same 
terms  and  conditions  as  in  the  original  agreement;  it 
was  not  suggested  that  this  arrangement,  by  which  the 
sale  and  division  of  the  property  were  suspended,  had 
the  effect  of  defeating  the  power  of  sale  and  division, 
but  it  was  held  even  to  bind  a  creditor  who  had  signed 
the  first  agreement,  but  had  not  in  any  way  concurred 
in  the  second. 

If  this  were  a  sale  under  the  power,  the  concurrence 
of  the  mortgagor  cannot  be  required :  Clay  v.  Sharpe.  (b) 
The  condition  is  express  that  the  assignment  shall  be 
from  the  vendors  only ;  viz.  the  executors  of  the  mort- 
gagee. 

Secondly,  the  vendors  can  sell  and  make  a  good  title 
without  the  power. 

Even  in  equity,  where  the  property  mortgaged  is 
reversionary,  the  Court  does  not  decree  a  foreclosure, 
but  a  sale  and  satisfaction  of  the  mortgagee's  demand 
out  of  the  produce :  Haw  v.  Vigurs  (c).  So  on  the 
mortgage  of  an  advowson,  the  mortgagee  of  the  advow- 
son  may  pray  a  sale :  Mackenzie  v.  Robinson,  (d)  So  if 
a  mortgagor  die,  and  his  personal  estate  prove  deficient 
to  discharge  the  mortgage,  the  mortgagee  may,  on  filing 
a  bill  to  enforce  payment  of  the  money  due,  pray  a  sale 


(a)  i  B.  &  A.  46. 
b)  Coote  on  Mortgages  >  73a. 


(0  1Cb.Rtp.33. 
(J)  zAtk.$S9- 
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of  the  mortgaged  estate  in  the  first  instance :  Daniel 
?.  Skipwith  (a).  Powell  on  Mortgages,  1094.  And 
where  there  is  a  mortgage  of  personalty,  a  day  being 
fixed  for  the  repayment  of  money  lent  thereupon,  the 
pledgee  or  mortgagee  has  in  law  or  in  equity,  as  the 
case  may  be,  a  right  to  sell,  and  to  satisfy  himself  out  of 
the  proceeds.  Thus,  upon  a  mortgage  of  stock,  when  the 
day  appointed  for  payment  is  passed,  the  mortgagee  may 
at  once  proceed  to  sell  the  stock,  and  repay  himself,  prin- 
cipal and  interest,  without  any  authority  from  the  mort- 
gagor, and  without  filing  any  bill  for  foreclosure :  Tucker 
v.  Wilson  (£),  Lockwood  and  Others  v.  Ewer,  (c)  And 
from  Lockwood  v.  Ewer  it  seems,  that  a  bill  for  a  fore- 
closure in  such  a  case  would  be  dismissed.  Kemp  v. 
Westbrook  (d)  is  to  the  same  effect ;  viz.  that  a  pawnee  of 
stock  is  not  bound  to  bring  a  bill  of  foreclosnre  of  the 
equity  of  redemption  of  such  stock,  but  may  sell  it. 

And  in  general,  though  where  a  party  has  a  simple 
lien  on  goods  he  cannot  sell  and  dispose  of  them,  yet,  if 
he  has  a  special  property  in  those  goods  in  trust  for 
another,  subject  to  a  claim  of  his  own,  in  such  case  he 
may  sell  in  order  to  repay  himself.  Per  Holroyd  J.  in 
Cazenaoe  v.  Prevost.  (e) 

The  circumstance  that  the  conditions  of  sale  state  a 
power  of  sale,  canndt  be  a  material  if  a  good  title  can  be 
made  by  other  means. 

The  claim  for  interest  is  out  of  question,  it  never 

having  been  allowed  on  the  recovery  of  deposit  money : 
Cation  v.  Bragg*  (g) 


1829. 


Curling 

v. 
Shuttle- 
worth. 


Tindal  C.  J.     The  verdict  ought  to  stand  for  the 
principal  sum  sought  to  be  recovered.    As  to  interest,  the 


(a)  %  Br.  Cb.  Ca.  155. 
(*)  1  P.  Wms.%61. 

(t)  %  Atk.  303. 
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(J)  X  Vet.  378. 
(*)  5  A  #^.78. 
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case  is  not  one  in  which  it  has  ever  been  allowed. 
With  regard  to  the  principal,  the  rule  is,  that  where  upon 
a  sale  there  is  such  doubt  upon  the  vendor's  title  as  to 
render  it  probable  the  purchaser's  right  may  become  a 
matter  of  investigation,  the  Court  will  not  compel  him 
to  complete  the  purchase.  Hete,  according  to  the 
conditions  of  sale,  the  policy  was  to  be  sold  under  a 
power;  the  vendors,  therefore,  should  have  shewn  an 
unquestionable  power,  for  there  are  no  means  of  calcu- 
lating the  compensation  to  be  allowed  in  case  of  any 
mistake.  Supposing  the  power  to  have  been  only  sus- 
pended, there  may  be  a  candid  doubt  how  far  that  sus- 
pension may  be  considered  to  operate  in  a  court  of  equity, 
and  if  there  be  a  reasonable  degree  of  doubt,  this  Court 
will  not  expect  the  purchaser  to  proceed. 


Park  J.  I  am  of  the  same  opinion.  We  ought  'not 
to  drive  parties  into  courts  of  equity.  As  to  the  claim 
for  interest,  ever  since  the  case  of  Cation  v.  Bragg,  it 
has  been  holden  that  interest  cannot  be  recovered  upon 
a  mere  deposit  In  Farquhar  v.  Farley  (a),  it  was  holden, 
indeed,  that  the  purchaser  might  allege  and  recover 
against  the  vendors  special  damage  for  the  loss  of  in- 
terest on  a  deposit  repaid  for  insufficiency  of  title  in  the 
vendor;  but  in  Lee  v.  Munn(b)  it  was  decided,  that  at 
all  events  an  auctioneer  is  not  liable  to  pay  interest  on  fe 
deposit. 

Burrough  J.  Unless  it  be  proved  that  the  auc- 
tioneer has  made  interest  of  the  money,  no  interest 
can  be  demanded.  As  to  the  principal  question,  if 
there  be  reasonable  doubt  as  to  a  title,  we  cannot  compel 
a  party  to  take  it.     Here,  there  is  not  only  doubt,  but, 

(a)  t  Taunt.  S9%»     I B.  Maore9  323. 

(b)  1  B.  Moore,  481.      8  Taunt,  as* 


in 


in  the  Tenth  Year  of  GEO.  IV.  135 

in  my  opinion,  the  power  is  gone  by,  not  being  mentioned        1 829. 

in  the  third  deed.  *  ■    *  '    ' 

Curling 

v. 
Gaselee  J.  concurred  in  giving  Shuttle- 

Judgment  for  the  Plaintiff, 


WORTH. 


Hethrington  v.  Graham*  Juij  6. 

ryHE  demandant,  in  this  case,  counted  upon  a  writ  of  Adultery  is  a 
dower  unde  nihil  habet,  to  which  the  tenant  pleaded  b"t0  dower» 
in  bar,  that  the  demandant,  in  the  lifetime  of  her  late  m;tted  after 
husband,  and  during  her  coverture  with  him,  volun-  **  husband 
tartly,  and  of  her  own  accord,  left  her  husband,  and  [^Wl^j  b  ^ 
from  thence  until  the  time  of  his  death  voluntarily  and  mutual  con- 
of  her  own  accord  lived  away  from  him,  and  during  her  8Cnt* 
coverture  with  her.  said  husband,  continually,  until  the 
death  of  one  William  Coulson,  of  her  own  accord,  and 
without  the  licence  or  consent,  and  against  the  will  of  her 
husband,  lived  away  from  her  said  husband  in  adultery 
with  the  said  William  Coulson.     And  the  plea  further 
alleged,  that  the  husband  was  not  at  any  time  after  the 
demandant  left  his  house,  or  after  she  lived  in  adultery 
with  the  said    William  Coulson,  voluntarily  or  in  any 
manner  reconciled  to  her.     To  this  plea  the  demandant 
replied,  that  although  true  it  was  that  she  voluntarily 
and  of  her  own  accord  left  her  husband,  yet  that  she 
left  him  with  his  consent  for  that  purpose  granted,  and 
separated  and  parted  from  her  husband,  and  that  such 
separation  continued  with  their  mutual  consent  until  the 
husband's  death,  and  that  if  any  act  of  adultery  took 
place,  the  same  took  place  after  such  her  separation  and 
parting  from  her  husband,  and  during  the  period  of 
such  separation  by  their  mutual  consent.    The  tenant 
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in  his  rejoinder  merely  re-asserted  the  fact,  that  the  de- 
mandant of  her  own  accord,  and  without  the  licence  or 
consent  of  the  husband,  lived  in  adultery  with  the  said 
W.  Coulson.  To  which  rejoinder  there  was  a  general 
demurrer. 


Wilde  Serjt  for  the  Plaintiff.  The  plea  is  ill :  the 
adultery,  under  the  circumstances  stated  in  it,  being  no 
bar  of  dower.  Adultery  being  an  offence  cognizable  by 
the  ecclesiastical  court  only,  is  no  bar  of  dower  at  com- 
mon law.  2  Inst.  435.  But  by  13  Ed.  1.  c.  34-.  it  is 
enacted,  that  if  a  wife  willingly  leave  her  husband,  and 
go  away  and  continue  with  her  advouterer,  she  shall  be 
barred  for  ever  of  action  to  demand  her  dower  that  she 
ought  to  have  of  her  husband's  lands,  if  she  be  convict 
thereupon.  It  is  not  easy  to  discover  the  principle  of 
this  enactment;  for  it  has  been  held,  that  if  the  husband 
receive  his  wife  again,  or  if  he  grant  her  with  all  her 
goods,  she  does  not  lose  her  dower.  2  Inst.  435.  The 
statute,  therefore,  creating  a  forfeiture,  must  be  con- 
strued strictly ;  Kent  v.  Whitby  (a) ;  and  can  only  be  (en- 
forced where  all  the  terms  of  the  enactment  are  complied 
with.  Adultery  of  itself  will  not  occasion  a  forfeiture. 
The  wife  must  go  away  with  her  adulterer  willingly; 
must  continue  with  him,  and  be  thereupon  convict. 

The  present  plea  does  not  state  that  she  eloped  with 
her  adulterer,  or  that  she  was  convicted  thereupon.  All 
the  precedents  aver  at  least  the  elopement  with  the 
adulterer.  HawortA  v.  Herbert  (J),  Rastal^  230.  Lib.  In- 
trat.  fo.  20.  9  Fin.  Abr.  Darner.  No  plea  can  be  found 
resembling  the  present. 


Jones  Serjt  contra.     The  principle  of  the  statute  is 
the  protection  of  public  morals,  and  the  punishment  of 


(a)  tBro.P.C.  362; 


(£)   2  Dyer,  106  b. 
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the  offence  of  the  wife ;  and  the  concurrence  of  all  the 
modes  of  committing  the  offence  specified  in  the  act  is 
not  essential  to  a  forfeiture.  Lord  Coke  says,  2  Inst. 
434.  "  Albeit  the  words  of  this  breach  be  in  the  con- 
junctive,' yet  if  the  woman  be  taken  away  not  sponte,  but 
against  her  will,  and  after  consent,  she  shall  lose  her 
dower :  for  the  cause  of  the  bar  of  her  dower  is  not  the 
manner  of  her  going  away,  but  the  regaining  with  the 
adulterer  in  adultery  without  reconciliation,  that  is  the 
bar  of  the  dower:"  and  in  PagnelFs  case  (ibid.),  where 
the  plea  stated  that  the  wife  left  her  husband,  and  lived 
as  an  adulteress  with  Sir  W.  Pm/nell,  the  bar  was  held 
sufficient,  although  there  was  no  allegation  that  she 
eloped  with  Sir  W.  Paynell.  So,  if  she  elope  with  the 
adulterer,  she  loses  her  dower  although  she  do  not 
remain  with  him,  or  remain  by  constraint  (ibid.)  And 
in  Chambers  v.  Caulfield  (a),  it  was  held,  that  a  husband 
might  maintain  an  action  for  criminal  conversation  with 
his  wife,  although  he  was  living  separately  from  her 
under  a  deed  of  separation.  In  Coot  v.  Berty  (A),  and 
in  Govier  v.  Hancock  (c),  it  was  held  that  a  husband 
was  not  bound  to  receive  his  wife  after  she  had  com- 
mitted adultery,  although  he  had  been  the  aggressor, 
and  had  turned  her  out  of  doors.  "  If  she  be  thereupon 
convicted,"  means  only  if  the  fact  be  proved.  None  of 
the  entries  allege  conviction  in  form. 


1829. 


Wilde  in  reply.  If  the  single  act  of  adultery  is  to 
occasion  forfeiture,  the  cases  in  which  it  has  been 
holden  that  the  wife  retains  her  dower  notwithstanding 
adultery,  must  be  overruled;  and  the  principle  of  public 
morals  is  hardly  consistent  with  the  case  of  the  hus- 
band's granting  the  wife  with  her  goods,  or  his  receiving 
her  again  after  an  act  of  adultery ;  in  neither  of  which 


(«)  6  East,  *44>  (A)  i*  Mod*  13a. 
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*      -  contended,  that  elopement  with  the  adulterer  is  essential 

Hbthring- 

ton         to  the  forfeiture  according  to  the  statute. 

v-  Cur.  adv.  vult. 

Graham. 

Tindal  C.  J.  The  question  raised  upon  the  plead- 
ings for  the  judgment  of  the  Court  is  this :  Whether, 
under  the  statute  IS  Ed.  1.  c.  34.,  commonly  called  the 
statute  of  Westminster  the  2d,  the  committing  an  act  of 
adultery,  and  continuing  with  the  adulterer,  is  any  bar 
to  the  wife's  right  to  dower,  where  she  has  previously 
left  her  husband  with  his  consent,  and  is  living  apart 
from  him  with  such  consent  at  the  time  of  the  adultery; 
or,  whether  It  is  necessary,  in  order  to  satisfy  the  words 
of  the  statute,  that  the  original  leaving  of  her  husband 
should  be  a  leaving  with  the  adulterer  by  his  means 
or  persuasion. 

That  the  adultery  of  the  wife  was  no  bar  of  the  wife's 
dower  at  common  law,  is  expressly  laid  down  by  Lord 
Coke  in  his  reading  on  this  statute  in  2  Inst.  p.  435. 
Indeed,  it  could  not  have  been  otherwise,  as  adultery  is 
an  offence  of  ecclesiastical  jurisdiction  only,  and  of  which 
the  courts  of  common  law  took  no  cognizance.  As  well, 
however,  for  the  purpose  of  preventing  that  offence,  as 
more  probably  with  the  view  of  protecting  the  heir 
against  the  danger  of  introducing  a  supposititious  off- 
spring into  the  family,  it  is  enacted  by  the  thirty-fourth 
chapter  of  the  statute,  "  that  if  a  wife  willingly  leave  her 
husband,  and  go  away  and  continue  with  her  advowterer, 
,  she  shall  be  barred  for  ever  of  an  action  to  demand  her 
dower  that  she  ought  to  have  of  her  husband's  lands,  if 
she  be  convict  thereupon,"  except  in  an  event  which  has 
not  happened  in  this  case,  and  to  which  it  is  therefore 
unnecessary  to  advert.  It  is  somewhat  singular  that 
throughout  the  whole  of  this  long  statute,  consisting  of 
fifty  chapters,  this  is  the  only  one  in  the  old  law  French^ 

the 
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the  whole  of  the  others  being  in  Latin ;  and  even  this 
chapter  changes  from  the  law  French  to  Latin,  just  at 
the  place  where  this  subject  begins. 

The  chapter,  however,  after  making  a  distinction 
between  the  carrying  away  women  without  force  and 
with  force,  and  enacting  a  punishment  for  those  offences, 
provides  for  the  case  now  in  question,  viz.  that  of  the 
woman  leaving  her  husband  willingly,  and  continuing 
with  her  adulterer,  in  the  words  above  cited. 

Now  it  is  contended  on  the  part  of  the  demandant, 
that  each  part  of  the  description  of  the  offence  contained 
in  the  act  must  be  taken  to  be  cumulative ;  so  that  the 
dower  is  not  barred  unless  the  wife  has  left  her  husband 
willingly  with  the  adulterer ;  has  gone  away  with  him, 
and  has  also  continued  with  him.  Whilst,  on  the  part 
of  the  tenant,  it  is  insisted,  that  it  is  sufficient  to  bring 
the  case  within  the  statute  if  the  wife  has  of  her  own 
consent  left  the  society  of  her  husband,  and,  after  she 
has  so  left  him,  commit  the  act  of  adultery;  and  the 
Court  is  of  the  latter  opinion. 

It  may  be  admitted,  as  the  fact  is,  that  in  all  the 
ancient  precedents  the  leaving  of  the  husband  by  the 
wife  is  stated  to  have  been  "  with  the  adulterer."  See 
Lab.  Intrationum,  fo.  20.  Rastal,  2 30.  Dyer,  107.  But 
we  think  this  is  not  conclusive  on  the  point;  for,  as 
there  can  be  no  doubt  that  the  case  is  within  the  statute 
where  all  these  circumstances  concur,  so  the  pleader 
would  of  course  insert  them  where  the  facts  of  the  par- 
ticular case  warranted  the  insertion.  And,  on  the  con- 
trary, there  is  direct  authority  that  all  the  circumstances  j 
mentioned  in  the  statute  need  not  concur  in  form,  pro-  [ 
vided  they  do  so  in  substance ;  for  Lord  Coke  lays  it 
down  in  2  Inst.  434.,  that,  "  Albeit  the  words  of  this 
branch  be  in  the  conjunctive,  yet  if  the  woman  be  taken 
away,  not  sponte,  but  against  her  will,  and  after  consent, 
and  remain  with  the  adulterer  without  being  reconciled, 

&c. 


1829. 


140 


CASES  in  TRINITY  TERM 


1829. 


Hethring- 

TON 

V, 

Graham. 


/  &c.  she  shall  lose  her  dower;  for  the  cause  of  the  bar  of 
her  dower  is  not  the  manner  of  the  going  away,  but  the 
remaining  with  the  adulterer  in  avoutry  without  recon- 

)  ciliation,  that  is   the  bar  of  the  dower."     And    this 
appears  more  evident  by  the  case  of  Sir  John  Camoys, 
cited  in  2  Inst.  434.,  where  the  plea  states  that    the 
wife  left  her  husband  in  his  life,  and  lived  as  an  adul- 
teress with  Sir  W.  Paynel>  and  the  replication  took  issue 
that  she  did  not  live  as  an  adulteress  with  the  said  Sir 
W.  P.,  wWein  the  bar  was  held  good,  though  there  was 
no  allegation  that  she  left  with  the  adulterer:  and  it 
ought  not  to  be   forgotten  that  Britton,  whose  book 
was  published  immediately   after   the  framing  of  this 
statute,   speaking  of  a  writ  of  dower  brought  against 
the  heir  and  his  guardian,  says,  "  He  may  say  she  hath 
forfeited  dower  of  her  husband  by  her  adultery;  for  she  * 
went  from  her  husband  to  another  bed  after  she  had 
married  him,  and  so  forfeited  her  dower."     Now  here 
no  mention  is  made  of  a  leaving  of  the  husband,  either 
willingly  or  with  any  particular  person,  but  the  plea 
states  only  in  substance  that  the  wife  was  living  apart 
from  her  husband  in  adultery.     The  authorities,  there- 
fore, above  referred  to,  place  the  forfeiture  of  the  dower 
upon  the  fact  of  a  living  from  the  husband  in  adultery, 
and  not  upon  the  circumstances  attending  the  elope- 
ment; and  as  we  think  the  good  sense  and  reason  of 
the  case  concur  with  these   authorities,  we  hold  the 
proper  construction  of  the  statute  to  be  what  the  words 
still  will  warrant,  that  if  a  woman  leaves  her  husband 
with  her  own  free  will,  and  afterwards  lives  in  adultery, 
the  dower  is  forfeited.   -We  therefore  hold  the  plea  in 
bar  in  this  case  to  be  sufficient,  and  give  judgment  for 
the  tenant. 

Judgment  for  the  Tenant. 
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Kemble  V.  FARREN.  JuIj  6. 

ASSUMPSIT    by   the   manager  of  Covent   Garden  liquidated 

Theatre .  against  an   actor,  to  recover   liquidated  dama&« can- 

damages  for  the  violation  of  an  engagement  to  perform  served  on  an 

at  Covent  Garden  for  four  seasons.  0  agreement 

By  an  agreement  between  the  Plaintiff  and  Defend-  ^rioMrtipu- 

ant,  the  Defendant  had  engaged  himself  to  act  as  a  lationt,  of 

principal  comedian  at  Covent  Garden  Theatre  for  four  various  *?* 

grees  or  un* 
seasons,   commencing  with    October   1828,  and   in  all  portance, 

things   to  conform   to  the  regulations  of  the  theatre.  unIes*  the 
The  Plaintiff  agreed  to  pay  the  Defendant  31.  6s.  %d.  J2JS 
every  night  on  which  the  theatre  should  be  open  for  particular  ati- 
theatrical  performances  during  the  ensuing  four  seasons  j  Jj"?  al?on  or 
and  that  the  Defendant  should  be  allowed  one  benefit  which  the 
night  during  each   season,  on   certain   terms   therein  liquidated  da- 
specified.     And  the  agreement  contained  a  clause,  that  ^  confined, 
if  either  of  the  parties  should  neglect  or  refuse  to  fulfil 
the  said  agreement,  or  any  part  thereof*  or  any  stipula- 
tion therein  contained,  such  party  should  pay  to  the  other 
the  sum  of  1 000/.,  to  which  sum  it  was  thereby  agreed 
that  the  damages  sustained  by  any  such  omission,  neglect, 
or  refusal  should  amount ;   and  which  sum  was  thereby 
declared  by  the  said  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum,  or  in  the 
nature  thereof. 

The  breach  alleged  was,  that  the  Defendant  refused 
to  act  during  the  second  season ;  and  at  the  trial  the 
jury  gave  a  verdict  for  the  Plaintiff  for  750/.  damages, 
subject  to  a  motion  for  increasing  them  to  1000/.,  if  the 
Court  should  be  of  opinion  that,  upon  this  agreement, 

the 
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the  Plaintiff  was  entitled  to  the  whole  sum  claimed  as 
liquidated  damages. 

Wilde  Serjt  having  accordingly  obtained  a  rule  nisi 
to  that  effect, 

Spankie  Serjt  shewed  cause.  Upon  this  agreement 
the  Plaintiff  is  not  entitled  to  recover  1000/.  for  liqui- 
dated damages,  but  only  such  compensation  as  a  jury 
shall  think  fit  The  rule  is,  that  where  an  agreement 
contains  several  stipulations,  some  of  them  touching 
matters  of  great  importance  to  the  parties,  and  others, 
matters  of  little  or  no  importance,  a  covenant  for  liqui- 
dated damages,  generally,  upon  any  violation  of  the 
agreement,  shall  not  be  carried  into  effect,  however 
strong  the  language  may  be.  But  if  the  agreement 
consist  only  of  a  single  stipulation,  or  the  covenant  for 
liquidated  damages  be  confined  to  any  specified  breach 
or  breaches  where  the  agreement  contains  more  than 
one  stipulation,  such  covenant  is  valid,  and  may  be 
enforced.  And  this  is  no  violation  of  the  rule,  that 
written  instruments  shall  be  construed  according  to  the 
intention  of  the  parties ;  for  the  parties  must  be  taken 
to  have  overlooked  the  effect  of  their  words,  when  by  a 
general  covenant  for  liquidated  damages,  they  propose 
such  an  absurdity  as  the  payment  of  a  sum  dispropor- 
tionately heavy  for  an  omission  to  observe  the  most 
unimportant  part  of  an  agreement 

For  instance,  it  might  probably  have  been  intended 
between  the  parties  in  this  case,  that  the  Defendant 
should  forfeit  1000/.  if  he  quitted  C&oent  Garden  Theatre, 
and  joined  a  rival  establishment;  but  it  never  could 
have  been  in  the  contemplation  of  the  parties,  that  he 
should  forfeit  1000/.  if  he  neglected  to  attend  a  single 
rehearsal,  or  that  the  Plaintiff  should  forfeit  1000/.  if  he 
omitted  to  pay  the  Defendant  the  salary  for  one  night, 

SI. 
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3/.  6s.  8rf.     But  as  the  stipulation  for  liquidated  damages 
is  general,  and  applies  in  terms  equally  to  the  minutest 
as  well  as  the  most  important  violations  of  the  agree- 
ment, the  Court  has  no  means  of  determining  to  which 
breach  the  parties  meant  it  should  be  actually  applied, 
and  must,  therefore,  leave  it  to  a  jury,  to  ascertain  the 
probable  amount  of  damage.     The  leading  case  on  the 
subject  is  Astley  v.  Weldon  (a),  where  the  manager  of  a 
theatre  sued  an  actress  on  the  breach  of  an  agreement 
to  perform.     That  agreement  also  contained  a  general 
stipulation  for  liquidated  damages  in  terms  as  strong  as 
the  present,  and  Heath  J.  said,  "  Where  articles  con- 
tain covenants  for  the  performance  of  several  things,  and 
then  one  large  sum  is  stated  at  the  end  to  be  paid  upon 
breach  of  performance,  that  must  be  considered  as  a 
penalty.     But  where  it  is  agreed  that  if  a  party  do  such 
a  particular  thing,  such  a  sum  shall  be  paid  by  him, 
there   the   sum   stated   may   be  treated   as  liquidated 
damages/'     Chambre  J.   said,    "  There  is  one  case  in 
which  the  sum  agreed  for  must  always  be  considered  as 
a  penalty,  and  that  is,  where  the  payment  of  a  smaller 
sum  is  secured  by  a  larger.     In  this  case  it  is  impossible 
to  garble  the  covenants,  and  to  hold  that  in  one  case  the 
plaintiff  shall  recover  only  for  the  damages  sustained,  and 
in  another  that  he  shall  recover  the  penalty.     The  con- 
cluding clause  applies  equally  to  all  the  covenants. "  And 
per  Eldon  C.  J.    "  There  are  many  instances  of  the  de- 
fendant's misconduct  which   are   made   the  subject  of 
specific  fines  by  the  laws  of  the  theatre.    Are  we,  then, 
to  hold  that,  if  the  defendant  happens  to  offend  in  a  case 
which  has  been  so  provided  for  by  those  laws,  she  shall 
pay  only  2s.  6d.  or  5s.;  but  if  she  offend  in  a  case  which 
has  not  been  so  provided  for,  she  shall  pay  200/.  ?" 


1829. 
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That  case  has  been  recognized  in  Street  v.  Rigby.  (a) 
In  Lowe  v.  Peers  (b)  the  contract  had  but  a  single  ob- 
ject, that  the  defendant  should  marry  the  plaintiff,  who, 
therefore,  recovered  the  liquidated  damages  provided  by 
the  contract.  And  in  Reiley  v.  Jones  (c)  the  whole  object 
of  the  agreement  was,  that  the  defendant  should  transfer 
to  the  plaintiff  his  interest  in  a  public-house.  Park  J. 
put  the  judgment  of  the  Court  upon  this  footing.  In 
Barton  v.  Glover  (d)f  Farrant  v.  Olmius  (e\  and  Crisdee 
v.  BoUon  (f\  the  agreements  for  liquidated  damages 
were  all  confined  to  some  specific  breach.  The  Court 
has  no  power  to  select  one  out  of  the  various  stipulations 
contained  in  this  agreement,  and  apply  the  liquidated 
damages  to  that.  The  whole  agreement  must  be  taken 
together.  In  Daviesw.  PerUon  (g),  Bayley  J.  said,  "  We 
must  look  at  all  parts  of  the  instrument,  in  order  to 
ascertain  whether  it  was  the  intention  of  the  parties  that 
the  sum  of  500/.  should  be  a  penalty  or  liquidated 
damages.  Now,  where  the  sum  which  is  to  be  the  secu- 
rity for  the  performance  of  an  agreement  to  do  several 
acts  will,  in  cases  of  breaches  of  the  agreement,  be  in 
some  instances  too  large,  and  in  others  too  small  a  com- 
pensation for  the  injury  thereby  occasioned,  that  sum  is 
to  be  considered  a  penalty."  Holroyd  J.  "  We  must 
look  to  the  nature  of  the  agreement,  and  of  the  sum 
to  be  paid,  in  order  to  ascertain  whether  the  sum 
which  was  to  secure  the  performance  of  the  agreement 
was  intended  to  be  a  penalty  or  liquidated  damages." 
Littledale  J.  "  Since  the  statute  8  &  9  W.  3.  parties 
in  framing  agreements  have  frequently  changed  the 
word  penalty  for  liquidated  damages;    but  the  mere 


(a)  6Fej.  815. 

(h)  4  Burr,  2225. 

(c)  1  Bingb.  302. 

(d)  Holt,  N.  P.  C.  A%. 


(e)  3  B.  &f  A*  692. 
(/)  3  Carr.  fcf  P.  246. 
(g)  6JS.tf  C.216. 
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alteration  of  the  term  cannot  alter  the  nature  of  the  1829. 
thing;  and  if  the  Court  see,  upon  the  whole  agreement, 
that  the  parties  intended  the  sum  to  be  a  penalty,  they 
ought  not  to  allow  one  party  to  deprive  the  other  of  the 
benefit  to  be  derived  from  the  statute/'  And  in  Randal 
v.  Everest  (a),  where  an  agreement  not  under  seal,  for 
the  lease  of  a  public  house,  contained  a  clause  that  the 
party  neglecting  to  comply  with  his  part  of  the  agree- 
ment should  pay  die  sum  of  100/.,  mutually  agreed 
upon  to  be  the  damages  ascertained  and  fixed  on  breach 
thereof,  it  was  held,  that  the  party  making  a  default 
was  not  liable  beyond  the  damages  actually  sustained. 
Lord  Tenterden  laid  it  down,  that  "  whether  the  term 
penally  or  liquidated « damages  be  used  in  the  agree- 
ment, a  party  who  claims  compensation  for  default  shall 
only  be  allowed  to  recover  what  damage  he  has  really 
sustained."  The  exaction  of  liquidated  damages  would 
be  the  more  severe  in  the  present  instance,  as  the  Plain- 
tiff has  had  the  benefit  of  the  Defendant's  services  for  a 
considerable  proportion  of  the  time  agreed  on ;  and  it  is 
contrary  to  every  principle  of  contracts,  that  a  party 
should  have  performance  pro  tanto,  and  a  penalty  too. 
Pothier(b)  says,  "  I  cannot  receive  the  whole  of  the 
penalty,  and  enjoy  in  part  the  benefit  of  my  right  of  ser- 
vitude: I  cannot,  at  the  same  time,  have  the  one  and 
the  other." 

Wilde  Serjt.  contrd.  In  all  cases  the  rule  is,  to  collect 
the  intention  of  the  parties  from  the  language  of  the 
agreement,  and  not  to  decide  what  is  reasonable  or  un- 
reasonable, for  on  that  no  two  persons  would  be  found 
to  agree.  On  the  contrary,  if  a  contract  be  never  so 
unreasonable,  the  Court  will  sustain  it,  provided  it 
appears  clearly  to  have  been  the  intention  of  the  parties 

(a)  iM.  &M.41. 

(6)  Traites  des  Obligationsy  part  a.  cap,  5.  art.  3.  pi.  351. 
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to  carry  it  into  effect.  In  Astley  v.  Weldon^  the  Court 
treated  the  question  of  liquidated  damages  purely  as  a 
question  of  intention ;  and  Lord  Eldon said,  "If  a  party 
choose  to  stipulate  for  51.  or  50/.,  addditional  rent,  upon 
every  acre  of  furze  broken  up,  or  for  any  given  sum  of 
money  upon  every  load  of  wood  cut  and  stubbed  up,  I 
see  nothing  irrational  in  such  a  contract ;  and  it  appears 
to  me  extremely  difficult  to  apply  with  propriety  the 
word  excessive  to  the  terms  in  which  parties  choose  to 
contract  with  each  other."  Although  the  sum  fixed  in  the 
present  instance  may  appear  somewhat  exorbitant,  when 
applied  to  slight  violations  of  the  contract,  the  parties 
probably  fixed  it  on  the  whole  agreement,  on  account 
of  the  difficulty  of  ascertaining  the  damages  in  matters 
regarding  theatrical  performance.  It  would  be  difficult, 
if  not  impossible,  to  prove  the  precise  sum  the  Plaintiff 
would  lose  by  the  Defendant's  neglecting  to  attend 
rehearsals,  and  so,  performing  imperfectly  the  parts 
allotted  to  him,  or  by  his  transferring  his  services  to  a 
rival  establishment  In  Beiley  v.  Jones,  the  Court  decided 
on  the  ground  that  the  parties  had  one  paramount  object 
in  the  agreement,  and  that  the  defendant  had  violated 
the  agreement  in  respect  of  that  object.  The  paramount 
object  between  these  parties  was,  that  the  Plaintiff  should 
retain  the  Defendant  in  his  theatre,  and  that  the  De- 
fendant should  not  transfer  his  services  to  a  rival  esta- 
blishment; the  Defendant  has  violated  the  agreement  in 
that  respect.  The  language  in  which  the  liquidated 
damages  are  agreed  to  be  paid  is  the  strongest  that  can 
be  employed ;  it  manifests  the  clearest  intention  that 
the  parties  shall  abide  by  it ;  and  if  it  be  not  sufficient 
to  secure  the  payment,  there  is  no  language  and  no 
contract  by  which  they  can  be  secured.  Domes  v.  Penton 
turned  on  the  circumstance,  that  the  defendant  had 
waived  his  right  to  insist  on  liquidated  damages. 

Cur.  adv.  vuti, 

TlNDAL 
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Tindal  C.  J.     This  is  a  rule  which  calls  upon  the       1829- 

Defendant  to  shew  cause  why  the  verdict,  which  has     \j  *~ 

Keuble 
been  entered  for  the  Plaintiff  for  750/.,  should  not  be  v. 

increased  to  1000/.  Farrsw. 

The  action  was  brought  upon  an  agreement  made 
between  the  Plaintiff  and  the  Defendant,  whereby  the 
Defendant  agreed  to  act  as  a  principal  comedian  at 
the  Theatre  Royal,  Covent  Garden,  during  the  four  then 
next  seasons,  commencing  October  1828,  and  also  to 
conform  in  all  things  to  the  usual  regulations  of  the  said 
Theatre  Royal,  Covent  Garden ;  and  the  Plaintiff 
agreed  to  pay  the  Defendant  SL  6s.  8d.  every  night  on 
which  the  theatre  should  be  open  for  .theatrical  per- 
formances, during  the  next  four  seasons,  and  that  the 
Defendant  should  be  allowed  one  benefit  night  during 
each  season,  on  certain  terms  therein  specified.  And 
the  agreement  contained  a  clause,  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  said  agree- 
ment, or  any  part  thereof,  or  any  stipulation  therein 
contained,  such  party  should  pay  to  the  other  the  sum 
of  1000/.,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  any  such  omission,  neglect,  or 
refusal,  should  amount ;  and  which  sum  was  thereby 
declared  by  the  said  parties  to  be  liquidated  and  ascer- 
tained damages,  and  not  a  penalty  or  penal  sum,  or  in 
the  nature  thereof. 

The  breach  alleged  in  the  declaration  was,  that  the 
Defendant  refused  to  act  during  the  second  season,  for 
which  breach,  the  jury,  upon  the  trial,  assessed  the 
damages  at  750/. ;  which  damages  the  Plaintiff  contends 
ought  by  the  terms  of  the  agreement  to  have  been 
aimed  at  1000/. 

It  is,  undoubtedly,  difficult  to  suppose  any  words  more 
precise  or  explicit  than  those  used  in  the  agreement; 
the  same  declaring  not  only  affirmatively  that  the  sum 
of  1000/.  should  be  taken  as  liquidated  damages,  but 
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negatively  also  that  it  should  not  be  considered  as  a 
penalty,  or  in  the  nature  thereof.  And  if  the  clause 
had  been  limited  to  breaches  which  were  of  an  uncertain 
nature  and  amount,  we  should  have  thought  it  would 
have  had  the  effect  of  ascertaining  the  damages  upon 
any  such  breach  at  1000/.  For  we  see  nothing  illegal 
or  unreasonable  in  the  parties,  by  their  mutual  agree- 
ment, settling  the  amount  of  damages,  uncertain  in  their 
nature,  at  any  sum  upon  which  they  may  agree..  In 
many  cases,  such  an  agreement  fixes  that  which  is 
almost  impossible  to  be  accurately  ascertained ;  and  in 
all  cases,  it  saves  the  expense  and  difficulty  of  bringing 
witnesses  to  that  point.  But  in  the  present  case,  the 
clause  is  not  so  confined ;  it  extends  to  the  breach  of 
any  stipulation  by  either  party.  If,  therefore,  on  the 
one  hand,  the  Plaintiff  had  neglected  to  make  a  single 
payment  of  3/.  6s.  8(L  per  day,  or  on  the  other  hand,  the 
Defendant  had  refused  to  conform  to  any  usual  re- 
gulation of  the  theatre,  however  minute  or  unimportant, 
it  must  have  been  contended  that  the  clause  in  question, 
in  either  case,  would  have  given  the  stipulated  damages 
of  1000/.  But  that  a  very  large  sum  should  become 
immediately  payable,  in  consequence  of  the  nonpayment 
of  a  very  small  sum,  and  that  the  former  should  not  be 
considered  as  a  penalty,  appears  to  be  a  contradiction  in 
terms ;  the  case  being  precisely  that  in  which  courts  of 
equity  have  always  relieved,  and  against  which  courts  of 
law  have,  in  modern  times,  endeavoured  to  relieve,  by 
directing  juries  to  assess  the  real  damages  sustained  by 
the  breach  of  the  agreement  It  has  been  argued  at  the 
bar,  that  the  liquidated  damages  apply  to  those  breaches 
of  the  agreement  only  which  are  in  their  nature  un- 
certain, leaving  those  which  are  certain  to  a  distinct 
remedy,  by  the  verdict  of  a  jury.  But  we  can  only  say, 
if  such  is  the  intention  of  the  parties,  they  have  not  ex- 
pressed it;  but  have  made  the  clause  relate,  by  express 

and 
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and  positive  terms,  to  all  breaches  of  every  kind.  We 
cannot,  therefore,  distinguish  this  case,  in  principle, 
from  that  of  Astley  v.  Weldon,  in  which  it  was  sti- 
pulated, that  either  of  the  parties  neglecting  to  per- 
form the  agreement  should  pay  to  the  other  of  them 
the  full  sum  of  200/.,  to  be  recovered  in  his  Majesty's 
courts  at  Westminster.  Here  there  was  a  distinct  agree- 
ment, that  the  sum  stipulated  should  be  liquidated  and 
ascertained  damages  :  there  were  clauses  in  the  agree- 
ment, some  sounding  in  uncertain  damages,  others  relating 
to  certain  pecuniary  payments ;  the  action  was  brought 
for  the  breach  of  a  clause  of  an  uncertain  nature;  and 
yet  it  was  held  by  the  Court,  that  for  this  very  reason 
it  would  be  absurd  to  construe  the  sum  inserted  in  the 
agreement  as  liquidated  damages,  and  it  was  held  to  be 
a  penal  sum  only.  As  this  case  appears  to  us  to  be 
decided  on  a  clear  and  intelligible  principle,  and  to 
apply  to  that  under  consideration,  we  think  it  right  to 
adhere  to  it,  and  this  makes  it  unnecessary  to  consider 
the  subsequent  cases,  which  do  not  in  any  way  break  in 
upon  it.  The  consequence  is,  we  think  the  present 
verdict  should  stand,  and  the  rule  for  increasing  the 
damages  be  discharged. 

Rule  discharged. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Juru%6.      Capel  and  Another  v.  Buszard  and  Others, 
Assignees  of  Jones  and  Another,  Bankrupts. 

it  was  stated     'T'ROVER  for  two  barges ;  first  count  on  the  posses- 

m  V1*0  h*  9*on  °^  ^e  ^ff11668'     ^ea>  not  guilty.    At  the 

by  an  inden-  tr^  before  Lord  Tenterden  C.  J.,  at  the  London  sittings 
jure,  A.  dc-      after  Trinity  term,  1827,  the  jury  found  a  verdict  of  not 

allThat°wharf  V^3  on  ^e  *****  count ;  and  on  the  second  a  special 

next  the  river  verdict,   stating,   as   to   the  grievances   in   that  count 

Thame* f  de-  mentioned,  that,   at  the  time  of  making  the   distress 

abutments,  thereinafter  mentioned,   tV.  R.  Jones  and  G.  Jones  had 

together  with  become  bankrupts,  and  the  Plaintiffs  had  been  chosen 

Iw^nas-  and  appointed  their  assignees;    that  the  Plaintiffs,  as 

sages,  ease-  such  assignees,  before  and  at  the  time  of  the  distress 

ments,  profits,   thereinafter  mentioned,  were  lawfully  possessed,  as  of 

commodities, 

and  appurte-     their  property  as  such  assignees,  of  the  barges  therein- 

nanceswhat-  after  mentioned  to  have  been  taken  and  distrained  by 
aa^wharfbe-  t'ie  defendants;  and  that  by  an  indenture  dated  the 
longing;  and    9th  of  March  1816,  and  made  before  W.  JR.  Jones  and 

that  by  the       g»#  Jones,  or  either  of  them,  became  bankrupts,  between 

indenture  the 

exclusive  use     one  3T.  Broom  of  the  one  part,  and  the  bankrupts  pf 

of  the  land  of  the  other  part,  Brown  demised,  leased,  &c  to  the 
Thames  oo-  bankrupts  all  that  wharf,  ground,  and  premises  next 
posite  to  and  the  river  Thames,  and  also  all  that  capital  brick-built 
in  front  of  the 

wharf,  between  high  and  low  water  mark,  as  well  when  covered  with  water,  as  dry, 
for  the  accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appurtenant  to 
the  wharf,  but  that  the  land  itself  between  high  and  low  water  mark  was  not 
demised :  Held,  that  the  lessor  could  not  distrain,  for  rent  in  arrear,  barges,  the  pro- 
perty of  2t\,  lying  in  the  space  between  high  and  low  water  mark,  and  attached  to 
the  wharf  by  ropes*  • 

warehouse 
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warehouse  of  three  floors  erected  and  built  thereon,  1829. 
abutting  north  on  the  river  Thames,-  east  on  premises 
in  the  occupation  of  T.  Flockton,  south  on  the  street, 
cartway,  and  common  highway  leading  from  Pickle 
Herring  Stairs  to  Horsleydawn  Stairs,  and  west  on  Five- 
foot  Way  or  Little  Wharf,  for  landing  goods ;  and  cer- 
tain other  premises  in  the  indenture  more  particularly 
mentioned;  together  with  free  liberty  for  them,  the 
bankrupts,  their  executors,  &c  during  that  demise,  to 
land  and  load  goods,  &c.  in  common  with  the  rest  of 
the  tenants  of  Brawn  at  the  said  Fivrfoot  Way  or  Little 
Wharf  fronting  the  river  Thames ;  together  with  all 
cellars,  ways,  paths,  passages,  lights,  easements,  profits, 
commodities,  and  appurtenances  whatsoever  to  the  said 
wharf,  ground,  warehouse,  and  premises,  or  any  of  them, 
belonging  or  appertaining;  habendum,  the  same  pre* 
raises,  with  their  and  every  of  their  appurtenances  unto 
the  bankrupts,  their  executors,  Sec.  from  the  22d  of 
March  then  past,  for  the  term  of  thirteen  years,  at  the 
yearly  rent  of  5551.,  by  equal  quarterly  payments,  pay- 
able to  Brown,  and  after  his  death  to  the  person  who 
should  be  entitled  to  the  freehold  of  the  premises.  The 
special  verdict  then  stated,  that  by  the  indenture,  the 
exclusive  use  of  the  land  of  the  river  Thames,  opposite 
to  and  in  front  of  the  said  wharf-ground  between  high 
and  low  water  mark,  as  well  when  covered  with  water 
as  dry,  for  the  accommodation  of  the  tenants  of  the 
wharf,  was  demised  as  appurtenant  to  the  said  whar£ 
ground,  and  premises,  but  that  the  land  itself  between 
high  and  low  water  mark,  was  not  demised  ;  that  on  the 
12th  of  November  1826,  the  sum  of  555L  of  the  rent 
was  in  arrear  and  unpaid ;  and  that  on  that  day,  and  at 
the  time  of  making  the  distress  thereinafter  mentioned, 
the  two  barges,  the  property  of  the  Plaintiffs  as  such 
assignees,  were  attached  by  ropes,  head  and  stern,  to 
the  wharf-ground  aforesaid,  and  were  lying  and  being 
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1829.  on  the  part  of  the  river  Thames  opposite  to  and  in  front 
of  the  said  wharf,  ground,  and  premises,  and  between 
high  and  low  water  mark,  the  exclusive  use  of  which 
Bubzahd.  Was  demised  as  aforesaid ;  that  the  Defendants,  on  the 
said  12th  November,  as  the  bailiffs  of  the  person  who  was  . 
then  entitled  to  the  freehold  of  the  wharf  and  premises, 
and  was  duly  authorized  by  law  to  distrain  for  the 
'  arrears,  seized  and  took  the  two  barges  as  a  distress  for 
the  arrears  of  rent,  and  shortly  afterwards  sold  and 
disposed  thereof  to  satisfy  such  arrears. 

Judgment  having  b*»en  given  in  favour  of  the  Plaintiffs 
below,  the  case  was  brought  into  the  Exchequer  Cham- 
ber on  error. 

Starr,  for  the  Defendants  below.  The  exclusive  use 
found  by  the  special  verdict  is  a  certain  and  determinate 
interest  or  profit,  in'  contradistinction  to  a  profit  to  be 
taken  in  an  uncertain  place,  or  to  a  mere  easement, 
which  latter  could  not  be  described  in  the  old  prece- 
dents as  appendant  or  appurtenant;  Godley  v.  Frith  (a) ; 
but  in  this  case,  the  right  of  the  lessee  between  high 
and  low  water  mark  is  found  by  the  special  verdict  to 
be  appurtenant.  It  may  be  a  substantial  and  tangible 
interest  whereto  a  lessor  may  resort  to  distrain,  and  yet 
be  appurtenant  to  land.  The  technical  rule  is  only 
that  land  shall  not  be  appurtenant  to  land.  In  Co. 
Lit.  121  b.  it  is  said,  that  prescription  doth  not.  make 
any  thing  appendant  or  appurtenant,  unless  the  thing 
appendant  or  appurtenant  agree  in  quality  and  nature 
to  the  thing  whereunto  it  is  appendant  or  appurtenant, 
as  a  thing  corporeal  cannot  properly  be  appendant  to  a 
thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  in- 
corporeal. Mr.  Bailer,  in  his  note  to  this  passage, 
after. adverting  to  some  examples  to  shew  that  this 
position  is  not.  universally  true,  says,  "  The  true  test 

(a)  Telv.  159. 
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seems  to  be  the  propriety  of  relation  between  the  prin-  1829. 
cipal  and  the  adjunct,  which  may  be  found  out  by 
considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  capable  of  union  without  any  incongruity.19  In 
this  case  the  principal  is  the  wharf;  the  exclusive  right 
to  use  the  land  between  high  and  low  water  mark  is  the 
adjunct.  They  agree  in  nature  and  quality,  so  as  to  be 
capable  of  union  without  any  incongruity ;  one,  there- 
fore, may  be  appurtenant  to  the  other. 

But  assuming  this  to  be  an  incorporeal  interest,  the 
same  remedies  are  applicable  to  the  recovery  of  it,  and 
the  same  consequences  at  law  attach  on  the  demise  of  it, 
as  upon  that  of  the  corporeal  principal.  It  is  an  interest 
for  the  recovery  of  which  an  assize  of  novel  disseisin 
would  lie  at  common  law;  that  is,  a  writ  of  entry, 
wherein  A.  complains  that  B.  hath  disseised  him  of  his 
freehold,  and  the  sheriff  is  to  cause  that  tenement  to  be 
reseised,  and  twelve  men  to  view  that  tenement,  &c  (a) 
Bracton,  in  his  chapter  on  the  assize  of  Novel  Disseisin, 
lib. 4.  fol.  164.,  says,  "Locum  autem  non  solum  habet 
hujusmodi  assisa  in  rebus  corporalibus  sicut  in  tene- 
mentis  quibuscunque ;  verum  etiam  in  rebus  incorpo- 
ralibus  sicut  in  servitutibus  et  in  rebus  qua.  pertinent  ad 
tenementum  sicut  in  jure  pascendi,  falcandi,  fodiendi  et 
hujusmodi."  And  again  in  fol.  176.,  "In  quibus  casibus 
omnibus  subvenitur  disseisito  per  breve  de  ingressu 
secundam  formas  inferius  notandas,  tarn  super  posses- 
sionibus  rerum  corporalium,  quam  super  juribus,  scilicet 
rebus  incorporalibus  sicut  super  jure  pascendi  et  hujus- 
modi utendi  fruendi."  Here  the  lessee  had  the  Jus 
utendi,  for  he  had  the  exclusive  right  of  using  the  land 
between  high  and  low  water  mark.  Again,  wherever  a 
view  could  be  had  of  tenements,  among  which  are 
servitudes,  an  assize  lay  for  the  recovery  of  the  rent, 

{a)  Fit%.N.B.  177. 
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1829*  and  even  a  distress  might  be  made  upon  a  servitus  for 
the  rent  of  the  servitus,  provided  it  were  practicable, 
Bracton,  lib.  4.  fol.  181.  It  has  been  said  that  assize 
lay  in  these  instances  only,  because  it  was  a  speedy 
remedy;  but  Bracton,  lib. 4*  fol.  181.,  says,  that  it  lies 
only  where  strictly  applicable ;  and,  therefore,  if  the  com- 
plainant is  ignorant  of,  or  cannot  describe  his  tenement, 
either  in  quality  or  quantity,  or  its  local  situation,  the 
writ  of  assize  of  novel  disseisin  will  not  lie.  The  re- 
medy by  assize  of  novel  disseisin  was  extended  by 
the  statute  of  Westminster,  2d.  Lord  Coke,  in  com- 
menting on  that  statute,  in  2  Inst.  412,,  observes,  that 
Bracton,  who  wrote  before  the  making  of  the  act,  says, 
that  the  assize  lay  for  any  common  appurtenant  to  the 
freehold,  as  for  common  of  pasture  or  of  turbary; 
and  then,  "  That  in  the  reign  of  Henry  III.,  which 
was  before  the  making  of  that  act,  an  assize  did  lie 
of  common  of  piscary;  and  these  opinions  had  great 
probability  of  reason,  yet,  because  (as  hath  been  said) 
there  was  no  writ  in  the  register  in  those  cases,  there- 
fore, before  this  act,  no  writ  did  lie  by  the  general 
opinion  of  the  judges ;  but  now  this  act  hath  cleared  the 
question."  And  Bracton,  when  he  mentions  the  writ 
of  entry,  ad  terminum  qui  prateriit,  lib.  4.  fol.  324., 
asserts,  that  it  will  lie  for  common  of  pasture,  dum 
tamen  pasture  fuerit  certa  et  designata  ad  cerium  numerwn 
averiorum.  These  writs  of  entry,  therefore,  are  appli- 
cable, the  one  to  that  interest  in  land  stated  in  the 
special  verdict,  the  other  to  that  right  of  common  which 
the  same  interest  is  admitted  to  resemble. 

Then,  the  same  consequences  attach  upon  the  de- 
mise of  it  8S  upon  that  of  the  corporeal  heredita- 
ment. The  lessee  has  acknowledged  under  his  hand 
and  seal  that  this  appurtenant  is  part  of  the  premises 
demised,  in  respect  of  which  the  rent  is  reserved.  The 
power  of  distress  is  incident  to  and  inseparable  from  rent 

service, 
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service,  and  to  that  power  there  are  no  stricter  limits       1829.     * 
than  the  following,  which  are  given  in  Fleta,  lib.  2* 
c.  49.,  "  In  qualibet  captione  tria  principaliter  requi- 
rnntar,  certus  locus,  certa  causa,  etseisina  alicujus."    In 
the  present  case,  all  these    three   requisites  concur. 
Littleton,  sect  58.,  does  not  confine  the  right  of  distress 
to  lands,  but  says,  "  If  the  lessor  reserve  to  him  a  yearly 
rent  upon  such  lease,  he  may  choose  for  to  distrain  for 
the  rent  in  the  tenements  letten."    Lord  Coke,  in  com- 
menting on  this  passage,  says,  that  the  rent  must  be 
reserved  out  of  the  lands  or  tenements  whereunto  the 
lessor  may  have  resort  to  distrain.     The  reason  given 
by  Lord  Coke,  therefore,  why  the  rent  should  be  reserved 
out  of  the  lands  and  tenements  is,  that  there  should  be 
a  certain  place  to  distrain  upon.     He  afterwards  pro- 
ceeds to  say,  that  a  rent  cannot  be  reserved  by  a  com- 
mon person  out  of  an  incorporeal  inheritance,  as  tithes, 
fcc ;  but  if  lease  be  made  of  them  by  deed  for  years,  it 
may  be  good,  by  way  of  contract,  to  have  an  action  of 
debt,  but  distrain  the  lessor  cannot."      This  dictum, 
that  it  is  good  by  way  of  contract  only,  is  at  variance 
with  what  was  said  by  the  Court  in  Bally  v.  Wells  {a\ 
where  tithes  were  held  to  be  such  an  estate  as  would 
create  a  privity  between  the  lessor  and  assignee,  so  as  to 
aake  the  latter  liable  upon  a  covenant  running  with  the 
tithes.     There,  it  was  objected  tithes  were  incorpo- 
real, and  could  not  support  a  covenant  by  the  lessee 
thereof,  to  run  with  them,  so  as  to  bind  the  assignee* 
Bat  the  Court,  in  delivering  judgment,  say,  "  There 
seems  to  be  no  difference  between  an  inheritance  in 
lends  and  tithes  as  to  this  matter.     Tithe  is  a  tenth 
part  of  the  profits  of  the  lands ;  the  profit  of  the  land 
is  the  land  itself;  tithes  are  tangible  and  visible;  may 
be  put  in  view  in  an  assize ;  an  ejectment  lies  of  them; 
a  precipe  quod  reddot  lies  of  a  portion  of  tidies:  a  war* 

ranty 
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1629*  ranty  may  be  annexed  to  incorporeal  inheritances: 
they  have  every  property  of  an  inheritance  in  land, 
except  that  they  lie  in  grant,  and  not  in  livery."  Those 
observations  apply  obviously  to  the  nature  of  the  in- 
terest which  the  lessee  took  in  the  space  between  high 
and  low  water  mark.  Again,  beasts  upon  the  common 
might,  at  common  law,  be  distrained  for  the  rent  of  the 
common.  In  the  Year  Book,  26  Hen.  8.  p.  5.,  this  case 
is  stated,  "  In  replevin  defendant  avowed  that  plaintiff 
and  his  ancestors,  &c  had  used  to  have  common  in 
certain  acres  of  the  defendant,  for  which  rent  was  re- 
served at  the  festival  of  Christmas,  which  rent  was  in 
arrear,  and  avowed  the  taking.  Mervin.  Sir,  it  seems 
to  me  that  the  prescription  availeth  not,  for  he  pre- 
scribes to  distrain  in  his  own  soil,  which  would  be  in-  • 
convenient  Fitzherbert.  It  is  a  good  prescription,  and 
may  have  a  lawful  beginning:  the  soil  is  not  charged 
with  the  distress,  but  only  the  beasts.  Afterwards,'  on 
another  day,  Mervin  moved  Englefield  on  the  same 
point,  who  said  as  Fitzherbert  had  said."  In  Graj/s 
case  (a),  it  was  resolved  that  the  lord  might  distrain 
cattle  for  the  rent  of  a  common  on  a  common,  although 
there  was  no  prescription  to  distrain.  In  the  Mayor  of 
Northampton's  case  (6),  Lee  C.  J.  seems  to  have  thought 
that  the  owner  of  the  soil  might  distrain  even  for 
stallage,  provided  the  sum  were  fixed.  These  autho- 
rities shew  that  there  may  be  a  distress  for  rent 
issuing  out  of  an  interest  analogous  to  that  which  the 
lessee  took  under  the  indenture  in  the  space  between 
high  and  low  water  mark.  The  exclusive  use  found  by 
the  jury  was  inferred  from  those  acts  of  enjoyment  of 
which  this  soil  is  capable,  such  as  making  beds  for  the 
barges,  clearing  out  the  mud,  &c.  The  interest  of  the 
tenant  may  be  likened  to  the  vesture  of  land  which  may 
be  distrained  upon.  Co.  Lit.  47  a. ;  or  to  those  particular 

(a)  5X^.78.     S.  C.  Cro.  BU%.  405.  (b)  iWih.iis. 
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rights  for  any  injury  to  which  trespass  will  lie,  as  a  1829. 
right  to  the  herbage ;  or  a  piscary,  Co.  Lit.  4  b.9  Wilson 
t.  Mackreth  (a),  Welsh  v.  Myers,  (b)  These  barges, 
although  not  "  in  and  upon1'  the  wharf  ground,  would 
have  had  no  certain  local  habitation  but  for  the  wharf 
ground  to  which  they  were  attached.  If  these  barges 
were  lawfully  distrained,  when  the  privilege  of  being  so 
attached  only  was  demised  (as  the  Court  of  Common 
Pleas  decided  in  this  very  case  (c)  d  fortiori,  a  distress 
of  them  is  lawful  when  the  tenants  were  in  the  occupa- 
tion of  the  interest  stated  in  this  special  verdict.  They 
occupied  the  premises  demised  according  to  the  mode 
of  occupation  of  which  they  were  capable. 

Richards  for  the  Plaintiffs  below.  The  Defendants 
below  could  not,  by  law,  distrain  the  barges  while  they 
were  between  high  and  low  water  mark,  because  a  distress 
can  only  be  made  on  the  land  out  of  which  the  rent  issues, 
and  here  the  rent  did  not  issue  out  of  the  land  between 
high  and  low  water  mark.  That  land  was  hot  demised, 
but  only  an  exclusive  right  to  use  it.  That  was  a  mere 
easement.  In  Co.  Lit.  47  a.  it  is  said,  "  that  it  ap- 
peareth  by  Littleton  that  a  rent  must  be  reserved  out  of 
the  lands  or  tenements  whereunto  the  lessor  may  have 
resort  or  recourse  to  distrain,  as  Littleton  here  also 
saith,  and,  therefore,  a  rent  cannot  be  reserved  by  a 
common  person  out  of  any  incorporeal  inheritance,  as 
advowsons,  commons,  offices,  corodies,  mulcture  of  a 
mill,  tithes  at  fairs,  markets,  liberties,  privileges,  fran- 
chises, and  the  like.  But  if  the  lease  be  made  of  them 
by  deed  for  years,  it  may  be  good,  by  way  of  contract, 
to  have  an  action  of  debt,  but  distrain  the  lessor  can- 
not" Here  the  land  between  high  and  low  water  mark 
is  not  demised,  but  a  mere  right  to  use  it  That  is  a 
privilege  or  easement,  and,  consequently,  no  rent  can 

(a)  3  Burr.  1814.        (*)  4  Camfb.  368.         (t)  *B$ngb.  137* 
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1829.  issue  out  of  it.  The  11  G.  2.  c.  19.  5.8.  enables  the 
landlord  to  distrain  any  cattle  feeding  upon  a  common 
appurtenant  to  the  land  demised.  At  common  law  such 
Buszard.  cattle  could  not  be  distrained,  because  the  soil  of  the 
common  belonged  to  the  lord  of  the  fee;  and  the  lessor  of 
the  land  (to  which  the  right  of  common  is  appurtenant) 
could  not,  therefore,  enter  on  the  common  land  to  dis- 
train. So,  in  this  case,  the  soil  of  the  land  between 
high  and  low  water  mark  belongs  to  the  king.  The 
lessor  of  the  wharf,  therefore,  can  have  no  right  to  dis- 
train on  that  land,  though  he  may  have,  as  appurtenant  to 
his  own  land,  an  exclusive  right  to  use  the  space  between 
high  and  low  water  mark.  There  are  cases  where  land 
having  been  demised  for  a  term  of  years,  and  the  lessee 
having  had  reserved  to  him  a  right  of  using  part  of  the 
demised  premises  after  the  expiration  of  the  term,  his 
crops  have  been  held  to  be  subject  to  distress  so  long  as 
they  continued  on  the  land,  as  in  Boraston  v.  Green  (a), 
and  Knight  v.  Benett.  (b)  But  in  those  cases  the  land 
itself  on  which  the  distress  was  made  was  originally  de- 
mised, and  not  the  mere  use  of  it,  as  in. this  case. 

Cur.  adv.  vtdt. 

Alexander  C.  B.  This  is  an  action  of  trover  for 
two  barges,  brought  by  the  assignees  of  bankrupts  of 
the  name  of  Jones,  against  two  Defendants,  who  were 
bailiffs,  duly  authorised,  of  the  person  then  entitled  to 
the  freehold  of  a  wharf  and  premises  in  possession  of 
the  Plaintiffs  below,  the  assignees,  and  who  had  seized 
the  two  barges  under  colour  of  distress  for  rent  arrear. 

The  distress  was  made  upon  the  two  barges  lying  in 
the  river  Thames,  but  attached  by  ropes  to  the  wharf 
demised  by  the  principal  of  these  bailiffs,  the  Defendants 
below,  to  the  bankrupt  now  represented  by  the  assignees* 
The  question  is,  Whether  the  distress  is  valid  ?    There 

(a)  iH.Bl.$.  (b)  3£ingh.$&4. 
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is  no  doubt  that  the  wharf  was  demised,  that  rent  was  in         1829. 
arrear,  and  the  distress  made. 

The  controversy  is,  whether  the  barges  were  in  a  posi- 
tion which  rendered  them  liable  to  be  distrained  upon.        Bubzarh* 

It  is  necessary  to  examine  the  terms  of  the  demise 
to  determine  the  nature  of  the  interest  which  the  tenant 
took  under  the  demise  in  the  place  where  the  barges 
were  at  the  time  of  the  distress,  and  then  to  decide 
whether  by  law  property  in  that  place  was  liable  to  be 
distrained   upon.     The  jury   found  a   special   verdict, 
where  the  terras  of  the  demise  are  stated.     In  substance 
they  are  as  follows :  —  By  indenture  Broom  demised  to 
the  bankrupts  all  that  wharf,  ground,  aud  premises  nexf 
the  river  Thames,  and  also  all  that  warehouse  abutting 
north  on  the  Thames,  &c,  together  with  licence  for  them 
during  that  demise  to  land  and  load  goods  in  common  with 
the  rest  of  the  lessor's  tenants  at  Fivefoot  Way  Wharfs 
together  with  all  easements  and  appurtenances  to  the  said 
wharf  and  premises  belonging  or  appertaining:  — the 
special  verdict  then  stated,  that  by  the  indenture  the  ex- 
clusive use  of  the  land  of  the  river  Thames  opposite  to 
and  in  front  of  the  demised  wharf  between  high  and 
low  water  mark,  as  well  when  covered  with  water  as  dry, 
was  demised  as  appurtenant  to  the  wharf,  but  that  the 
land  between  high  and  low  water  mark  was  not  demised* 
It  has  been  observed  that  the  special  verdict  is  in  this 
place  erroneous  and  inconsistent  with  itself.    It  finds 
that  the  exclusive  use  of  the  land  over  which  the  river 
flows  was  demised  as  appurtenant  to  the  wharfs,  but  that 
die  land  itself  was  not  demised.     This  inconsistency  has 
suggested  to  one  of  the  Judges  the  propriety  of  a  venire 
de  novo*    It  is  agreed  that  the  finding  is  inconsistent, 
because  a  grant  of  the  exclusive  use  of  the  land  is  a 
grant  of  the  land*     Therefore  the  verdict  finds  that  the 
land  was  demised,  and  that  it  was  not  demised.     But 
•till  the  majority  of  the  Judges  are  of  opinion  that  there 

is 
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1829.  is  no  occasion  for  a  venire  de  novo:  such  a  step  would, 
in  their  opinion,  occasion  useless  delay  and  expense. 
The  jury  have  put  a  construction  upon  the  instrument. 
The  instrument  is  itself  sufficiently  set  out  upon  the 
special  verdict,  and  the  Court  can  judge  of  its  legal 
effect  They  are  now  informed  as  exactly  what  the 
facts  are  as  they  could  be  by  any  amendment,  and, 
therefore,  do  not  deem  it  necessary  that  there  should 
be  a  venire  de  novo.  The  special  verdict  then  proceeds, 
"  That  on  the  12th  November  1826,  the  sum  of  555L  of 
the  rent  was  in  arrear  and  unpaid ;  and,  that  on  that 
day,  and  at  the  time  of  making  the  distress  thereinafter 
mentioned,  the  two  barges,  the  property  of  the  Plaintiffs 
as  such  assignees,  were  attached  by  ropes,  head  and 
stern,  to  the  wharf  ground  aforesaid,  and  were  lying  and 
being  on  the  part  of  the  river  Thames,  opposite  to  and 
in  front  of  the  said  wharf,  ground,  and  premises,  and 
between  high  and  low  water  mark,  the  exclusive  use  of 
which  was  demised  as  aforesaid;  that  the  Defendants,  on 
the  said  12th  of  November,  as  the  bailiffs  of  the  person 
who  was  then  entitled  to  the  freehold  of  the  wharf  and 
premises,  and  was  duly  authorized  by  law  to  distrain  for 
the  arrears,  seized  and  took  the  two  barges  as  a  distress 
for  the  arrears  of  rent,  and  shortly  afterwards  sold  and 
disposed  thereof  to  satisfy  such  arrears."  Such  is  the 
verdict.  Nothing  is  demised  but  the  wharf,  ground,  and 
premises  next  the  river  Thames,  and  the  capital  built 
brick  warehouse  of  three  floors,  erected  and  built  there- 
on, together  with  the  "  Cellars,  sollars,  rooms,  chamber- 
ways,  paths,  passages,  lights,  easements,  profits,  commo- 
dities, advantages,  and  appurtenances  whatsoever,  to  the 
said  wharf,  ground,  warehouse,  and  premises  belonging 
or  appertaining." 

What  is  demised,  therefore,  is  the  wharf,  ground, 
and  premises  next  the  river,  the  warehouse  and  the 
casements  and  appurtenances  thereto  belonging.     The 
jury  tell  us  that  it  was  as  appurtenant  that  the    ex- 
clusive 
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elusive  right  to  the  use  of  the  land  in  question,  over        1829. 
which  the  barges  were  moored,  passed  to  the  lessee. 

As  it  is  an  acknowledged  rule,  that  land  cannot  be 
appurtenant  to  land,  it  follows  that  the  jury  drew  a 
right  inference  from  the  deed  when  they  found  that  the 
land  itself  between  high  and  low  water  mark  was  not 
demised;  and  when  they  say  that  the  exclusive  use  of  the 
land  was  demised  for  the  accommodation  of  the  tenants 
of  the  wharf,  they  do  not  mean  exclusive  use  in  the 
sense  which  those  words  import,  when  they  are  held  to 
pass  the  land  itself.  That  would  be  contrary  both  to 
their  own  express  finding,  and  to  the  manifest  construc- 
tion of  the  deed  itself,  set  out  upon  the  record.  It  may 
be  assumed  as  a  fact,  therefore,  that  the  land  over  which 
the  barges  were  moored,  was  not  demised,  though  the 
land  to  which  they  were  attached  was  demised.  The 
question  then  comes  to  be,  whether  by  law  a  distress 
can  be  made  upon  property  situated  upon  land  which  is 
not  parcel  of  the  demise  —  land  of  which  the  tenant  has 
at  most  an  easement. 

It  cannot  be  denied  that  the  law  is  generally  under- 
stood to  be  as  laid  down  by  the  Lord  Chief  Baron 
Comyns  in  his  Digest,  title  Distress,  A  S. ;  that,  for  rent 
reserved  upon  a  lease,  a  man  may  distrain  upon  any  part 
of  the  land  out  of  which  the  rent  issues :  evidently  im- 
plying a  negative :  that  he  can  distrain  no  where  else. 

It  would  surely  be  vain  to  contend  that  the  rent 
issed  out  of  the  soil  of  this  navigable  river.  Much 
ancient  learning  has  been  ingeniously  brought  into 
action  upon  this  occasion,  to  prove  that  a  distress  may 
be  taken  upon*  an  easement  or  a  right  analogous  to  what 
the  tenants  are  supposed  to  have  had  upon  the  river  in 
this  case.  But  none  of  the  cases  cited,  when  examined, 
warrant  the  proposition. 

The  total  absence  of  all  clear  and  direct  authority 
upon  such  a  point,  is,  I  think,  decbive  against  it.     I  do 

Vol.  VI.  M  not 
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1829.  not  think  it  necessary  to  examine  the  dicta  and  cases 
which  have  been  mentioned,  in  order  to  shew  that  they 
fail  in  establishing  the  proposition  for  which  they  have 
been  cited. 

The  exceptions  to  the  rule  that  the  distress  must  be, 
upon  the  land,  whether  they  are  found  in  the  common 
law,  or  introduced  by  statute,  all  prove  the  rule. 

The  right  of  the  lord  to  follow  when  the  cattle  are 
removed  within  his  sight,  when  it  is  stated  by  my  Lord 
Coke  in  the  1st  Inst.  161.  is  put  upon  this,  that  in  judg- 
ment of  law  they  are  at  the  time  within  his  fee. 

The  statute  of  Anne,  affording  a  remedy  where  the 
goods  are  carried  off  clandestinely;  the  stat.  of  G. 2. 
authorising  the  landlord  to  distrain  cattle  feeding  upon 
common,  appurtenant  to  the  land  demised;  all  these 
exceptions  prove  the  rule  that  the  distress  must  be 
made  upon  land  out  of  which  the  right  of  the  landlord 
issues. 

There  is  no  reason  in  justice  for  extending  by  sub- 
tilty  the  right  of  distraining  beyond  what  the  ancient 
law  of  the  realm  has  established.  If  the  law  were  as 
contended  by  the  Defendants  below,  the  barges  of  a 
stranger  moored  there  for  a  temporary  purpose  with 
their  cargoes,  might  be  seized ;  which  would  be  unjust. 

It  has  been  said  that  a  decision,  that  the  right  for 
distraining  does  not  exist  upon  property  situated  as  these 
barges  were,  would  be  dangerous  to  the  commercial  in- 
terests of  the  country.  *  I  am  not  able  to  discover  the 
danger.  The  landlord  will  have  his  remedy  by  distress 
upon  the  premises  really  demised,  and  will  have  besides 
his  remedy  upon  the  contract. 

If  it  be  supposed  that  because  the  soil  of  the  river 
cannot  be  demised  by  the  owner  of  the  adjoining  wharf, 
the  easement  or -privilege  of  attaching  their  barges  to 
the  adjoining  wharf  would  be  in  danger,  I  must  say  I 
cannot  discover  the  consequence.  If  this  be  an  ease- 
ment, 
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ment,  as  they  say  it  is,  to  the  benefit  of  which  they  are        1829. 
entitled,  the  law  has  the  means  of  protecting  men  in 
their  easements  appurtenant  to  their  lands  as  well  as  in 
the  lands  themselves.     We  are  of  opinion   that  the 
judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Chief  Justice  of 
the  Common  Pleas,  who  heard  this  case  argued,  does 
not  concur  in  the  opinion  I  have  delivered,  but  thinks 
that  the  judgment  ought  to  be  reversed ;  the  majority, 
however,  of  the  Judges  are  of  opinion,  that  it  ought  to 
be  affirmed,  and  let  it  be  affirmed  accordingly. 

Judgment  affirmed. 


Walsh,  Bart.,  and  Another,  Executors  of  Sir        ju!j  8. 
H.  Strachey,  t>.  Fussell. 

'T'HE  Plaintiffs  declared  in  covenant,  as  executors  of  A  covenant 

Sir  Henry  Strachey,  upon  an  indenture  of  demise,  w^  a  1fs,0f 
bearing  date  the  12th  March  1792,  and  made  between  a  parish,  to  ia- 
the  said  Sir  Henry  of  the  one  part,  and  the  said  Defendant  demnify  the 

on  the  other  part,  by  which  certain  premises  in  the  parish  pans   a8amst 

.       .  *  l  r  any  paupers 

of  Elm  (of  which  it  was  alleged  that  Sir  Henry  was  seised  which  the  co- 
in fee),  were  demised  to  the  Defendant  for  a  term  not  yet  v*n*nter  may 
expired ;  and  the  said  indenture  contained  a  covenant  ^ed  \n  \%i  \% 
by  the  Defendant  for  himself,  his  executors,  adminis-  valid. 
trators,  and  assigns,  that  he  did  in  and  by  the  said 
indenture  covenant,  promise,  and  grant  to  and  with  the 
said  Sir  Henry,  his  heirs,  and  assigns,  amongst  other 
things,  that  he  the  said  Defendant,  his  executors,  ad- 
ministrators or  assigns,  should  and  would  from  time  to 
time,  and  at  all  times  thereafter,  fully  and  clearly  indem- 
nify and  save  harmless  the  churchwardens  and  over- 
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seers  of  the  poor  of  the  parish  of  Elm  for  the  time 
being,  and  all  and  singular  other  owners  and  occupiers 
of  lands  and  tenements,  and  the  inhabitants  of  or  within 
the  parish  of  Elm  for  the  time  being,  of  and  from  all 
manner  of  costs,  rates,  taxes,  assessments,  and  charges 
whatsoever,  for  or  by  reason  or  means  of  the  said  De- 
fendant, his  executors,  administrators,  or  assigns  taking 
an  apprentice  or  servant  who  should  thereby  gain  a  set- 
tlement within  or  become  chargeable  to  the  parish  of  Elm 
aforesaid;  and  then  assigned,  as  a  breach,  that  the  De- 
fendant would  not  indemnify  and  save  harmless  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Elm 
front  all  costs,  by  reason  of  his  taking  an  apprentice  or  ser- 
vant who  should  thereby  gain  a  settlement,  but,  on  the 
contrary  thereof,  he,  the  said  Defendant,  after  the  making 
of  the  said  indenture,  and  after  the  death  of  the  said  Sir 
Henry,  and  during  the  continuance  of  the  said  term,  to 
wit,  on  the  1st  day  of  December  in  the  year  of  our  Lord 
1826,  took  a  certain  servant,  to  wit,  one  William  Lans- 
down,  within  the  true  intent  and  meaning  of  the  said 
indenture,  and  the  said  William  Lansdawn,  by  reason  of 
his  being  such  servant  to  the  said  Defendant,  did  gain  a 
settlement  within  the  parish  of  Elm  aforesaid,  and  within 
the  true  intent  and  meaning  of  the  said  indenture,  to 
wit,  in  the  parish  aforesaid,  in  the  county  aforesaid: 
and  the  said  Plaintiffs  further  said,  that  the  said  Wil- 
liam Lansdctwn  having  so  gained  such  settlement  as 
aforesaid,  did  afterwards,  to  wit,  on  the  14th  day  of 
February,  in  the  year  of  our  Lord  1 827,  by  reason  of 
the  premises,  become  chargeable  to  the  said  parish,  and 
the  overseers  of  the  poor  of  the  parish  aforesaid  for  the 
time  being,  by  reason  thereof,  as  such  overseers  as  afore- 
said, were  theretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  forced  and. 
obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend 
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divers  large  sums  of  money,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  the  sum  of  100/.  in  and  about  the 
necessary  support,  maintenance,  and  sustaining  the  said 
William  Lansdcram  and  his  family,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid* 

The  Defendant  pleaded  several  pleas  in  bar,  to  which 
there  was  a  demurrer  and  joinder ;  and  the  question 
which  ultimately  arose  was,  Whether  the  covenant  were 
a  valid  covenant  in  law  ? 

This  case  was  argued  twice ;  by  Wilde  Serjt.  for  the 
Plaintiffs,  and  Stephen  Serjt  for  the  defendant.  The 
argument  arising  upon  a  demurrer  to  the  pleas,  the 
counsel  for  the  Plaintiff  commenced  and  replied ;  but 
the  case  will  be  more  intelligible  here  if  it  commence 
with  the 


1829. 


Argument  for  the  Defendant.  The  declaration  is  ill 
on  two  grounds.  First,  the  action  does  not  lie  for  the 
Plaintiffs  as  executors ;  secondly,  the  covenant  on  which 
they  sue  is  void  ;  as  being  unreasonable,  in  restraint  of 
trade,  and  contrary  to  the  policy  of  the  poor  laws. 

1st,  The  testator  of  the  Plaintiffs,  Sir  Henry  Strachey, 
having  been  seised  in  fee,  the  action  ought  to  have  been 
brought  by  his  heir  or  devisee,  who  would  be  the  per* 
sons,  if  any,  entitled  to  damages  for  a  breach  of  a  cove- 
nant affecting  the  value  of  the  land.  The  Mayor  of 
Congleton  v.  Pattison  (a)  may  seem  to  be  an  authority 
the  other  way ;  but  in  that  case  the  covenant  did  not 
run  with  the  land.  It  should  appear  also,  that  the 
party  suing  on  such  a  covenant  was  the  occupier  of  the 
land ;  for  no  one  else  could  be  damnified,  the  occupier 
alone  being  the  person  liable  to  pay  poor  rates.     But, 

2dly,  The  covenant  is  void.  It  is  unreasonable  that 
a  lessor  should  prescribe  to  a  lessee  the  mode  in  which 


(a)   io  East,  130. 
M  3 
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he  is  to  conduct  his  business,  or  the  quarter  from  which 
he  is  to  engage  his  workmen,  and  to  impose  on  him  a 
liability  for  a  term  of  unlimited  duration.  It  would  be 
impossible  to  predict  at  what  distance  of  time  the  De- 
fendant might  be  called  on  in  respect  of  such  a  covenant. 

Such  a  stipulation  is  also  illegal  as  being  in  restraint 
of  trade.  In  Colgate  v.  Bacheler  (a),  and  Hartley  v. 
Rice(b)9  it  is  laid  down  that  covenants  which  merely 
tend  to  restrain  trade,  or  even  to  discourage  it,  cannot 
be  supported  in  law.  Mitchel  v.  Reynolds  (c)  has  decided, 
that  general  restraints  of  trade  are  absolutely  void,  and 
even  particular  restraints,  unless  upon  adequate  con- 
sideration. If  the  consideration  does  not  appear,  or  ap- 
pears to  be  insufficient,  the  Court  will  presume  that  the 
restraint  is  unjustifiable.  In  the  present  instance  the 
restraint  is  manifest,  and  no  adequate  consideration 
appears. 

Then,  the  covenant  is  contrary  to  the  policy  of  the 
poor  laws.  According  to  Blackstone  (d),  settlements 
were  given  to  encourage  application  to  trades ;  so  that 
if  the  covenant  had  the  effect  of  preventing  the  defend- 
ant from  hiring  workmen  out  of  other  districts,  they 
might  be  precluded  from  bettering  their  condition  :  if  he 
hired  them,  notwithstanding  the  covenant,  the  overseers 
having  no  longer  any  motive  for  economy,  would  en* 
courage  pauperism  by  a  lavish  allowance. 


Argument  for  the  Plaintiffs. 

The  action  lies  for  the  Plaintiffs,  the  executors  of  the 
lessor,  because  the  covenant  is  personal  and  does  not 
run  with  the  land:  Spencer's  case(e)i  Bally  v.  Wells (g), 
Gray  v.   Cirthbertsen  (A),    Canham  v.  Rust.(i)     Where 


M 


Cro*  Eliz.  87a. 

xo  Eastt  %%. 
(c)  1  P.  Wms.  181. 
\i)  1  BI.  Com.  35%. 


(?)  5  Rep.  16  a. 
(g)  %Wils.%s. 
\h)  Selw.N. P. 498. 
(#)  8  Taunt.  %3j. 
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a  seisin  in  fee  is  alleged,  it  is  not  necessary  to  shew 
occupation  ;  Bullard  v.  Harrison  (a) ;  and  though  the 
occupier  pay  the  rates,  the  lessor  is  damnified  where 
their  amount  is  increased,  since  they  ultimately  fall  on 
the  rent 

There  is  nothing  unreasonable  in  the  covenant,  or  in 
restraint  of  trade.  It  would  have  been  easy  for  the 
Defendant  to  have  engaged  workmen  in  such  a  way  as 
not  to  confer  a  settlement ;  and  even  if  that  were  im- 
possible, if  any  increased  liability  were  incurred,  the 
Defendant  would  doubtless  obtain  the  premises  at  a  lower 
amount  of  rent.  So  that  if  there  were  any  partial  re- 
straint, there  is  an  adequate  consideration  for  it;  which, 
even  according  to  Mitchel  v.  Reynolds,  and  Homer  v. 
Askford  (ft),  is  a  sufficient  answer  to  any  such  objection. 
But  the  Mayor  qfCongleton  v.  Pattison  has  decided,  that 
an  engagement  to  bear  the  burthen  occasioned  by  the 
introduction  of  a  manufacturing  business,  is  no  restraint 
of  trade. 

With  respect  to  the  poor  laws,  a  pauper  has  no  pri- 
vilege to  claim  a  settlement  in  one  place  rather  than 
another;  being  entitled  to  relief  wherever  he  is  settled, 
the  locality  of  his  settlement,  is,  so  far,  a  matter  of  in- 
difference ;  and  with  respect  to  the  overseers,  although 
a  covenant  to  pay  a  net  sum  in  discharge  of  a  parish 
liability  be  illegal,  a  contract  of  indemnity  has  never 
been  holden  ill. 


1829. 


Tindal  C.  J.  The  Plaintiffs  declared  in  covenant  as 
executors  of  Sir  Henry  Straehey  upon  an  indenture  of 
demise,  bearing  date  the  12th  March  1792,  and  made 
between  the  said  Sir  Henry  of  the  one  part,  and  the 
said  Defendant  of  the  other  part,  by  which  certain  pre- 
mises were  demised  to  the  Defendant  for  a  term  not  yet 


(a)  4M.  Gf  5.387- 


(b)  ^Bing.  322. 
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expired ; 
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expired;  and  the  said  indenture  contained  a  covenant 
by  the  Defendant  for  himself,  his  executors,  admi- 
nistrators, and  assigns,  that  he  did  in  and  by  the  said 
indenture  covenant,  promise,  and  grant  to  and  with  the 
said  Sir  Henry,  his  heirs  and  assigns,  amongst  other 
things,  that  he  the  said  Defendant,  his  executors,  ad- 
ministrators, or  assigns,  should  and  would  from  time  to 
time,  and  at  all  times  thereafter,  fully  and  clearly  in- 
demnify and  save  harmless  the  churchwardens  and  over* 
seers  of  the  poor  of  the  parish  of  Elm  for  the  time 
being,  and  all  and  singular  other  owners  and  occupiers 
of  lands  and  tenements,  and  the  inhabitants  of  or  within 
the  parish  of  Elm  for  the  time  being,  of  and  from  all 
manner  of  costs,  rates,  taxes,  assessments,  and  charges 
whatsoever,  for  or  by  reason  or  means  of  the  said  De- 
fendant, his  executors,  administrators,  or  assigns  taking 
an  apprentice  or  servant  who  should  thereby  gain  a 
settlement  within  or  become  chargeable  to  the  parish  of 
Elm  aforesaid ;  and  then  assigned  as  a  breach,  that  the 
Defendant  would  not  indemnify  and  save  harmless  the' 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Elm  from  all  costs  by  reason  of  his  taking  an  apprentice  or 
servant  who  should  thereby  gain  a  settlement,  but  on  the 
contrary  thereof,  he,  the  said  Defendant,  after  the  making 
of  the  said  indenture,  and  after  the  death  of  the  said 
Sir  Henry,  and  during  the  continuance  of  the  said  term, 
to  wit,  on  the  1  st  day  of  December,  in  the  year  of  our 
Lord  1826,  took  a  certain  servant,  to  wit,  one  William 
Lansdctam,  within  the  true  intent  and  meaning  of  the 
said  indenture,  and  the  said  William  Lansdown,  by  reason 
of  his  being  such  servant  to  the  said  Defendant,  did  gain 
a  settlement  within  the  parish  of  Elm  aforesaid,  and  within 
the  true  intent  and  meaning  of  the  said  indenture,  to 
wit,  in  the  parish  aforesaid,  in  the  county  aforesaid, 
and  having  gained  such  a  settlement  became  chargeable 
to  the  parish  of  Elm.     The  Defendant  pleaded  several 
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pleas  in  bar,  to  which  there  was  a  demurrer  and  joinder; 
and  the  question  which  ultimately  arose  was,  Whether 
the  covenant  was  a  valid  covenant  in  law  ? 

It  was  contended,  on  the  part  of  the  Defendant,  first, 
hat  the  Plaintifis  had  no  interest  which  would  authorize 
them  to  maintain  an  action ;  secondly,  that  the  covenant 
was  void ;  on  the  ground  that  it  was  unreasonable,  that 
it  was  in  restraint  of  trade,  and  that  it  was  against  the 
policy  of  the  poor  laws,  inasmuch  as  it  took  away  from 
the  overseers  any  reason  for  economy,  and  was  injurious 
to  the  poor  themselves.  <  But  we  do  not  think  any  of  the 
objections  maintainable;  for,  as  to  the  first,  the  cove- 
nant being  an  express  covenant  with  the  lessor,  and  not 
being  a  covenant  running  with  the  land,  an  action  lies 
for  the  breach  thereof  in  the  name  of  the  personal  re- 
presentative of  the  covenantee,  who  becomes  a  trustee 
for  the  persons, "whoever  they  may  be,  who  are  bene- 
ficially interested  in  the  performance  of  the  covenant. 
And  as  to  the  objections  to  the  covenant  itself,  we  do 
not  think  any  of  the  consequences  above  stated  flow  so 
naturally  and  necessarily  from  the  observance  of  this 
covenant  as  to  call  upon  the  Court  to  hold  it  to  be  void- 
It  is  not  contended  that  the  covenant  is  illegal  on  the 
ground  of  the  breach  of  any  direct  rule  of  law,  or  the 
direct  violation  of  any  statute ;  and  we  think  to  hold  it 
to  be  void  on  the  ground  of  its  impolicy  or  incon- 
venience, we  ought  to  be  clearly  satisfied  that  the  per- 
formance   of  it  would  be   necessarily  attended  with 
injury  or  inconvenience  to  the  public.     But  such  is  not 
the   case.     There  is  nothing  in   the  covenant  which 
will  prevent  the  poor  generally  from  being  employed 
by  the  Defendant ;  he  may  employ  as  a  servant  or  an 
apprentice  the  poor  of  that  parish,  who  may  be  sufficient 
for  the  service  of  the  milt;  he  may  employ  in  those 
capacities    the    poor  who  have    settlements  in  other 
parishes,  but  who  have  certificates  from  those  parishes ; 
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or  he  may,  in  the  case  of  servants,  hire  them  for  a 
smaller  term  than  a  year,  and  thereby  prevent  them 
altogether  from  gaining  a  settlement.  There  is,  there- 
fore, no  general  restraint  of  the  poor  from  being  em- 
ployed in  the  service  of  the  Defendant  in  this  parish. 
And  as  to  any  abstract  right  in  a  pauper  to  obtain  a 
settlement  in  any  parish  he  chooses  to  select,  as  he 
must  have  a  settlement  some  where,  the  law  will  not 
consider  a  settlement  in  one  parish  rather  than  another 
as  any  benefit  to  the  poor.  If  the  objections  urged  in 
this  case  had  been  entitled  to  weight,  we  think  they 
would  not  have  been  omitted  in  the  Mayor  qf,Con~ 
gleton  v.  Pattison ;  for  although  the  question  in  that 
case  was,  whether  the  covenant  ran  with  the  land  or 
not,  this  objection  would  at  once  have  put  an  end 
to  the  action.  And  in  a  case  of  Hill  and  Others  v. 
Eastaff]  which  was  argued  in  B.  R.  in  Easier  term  1819, 
where  an  action  of  debt  was  brought  upon  a  bond  con- 
ditioned that  the  obligors,  who  were  the  churchwardens 
and  overseers  of  one  parish,  should  indemnify  the  ob- 
ligees, who  were  the  churchwardens  and  overseers  of 
another  parish,  and  all  the  inhabitants  of  that  parish, 
from  all  costs,  charges,  and  expenses  which  might  be 
incurred  by  the  latter  parish,  by  reason  of  one  Stevenson 
having  put  himself  apprentice  to  one  Moor  in  the  latter 
parish,  the  Court  gave  judgment  for  the  plaintiff;  and 
some  of  the  objections  above  raised  would  have  applied 
as  well  to  his  case  as  to  the  one  before  us.  Upon  the 
whole,  we  think  the  judgment  in  this  case  should  be 
given  for  the  Plaintiffs. 

Judgment  for  the  Plaintiffs. 
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A  RULE  for  judgment  as  in  case  of  a  nonsuit  for  where  a  rule 

not  proceeding  to  trial  in  this  cause,  had  been  dis-  *<>r  judgment 

___     as  in  case  ox  a 
charged  on  Saturday,  May  SOth,   upon  the   Plaintiff's  nonsuit,  is  dis- 

giving  a  peremptory  undertaking  to  try  at  the  next  sit*  charged  upon 

tings.     In  the  rule  there  was  no  mention  of  costs.  un^ertTkin^ 

On  the  ensuing  Monday,  by  consent,  the  rule  was  costs  incurred 

drawn  up  as  follows :  —  "  Partington,  Gent,  one,  &c  at  the  Stings, 

in  consequence 
v.  Wyatt.     Upon  reading  a  rule  made  in  this  cause  on  of  notice  0f 

Friday,  22d  instant,  and  the  affidavit  of  WUliam  Par-  trial,  are  not 
tington,  the  Plaintiff  in  this  cause,  and  upon  hearing  ^  mention"ed 
counsel  for  both  parties,  It  is  ordered,  that  the  said  in  the  rule, 
rule  be  and  the  same  hereby  is  discharged,  the  Plaintiff 
by  his  counsel  hereby  undertaking  peremptorily  to  pro* 
ceed  to  the  trial  of  this  cause  at  the  sittings  after  next 
Trinity  term,  to  be  holden  at  Guildhall,  in  and  for  the 
city  of  London.  And  it  is  further  ordered,  that  the  said 
Plaintiff  do  and  shall  pay  to  the  said  Defendant,  or  his 
attorney,  costs,  to  be  taxed  by  one  of  the  prothonotaries 
of  this  Court,  for  the  Plaintiff's  not  proceeding  to  the 
trial  of  this  cause  at  the  sittings  after  Hilary  term,  1827, 
and  also  at  the  sittings  after  Michaelmas  term  last,  pur- 
suant to  notice  given,  unless  the  said  Plaintiff,  after 
notice  of  this  rule  to  be  given  to  his  attorney  or  agent, 
shall  shew  sufficient  cause  to  the  said  prothonotary  to 
the  contrary  at  the  time  of  such  taxation." 

The  circumstances  of  the  case  were  enquired  into  by 
the  prothonotary,  and  upon  a  due  hearing  he  refused  to 
allow  the  Defendant  the  costs  incurred  by  him  and  his 
witnesses  during  six  days  stay  at  the  sittings,  (at  the  end 
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of  which  time  the  Plaintiff  withdrew  his  record,)  or  the 
costs  of  the  briefs  delivered  at  the  sittings. 
Upon  an  affidavit  of  these  facts, 

Taddy  Serjt.  obtained  a  rule  nisi  for  the  prothonotary 
to  review  his  taxation,  and  allow  the  Defendant  all  the 
costs  incurred  by  his  attending  the  sittings. 

Bompas  Serjt.  who  shewed  cause,  relied  on  the  cir- 
cumstance that  by  the  terms  of  the  rule  the  costs  were 
left  in  the  discretion  of  the  prothonotary,  as  he  was 
only  to  allow  them  in  case  the  Plaintiff  did  not  shew  a 
sufficient  cause  to  the  contrary :  and  as  he  had  decided 
on  a  hearing,  it  must  be  presumed  sufficient  cause  had 
been  shewn.  Further,  he  contended  that  costs  incurred 
at  the  sittings  could  not  be  given  upon  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit  discharged  upon  a  peremp- 
tory undertaking.  Such  costs  could  only  be  obtained  on 
a  rule  for  costs  for  not  proceeding  to  trial  pursuant  to 
notice. 

Taddy.  The  discretion  of  the  prothonotary  was  to  be 
exercised  only  as  to  the  quantum,  not  as  to  the  right  to 
costs ;  and  the  Defendant  is  entitled  to  obtain  the  costs 
of  the  sittings  on  a  rule  for  judgment  as  in  case  of  a 
nonsuit;  otherwise  the  parties  must  be  put  to  the  ex- 
pense of  two  rules  instead  of  one. 

By  the  rule  of  Trinity  term,  IS  G.  2.  17S9,  "  It  is 
ordered  by  the  Court,  that  from  and  after  the  last  day 
of  this  term,  where  notice  is  given  of  the  execution  of  a 
writ  of  enquiry  and  not  countermanded  in  time,  the 
defendant  shall  be  entitled  to  costs  from  the  plaintiff  for 
not  executing  such  writ  of  enquiry,  in  the  same  manner 
as  the  defendant  by  the  course  of  the  Court  is  now  en- 
titled to  costs  from  a  plaintiff  tt?Ao  does  not  proceed  to 
the  trial  of  an  issue  joined  after  notice  given."     And 

such 
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such  costs  were  allowed  in  Jones  dem.  Wyat  v.  Stephen-        1829- 
son  (a),  Ketle  v.  Bromsale.  (b)    Such  also  is  the  practice  of  p7^J^QN 
the  Court  of  King's  Bench.    '  v. 

In  Impej/s  Common  Pleas  it  is  stated,  "  It  has  been  Wyatt. 
determined,  and  is  now  the  practice  of  this  Court,  that 
if  the  defendant  obtains  a  rule  for  costs  for  not  going  to 
trial,  he  shall  not  have  a  rule  for  judgment  as  in  the 
case  of  a  nonsuit :  Ogle  v.  Moffat,  (c)  But  if  any  sub- 
sequent laches  is  made,  a  judgment  as  in  case  of  a  non- 
suit, may  then  be  applied  for;  and  as  those  costs  are 
always  allowed  in  the  latter  rule,  there  does  not  seem 
any  necessity  ever  to  move  for  the  former  one." 

Tindal  C.  J.  When  the  rule  of  Saturday,  May  30th, 
was  moved  for,  nothing  more  passed  than  would  autho- 
rize the  drawing  up  the  rule  in  the  ordinary  form, 
which  is,  that  the  rule  be  discharged  on  a  peremptory 
undertaking  to  try.  It  appears  that  on  the  Monday 
following  a  special  rule  was  drawn  up  by  consent,  in 
which  the  costs  were  left  in  the  discretion  of  the  pro- 
thonotary,  who,  upon  hearing  both  parties,  has  refused 
to  allow  any :  either  way,  therefore,  the  party  is  in  the 
same  state,  and  there  is  no  ground  for  the  interference 
of  the  Court. 

Park  J.  We  are  desired  to  insert  in  the  rule  words 
which  are  not  there.  The  prothonotary  did  hear  the 
parties  according  to  the  rule;  and  in  his  judgment  a  suffi- 
cient cause  was  assigned  for  not  allowing  the  Defendant 
the  costs  in  question.  We  cannot  yield  to  this  ap- 
plication. 

• 
Burrough  J.  concurred. 


(a)  Barnes*  316.  (c)  Barnes  f  133.  316. 

(b)  Id.  230. 


Gaselee 
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1829.  Gaselee  J.     This   is  in   the  usual  form:   and  the 

prothonotary  did  hear  and  decide.     Perhaps,  for  the 
future,  it  should  be  part  of  the  rule  that  the  costs  of  the 
Wyatt.      sittings  shall  be  borne  by  the  Plaintiff  upon  enquiry  by 
the  prothonotary  as  to  their  amount 

Rule  discharged. 


Partington 


Jufy  6.         Doe  dem.  Hammond,  Petty,  Mules,  and 
Woodley  v.  Cooke  and  Another. 

In  favour  of  a  HTHIS  was  an  action  of  ejectment  brought  upon  several 
e'ectment  who  demises,  against  Joseph  Cooke  and  John  Newton. 

•hewed  no  title  At  the  trial,  the  jury  found  a  verdict  for  Defend- 
to  the  premises  axit  tfewton,  and  for  the  Plaintiff,  against  Cooke,  as 
recovered,  the  to  so  much  of  the  premises  as  were  in  his  possession  ; 
Court  would  and,  upon  a  motion  being  being  made  for  leave  to  set 
surren&r  erf  a*  as^e  ^e  v^rdict  and  enter  a  nonsuit,  on  the  ground  that 
mortgage  term  the  legal  estate  was  not  in  any  of  the  lessors  of  the 

to  the  owner  of  pia;ntiff  but  was  in  certain  trustees  under  the  will  of 

the  inherit- 

ance,  from  the   Mr.  Middleditch,  named  Mangles  and  Taddy,  in  whom 

circumstance,  no  demise  was  laid,    the   facts  were   directed    by  the 

the  Court  of '  Court  to  be  stated  in  a  special  case. 

Chancery  had  It  appeared  by  that  case,  that  the  premises  in  question* 

decreed  a  sale  among^  others,  were  conveyed  by  indentures  of  lease 

gaged  pro-  and  release  of  August  1793,  to  the  use  of  Lubbock  and 

perty  for  the  Clarke,  for  the  term  of  600  years,  upon  trust  by  mort- 

the  money  8a8e  or  sa'e  to  ra'se  ^le  sum  °f  15,000/.,  or  SO  much 
borrowed,  and  thereof  as  Mr.  Middleditch  should  by  deed  or  will  direct, 
had  take* *****  *"**  su^Ject  thereto,  to  certain  uses  therein  mentioned, 
place  under  with  the  ultimate  remainder  in  fee  to  the  use  of  Mr. 
the  decree : 

But  the  Defendant  had  not  purchased  the  land  in  question  under  the  decree,  and 
there  was  no  evidence  of  any  further  proceedings  in  Chancery. 

Middle- 
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Middleditch  and  his  heirs  ;  the  deed  of  release  con-  1829. 
taining  a  clause  of  cesser  of  the  said  term  of  600  years, 
after  full  payment  of  the  monies  raised  under  it,  and  of 
the  costs  and  expenses  of  the  trustees.  And  it  appeared 
farther,  that  by  a  deed  of  assignment  of  the  25th  March 
1794,  Lubbock  and  Clarke  the  trustees,  by  the  direction 
of  Middleditch  who  was  a  party  to  the  same,  assigned 
the  premises  in  question,  amongst  others,  to  Charles 
Hammond,  to  hold  for  the  said  term  of  600  years,  subject 
to  a  proviso  for  redemption  on  payment  of  the  sum  of 
60002.  and  interest. 

It  was  further  proved  that  Mr.  Middleditch,  by  his 
will,  dated  in  November  1798,  devised  all  his  real  estates 
to  Mangles  and  Taddy,  and  their  heirs,  upon  trust,  to 
sell  so  much  thereof  as  was  necessary  to  pay  all  monies 
due  upon  mortgage  of  any  part  of  his  estate,  and  all 
his  debts  and  legacies,  and  as  to  the  residue,  in  trust, 
for  the  separate  use  of  his  wife,  her  heirs  and  assigns ; 
and  that  he  died  in  the  year  1799. 

One  of  the  demises  was  laid  in  the  names  of  Petty, 
Mules,  and  Woodley,  the  trustees  named  in  the  will  of 
Mrs.  Middleditch,  afterwards  Mrs.  M'Kenzie ;  and  one 
other  demise  was  laid  in  the  name  of  Elton  Hammond, 
who  was  the  personal  representative  of  Charles  Hammond 
the  mortgagee. 

The  Defendant,  Cooke,  proved,  that  in  1799,  a  suit 
was  instituted  in  the  Court  of  Chancery  for  carrying 
the  will  of  Mr.  Middleditch  into  effect ;  in  which  suit, 
amongst  other  persons,  Charles  Hammond  the  mortgagee 
was  a  party,  and  that  by  certain  decretal  orders  made  in 
1801  and  1802,  it  was  ordered  (amongst  other  things), 
that  monies  should  be  raised  by  sale  or  mortgage  of 
the  estate,  and  that  what  was  found  due  on  the  mortgage 
should  be  paid  to  the  mortgagee,  and  all  further  di- 
rections and  costs  were  reserved  until  after  sale  o( 
the  estates. 

No 
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1829.  No  evidence  was  given  as  to  any  further  proceedings 

in  the  Chancery  suit,  nor  was  any  evidence  given  by 
Cooke  of  any  title  to  the  premises  sought  to  be  recovered, 
though  it  was  proved  that  some  sales  took  place  under 
the  decree,  and  that  he,  Cooke,  had  bought  certain  lots, 
not  appearing,  however,  to  fortn  any  part  of  the  premises 
in  question. 

Wilde  Seijt  for  the  lessors  of  the  Plaintiff.  On  the 
part  of  the  Defendant,  Cooke,  the  Court  is  called  on  to 
presume  that  the  mortgage  money  advanced  by  Ham- 
mond in  March  1794  has  been  paid  off,  and  that  the 
term  assigned  to  him  to  secure  it,  has  either  ceased 
under  the  proviso  of  cesser,  or  has  been  surrendered  to 
the  owners  of  the  inheritance,  so  as  to  be  merged  in 
the  fee  now  vested  in  Mangles  and  Taddy,  the  trustees 
under  Mr.  Middleditch's  will.  In  order,  however,  to 
raise  the  presumption  of  the  surrender  or  cesser  of 
the  term,  the  Defendant  ought,  at  least,  to  have  shewn 
the  payment  of  the  money ;  for  it  was  not  for  the  lessors 
of  the  Plaintiff  to  prove  the  negative,  and  shew  that  the 
money  had  not  been  paid.  But  proof  of  payment  would 
not  have  been  sufficient  The  Defendant  is  not  owner 
of  the  inheritance,  nor  does  he  claim  under  him :  and 
an  outstanding  term  always  enures  to  the  benefit  of  the 
owner  of  the  inheritance,  or  those  who  claim  under 
him ;  Cholmondeley  v.  Clinton  (a) ;  in  favour  of  whom 
the  courts  have  sometimes  directed  juries  to  presume 
a  surrender  of  a  term ;  never  against  them.  In  Doe  v. 
Wrighte{b),  the  contest  was  between  parties,  both  of 
whom  claimed  as  heirs  at  law;  and  in  Doe  v.  HiU 
der[c\  between  a  tenant  by  elegit,  and  another  cre- 
ditor to  whom  a  mortgage  had  been  made  by  way  of 
unfair  preference.  Lord  Eldon  and  Richards  C.  B.  dis- 
approved of  the  ruling  in  that  case,  (Aspinall  v.  Thomp- 

(<*)  sugd.  r.  er  p.  4*j.    (*)  %  b.  &  a.  710.    00  %b.&a.  78a. 

son\ 
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mm  (a),  and  the  Defendant  afterwards  recovered  by  1829. 
shewing  there  had  been  no  surrender.  In  all  the  other 
cases  the  presumption  has  been  in  favour  of  the  owner 
of  the  inheritance,  and  never  against  him ;  GoodtitU  v. 
Janet  (&),  Doe  v.  JSybourn  (c)9  Roe  v.  Meade  (d)9  Emery  v. 
Grocock(e\  Townsendv.Champernawn(g);  unless  where 
he  has  attempted  to  defeat  his  own  acts,  as  in  Bartlett 
v.  Dcwnes.  (h) 

At  any  rate,  the  Court  will  not  make  a  partial  pre- 
sumption ;  if  they  presume  that  the  mortgage  to  Hammond 
has  been  paid  off,  they  will  presume  that  all  the  other 
debts  have  been  paid  and  all  the  trusts  executed,  in 
which  case  the  estate  would  be  in  Petty,  Mides,  and 
fVoodley,  the  trustees  under  the  will  of  Mrs.  MiddleditcA. 

Merewether  Serjt.  contra.  There  is  enough  in  the 
present  case  to  justify  the  presumption  of  a  surrender 
of  the  term  to  the  owners  of  the  fee.  No  title  is 
shewn  in  the  lessors  of  the  Plaintiff.  They  all  claim 
ultimately  under  trustees,  who  took  from  Middleditch 
in  trust  to  concur  in  the  sales  ordered  in  the  suit  in 
equity,  to  which  Hammond,  the  mortgagee,  was  himself 
a  party.  In  that  suit,  as  long  since  as  1801,  the  pro- 
perty is  dealt  with  as  vested  in  Mangles  and  Taddy, 
which  could  not  have  been  the  case  if  the  term  of  600 
years  had  not  ceased.  There  is,  therefore,  ample  ground 
for  presuming  that  it  had  been  surrendered;  that  the 
mortgage  money  had  been  paid ;  and  that  the  Defendant 
purchased  under  the  authority  of  the  Court. 

Wilde.  If  the  proceedings  in  Chancery  had  ever  ter- 
minated, it  would  have  been  easy  for  the  Defendant  to 

(a)  SHgd.V.&P.AA5.  (e)  6Madd.54- 

(b)  7  T.  R*  47.  (g)  i  Toung  fcf  Jarv.  538. 
(e)   7T.R.2.  (&)  3JI.tfC.6l6. 
(d)  8T.Jt.n8. 

Vol.  VI.  N  have 
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have  shewn  that  fact;  and  it  would  be  extravagant  to 
presume  satisfaction  from  the  mere  existence  of  a  Chan* 
Hammond    eery  suit. 

••  Cut.  adv.  vult. 


Cooke. 


Tindal  C.  J.    (After  stating  the  case,  as  ante);  — 

One  of  the  demises  was  laid  in  the  names  of  Petty, 
Mules,  and  Woodley,  the  trustees  named  in  the  will  of 
Mrs.  Middleditch,  afterwards  Mrs.  Mackenzie,  and  one 
other  demise  was  laid  in  the  name  of  Elton  Hammond, . 
who  was  the  personal  representative  of  Charles  Hammond 
the  mortgagee. 

It  is  obvious,  therefore,  that  the  objection  taken  by 
the  Defendant  Cooke  cannot  prevail,  unless  it  can  be 
shewn  that  the  term  of  600  years  created  in  1794  had 
either  ceased  under  the  proviso  of  cesser,  or  had  been 
surrendered  to  the  owners  of  the  inheritance ;  for  if  the 
term  is  still  outstanding,  the  Plaintiff  may  recover  on 
the  latter  demise. 

In  order  to  lay  the  foundation  for  a  presumption  that 
the  term  had  so  merged,  the  Defendant  Cooke  proved, 
that  in  1799  a  suit  was  instituted  in  the  Court  of  Chan- 
cery for  carrying  the  will  of  Mr.  Middleditch  into  effect, 
in  which  suit,  amongst  other  persons,  Charles  Hammond, 
the  mortgagee,  was  a  party,  and  that  by  certain  decretal 
orders  made  in  1801  and  1802,  it  was  ordered,'  (amongst 
other  things,)  that  monies  should  be  raised  by  sale  or 
mortgage  of  the  estate,  and  that  what  was  found  due  on 
the  mortgage  should  be  paid  to  the  mortgagee ;  and  all 
further  directions  and  costs  were  reserved  until  after  sale 
of  the  estates. 

No  evidence  was  given  as  to  any  further  proceedings 
in  the  Chancery  suit,  nor  was  any  evidence  given  by 
Cooke  of  any  title  to  the  premises  sought  to  be  re- 
covered: though  it  was  proved  that  some  sales  took 
place  under  the  decree,  and  that  he,  Cooke,  had  bought 

certain 
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certain  lots,  not  appearing,  however,  to  form  any  part        1829. 

of  the  premises  in  question.  .1  "• ,'- 

T     ,  .  r   ; ,  .  ,      ~  ,.    ,  Doe  dem. 

in  this  state  ot  things  the  Court  is  called  upon  to  say     Hammokd 

that  the  jury  ought  to  have  presumed  that  the  mortgage  v- 

money  was  paid  off,  and  that  the  term  had  either  ceased 
under  the  proviso,  or  had  been  surrendered  to  the 
owners  of  the  inheritance,  so  as  to  be  now  merged  in  the 
legal  estate  vested  in  Mangles  and  Taddy9  the  trustees 
under  Mr.  Middleditch's  will. 

The  question  is,  Whether  such  presumption  ought  to 
be  made  ?  and  we  are  all  of  opinion  that,  under  the  cir- 
cumstances stated  in  this  case,  it  ought  not. 

No  case  can  be  put  in  which  any  presumption  has 
been  made,  except  where  a  title  has  been  shewn  by  the 
party  who  calls  for  the  presumption,  good  in  substance, 
but  wanting  some  collateral  matter  necessary  to  make  it 
complete  in  point  of  form- 
In  such  case,  where  the  possession  is  shewn  to  have 
been  consistent  with  the  existence  of  the  fact  directed  to 
be  presumed,  and  in  such  cases  only,  has  it  ever  been 
allowed. 

Thus,  in  Lade  v.  Halford{a\  Lord  Mansfield  de- 
clared, that  he  and  many  of  the  Judges  had  resolved 
never  to  suffer  a  plaintiff  in  ejectment  to  be  non- 
suited by  a  term  standing  out  in  his  own  trustee  or 
a  satisfied  term  set  up  by  a  mortgagor  against  a  mort- 
gagee, but  that  they  would  direct  the  jury  to  presume. 
it  surrendered.  So,  in  England  v.  Slade(b\  where 
the  lessor  of  the  plaintiff  claimed  under  a  .lease  from 
John  Pym,  and  it  appeared  that  the  estate  had  been 
devised  by  John  Pym's  father  to  trustees,  in  trust  to 
convey  to  John  Pym  on  his  coming  of  age,  and  in  the 
mean  time  for  his  maintenance,  it  was  held,  that,  though 
.  John  Pym  only  came  of  age  in  1788,  and  the  trial  took 
place  in  March  1791,  the  jury  might  presume  a  convey- 

(a)  Bull.  N.  P.  no.  (b)  a  T.  R.  68a. 

N  2  ance 
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1829.  anee  to  John  Pym  from  the  trustees,  which  it  was  their 
duty  to  make,  and  what  a  court  of  equity  would  have 
compelled. 

And  where  the  same  facts  arose  in  the  case  of  Doe  d. 
Bomerman  v.  Sybourn(a\  Lord  Kenyan  $aid,  that  in 
all  cases  where  trustees  ought  to  convey  to  the  bene- 
Jkial  owner,  he  would  leave  it  to  the  jury  to  presume, 
where  such  a  presumption  could  reasonably  be  made, 
that  they  had  conveyed  accordingly,  in  order  to  prevent 
a  just  title  from  being  defeated  by  a  matter  of  form. 

Again,  in  Doe  v.  Hilder,  the  surrender  of  a  mortgage 
term  was  directed  to  be  presumed  in  favour  of  a  judg- 
ment-creditor, who  had  seized  the  land  in  question 
under  an  elegit  taken  out  upon  a  judgment  obtained 
against  the  owner  of  the  inheritance. 

And,  lastly,  in  Doe  v.  Wright  the  presumption  was  in 
favour  of  the  person  who  was  proved  to  be  heir  at  law, 
against  the  Defendant  claiming,  but  failing  in  proving 
himself  to  be  the  heir. 

In  all  these  cases  the  presumption  has  been  made  in 
favour  of  the  party  who  has  proved  a  right  to  the  bene- 
ficial ownership;  the  possession  has  been  consistent 
with  the  existence  of  the  surrender  required  to  be  pre- 
sumed, and  has  made  it  not  unreasonable  to  believe  that 
the  surrender  should  have  been  made  in  feet;  and  the 
presumption  has  been  made  accordingly,  in  order  to 
prevent  justice  from  being  defeated  by  a  mere  formal 
objection. 

But  here  we  are  called  upon  to  declare  the  presump- 
tion ought  to  have  been  made  in  favour  of  a  person  who 
has  proved  no  right  to  the  possession,  no  title,  no  con- 
veyance; a  person  who  stands  upon  the  mere  naked 
possession,  without  any  evidence  how  or  when  he  ac- 
quired it  And  what  is  stronger  against  the  Defendant, 
be  lays  before  the  jury  only  a  partial  statement  of  the 

{a)  iT.R.%. 

ground 
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ground  of  presumption,  for  he  proves  only  the  com-  1829. 
mencement  of  the  proceedings  in  equity,  without  shew-  * J  *  '" 
ing  tbair  termination.  Hammond 

Under  tliese  circumstances,  the  Court  think  the  _ v' 
Defendant  has  not  placed  himself  in  a  condition  to  call 
for  any  presumption  in  his  favour,  inasmuch  as,  for  any 
thing  that  appears  to  the  contrary;  the  presumption 
which  is  asked  for  would  rather  tend  to  defeat  than  to 
promote  the  ends  of  justice.  We,  therefore,  think  the 
verdict  should  remain  for  the  Plaintiffs. 

Postea  to  the  Plaintiffs. 


Hall  and  Others  v.  Cecil  and  John  Rex.  June%$. 

ASSUMPSIT  by  a  schoolmistress  for  instructing  the  One  who  ad- 

Defendants'  sisters.  ?*?  b.c  is 

liable  in  re* 

At  the  trial  before  Park  J.,  Middlesex  sittings  after  8pCct  of  a 

Easter  term,  the  Plaintiffs  put  in  a  bill  of  exchange,  to  cIaim  on 

which  Cecil  and  John  Rex  were  parties,  and  gave  some  tionisbroueht 

other  evidence  of  their  undertaking.  is  nevertheless 

The  Defendants  proposed  to  call  as  a  witness  their  {«»"»!*»»  to 
r     *  be  a  witness 

brother  George  Rex,  who  admitted  himself  to  be  a  co-  in  the  action ; 

contractor,  but  Park  J.  rejected  him  as  an  interested  *<*  though 

.,  contribution  in 

mtneds'  #  respect  of  the 

A  verdict  having  been  given  for  the  Plaintiffs,  claim  ad- 

vanced  be 

ultimately 

Andrews  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  against  his 

upon  the  ground,  among  others,  that  the  testimony  of  interest,  he  hat 

George  Rex  ought  to  have  been  admitted,  as  adverse  to  me<i£|Jfi£Jm" 

bis  own  interest  terest  to  defeat 

the  action  or 

WUde  Serjt.  shewed  cause.     Although  it  might  ulti-  damages, 
mately  be  against  the  interest  of  the  witness  to  admit 
that  he  was  responsible  for  his  sister's  instruction,  yet,  as 

N  3  he 
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he  would  be  liable  to  his  brothers  for  contribution  for 
costs,  he  had  an  immediate  interest  in  defeating  this 
action,  or  lessening  the  damages;  and  so  certain  and 
immediate  an  interest  ought,  in  the  estimation  of  his 
competency,  to  preponderate  against  a  contingent  or 
remote  liability.  In  Jones  v.  Brooke  (a),  in  an  action 
by  an  indorsee  against  the  acceptor  of  a  bill,  which 
had  been  accepted  for  the  accommodation  of  the  drawer, 
the  drawer  was  holden  not  to  be  a  competent  witness 
for  the  defendant  to  prove  that  the  holder  took  the  bill 
for  a  usurious  consideration.  And  in  Goodacre  ▼. 
Breame  (&),  in  an  action  of  assumpsit  for  goods  sold  and 
delivered,  the  plaintiff  having  proved  the  sale  of  the 
goods  to  the  defendant  and  J.  &,  who  were  partners  in 
trade,  Lord  Kenyan  held  that  J.  S.  could  not  be  a  witness 
for  the  defendant  to  prove  that  the  goods  were  sold  to 
himself;  for  by  discharging  the  defendant  he  benefited 
himself,  as  he  would  be  liable  to  contribute  to  the  plain- 
tiff's costs. 

Andrews.  Between  the  two  conflicting  interests  the 
witness  stood  indifferent 

Tindal  C.  J.  Assuming  that  George  Rex  was  a  co- 
contractor,  he  would  have  been  liable  to  his  brothers 
for  contribution  to  the  costs  and  damages  occasioned  by 
this  action;  he  therefore  had  clearly  an  interest  to 
defeat  the  action  or  reduce  the  damages,  and  was 
properly  rejected. 

Park  J.  and  Burrough  J.  concurred. 

Gaselee  J.  The  cases  have  decided  that  liability  to 
contribute  to  the  costs  is  sufficient  to  render  the  witness 
incompetent. 

Rule  discharged. 

(a)  4  Taunt.  464.  (*)  Peake%  N.  P.  C.  175. 
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1829. 

Willans  v.  Taylor.  July  %. 

/^ASE  for   a   malicious    prosecution.      Willans  bad  In  an  action 

sued  Taylor,  and  had  recovered  a  verdict  against  on    ,?  5aBC  * 
47    /  °  a  malicious 

him,  in  an  action  for  treble  the  amount  of  money  lost  prosecution* 
at  plav#  the  Plaintiff  is 

Upon  the  trial  of  this  action  Willans  had  deposed,  facu  evjdence 

among  other  things,  that  he  had  lost  money  seventeen  of  want  of 

times,   and  that  he  had  played  at  Taylors  on  Good  ^^^ 

Friday.  Defendant 

Taylor  then  presented  to  the  grand  jury  at  the  West-  may  rebut> if 
.  -  ■  •!■     *  •  -  rxr»,  he  can,  by 

minster  sessions  two  bills  for  perjury  against  Willans,  dewing  the 

but  did  not  himself  appear  before  the  grand  jury,  and  existence  of 

both  the  bills  were  ignored.  probabIe 

"*  m  m         cause. 

He  then  went  to  the  King's  Bench,  and  having  him-       Defendant 
self  appeared  before  the  grand  jury,  a  bill  was  found  in  Presented  two 
which    the   chief   assignments   of    perjury   were,    that  :ury  agajn8t 
Willans  had  not  lost  money  seventeen  times,  and  that  the  Plaintiff, 
there  had  been   no    play  on  Good  Friday.     Willans9s  JjJjJfjS^ 
bail  was  refused,  and  he  was  otherwise  harassed.  before  the 

This  indictment  was   by  various   means   kept  sus-  &rAnd  Jury» 

pended  for  three  years,  when  Willans  himself  took  the  were  jgnored. 

record  down   to  trial.     Taylor  was  present  in   court,       He  present- 

and  was  called,  but  did  not  appear  as  a  witness,  and  the       V  ir  ' an 
'  ' r  *  on  his  own 

jury,  after  a  short  pause,  acquitted  Willans.  testimony  the 

Willans  then  commenced  against  Taylor  this  action  Ml  w*»  fo»nd. 

.  ,         ,         .  ,   This  prosecu- 

on  the  case  for  a  malicious  prosecution ;  and  at  the  trial  tjon  he  kept 

before  Lord   Wynford9  Middlesex  sittings  after  Easter  suspended  for 
term,  the  facts  above  stated  were  proved  on  his  part         tiulnSntbT 

taking  the  re- 
cord down  to  trial,  and  Defendant  declining  to  appear  as  a  witness,  although  in  court, 
and  called  on,  Plaintiff  was  acquitted : 

Held,  sufficient  prima  facie  evidence  of  want  of  probable  cause. 

N  4  Taylor 
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Taylor  called  witnesses  to  shew  that  his  house  was 
shut  up  on  Good  Friday,  and  that  WiUans  had  not  lost 
money  seventeen  times. 

WiUans,  among  other  witnesses,  had  called  Mr. 
Gurney,  the  short-hand  writer,  to  prove  that  Taylor 
was  present  at  the  trial  of  the  indictment  for  perjury ; 
but  as  Mr.  Gumey  could  not  speak  to  that  fact,  he  was 
not  examined  on  the  part  of  WiUans.  The  counsel  for 
Taylor,  however,  cross-examined  him  at  great  length, 
and  caused  him  to  read  his  notes  of  what  passed  at  that 
trial.  The  learned  Chief  Justice  said  this  evideace 
should  go  for  nothing ;  but  he  thought  there  was  not 
sufficient  evidence  to  shew  that  Taylor  had  acted  with- 
out probable  cause,  and  directed  a  nonsuit 


Cross  Serjt  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  absence  of  probable  cause  in  the  pro- 
secution of  perjury  was  a  mixed  question  of  law  and 
fact,  in  which  it  ought  to  have  been  left  to  the  jury  at 
least  to  find  the  fact;  and  also  on  the  ground  that  Mr. 
Gurney  had  been  allowed  to  depose  to  the  testimony  of 
witnesses  who  ought  themselves  to  have  been  called. 


Taddy  and  Wilde  Seijts.  shewed  cause.  In  order  to 
sustain  an  action  like  the  present,  it  must  be  shewn  that 
the  Defendant  proceeded  with  malice,  and  without  pro-  , 
bable  cause.  And  it  lies  on  the  Plaintiff  to  shew  that 
the  Defendant  proceeded  without  probable  cause,  not 
for  the  Defendant  to  shew  that  he  had  probable  cause. 
Sutton  v.  Johnstone  (a)9  Arbttckle  v.  Taylor,  (b) 

Neither  can  want  of  probable  cause  be  implied  from 
evidence  of  the  most  express  malice.  In  Indedon  v. 
Berry  (c)  the  plaintiff  gave  in  evidence  expressions  of 
the  defendant  indicative  of  express  malice,  and  there 

(a)  iT.R. 493*545-  (*)  zDvu>  iPtrLRgfr  ibo.  (c)  i  Camfkwi.n. 

closed 


in  the  Tenth  Yeae  o*  GEO.  IV. 


18* 


closed  his  case ;  and  Le  Blame  J.  ruled  that  some  evi- 
dence (though  under  the  circumstances  slight  evidence 
would  be  sufficient)  must  be  given  on  the  part  of  the 
plaintiff  of  want  of  probable  cause,  before  the  defend* 
ants  could  be  called  on  for  their  defence.  In  WaUis  v. 
Alpine  (a)  it  was  holden  that  the  circumstance  of  the  de- 
fendant's not  having  appeared  as  a  witness  on  the  pro- 
secution of  the  plaintiff,  and  his  consequent  acquittal, 
was  not  sufficient  to  shew  an  absence  of  probable  cause; 
and  in  Purcell  v.  M'Namara  (b)  the  same  circumstances 
were  esteemed  insufficient  to  establish  malice.  In  the 
present  case  there  is  no  evidence  to  shew  an  absence  of 
probable  cause  for  the  prosecution  instituted  by  the  De- 
fendant. The  mere  acquittal  of  the  Plaintiff  can  have 
no  such  effect,  since  there  may  often  be  great  reason 
for  prosecuting,  although  conviction  be  a  matter  of  un- 
certainty ;  and  the  circumstance  that  the  jury  hesitated 
shews  that  they  at  least  thought  there  was  some  ground 
for  prosecution. 


1829. 


Cross.  Taking  the  law  to  be  as  stated,  here  is  abun- 
dant evidence  of  want  of  probable  cause ;  and  the  case 
should  have  gone  to  the  jury.  It  would  have  been 
sufficient  if  some  only  of  the  charges  were  malicious, 
and  without  probable  cause.  Meed  v.  Taylor  (c),  Farmer 
v.  Darling,  (d) 

The  circumstance  that  two  bills  were  ignored  when 
the  Defendant  did  not  appear ;  that  a  bill  was  afterwards 
found  on  his  testimony;  that  he  declined  to  appear, 
though  called,  and  that  in  the  absence  of  his  testimony 
the  jury  acquitted,  are  sufficient  to  shew, that  no  one 
could  make  any  charge  against  the  Plaintiff  but  himself, 
and  that  he  had  no  charge  to  make  which  he  dared  to 


(a)  x  Campb.  904.  a* 
\b)  9  EasU  361. 


(e)  4  Taunt.  616. 
(J)  4  Burr.  1971. 
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1829*       support  in  open  court    Even  the  evidence  that  Taylors 
house  was  closed  on  Good  Friday  was  compatible  with 
v,  the  statement  of  money  having  been  lost  on  that  day,  as 

Taylor*     the  playing  was  probably  continued  from  the  Thursday 
night. 


Andrews  Serjt,  on  the  same  side,  was  stopped  by  the 
Court. 


Tindal  C.  J.  The  rule  must  be  made  absolute. 
This  is  an  action  for  indicting  the  Plaintiff  without 
probable  cause.  It  is  true,  as  admitted  on  both  sides, 
that,  in  order  to  support  such  an  action,  there  must  be 
a  concurrence  of  malice  in  the  defendant  and  want  of 
probable  cause.  Malice  alone  is  not  sufficient,  because 
a  person  actuated  by  the  plainest  malice  may  neverthe- 
less have  a  justifiable  reason  for  prosecution.  On  the 
other  hand,  the  substantiating  the  accusation  is  not 
essential  to  exonerate  the  accuser  from  liability  to  an 
action;  for  he  may  have  had  good  reason  to  make  the 
charge,  and  yet  be  compelled  to  abandon  the  prosecution 
by  the  death  or  absence  of  witnesses,  or  the  difficulty 
of  producing  adequate  legal  proof.  The  law,  therefore, 
only  renders  him  responsible  where  malice  is  combined 
with  want  of  probable  cause.  What  shall  amount  to 
such  a  combination  of  malice  and  want  of  probable 
cause  is  so  much  a  matter  of  fact  in  each  individual 
case  as  to  render  it  impossible  to  lay  down  any  general 
rule  on  the  subject;  but  there  ought  to  be  enough  to 
satisfy  a  reasonable  man  that  the  accuser  had  no  ground 
for  proceeding  but  his  desire  to  injure  the  accused. 

One  question  has  been  debated  on  the  present  oc- 
casion, —  Who  is  to  decide  what  shall  be  esteemed 
probable  cause?  That  is  a  question  of  Irfw  for  the 
judge,  as  it  arises  from  the  facts  disclosed;  and  if 
there  be  any  discrepancy  in  the  testimony,  or  im- 
putations 
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potations  on  the  credit  of  the  witnesses,  those  are 
matters  for  the  decision  of  the  jury;  so  that,  as  in 
questions  touching  reasonable  notice  and  the  like,  the 
judge  must  pronounce  his  opinion  on  the  facts  when 
found  by  the  jury. 

The  other  question  which  has  been  discussed  is,  Who 
is  to  shew  the  absence  of  probable  cause  ? 

The  plaintiff  must  take  the  first  step ;  because  it  is 
not  to  be  presumed  that  any  one  has  acted  illegally. 
There  must,  therefore,  be  some  evidence  of  want  of 
probable  cause  before  the  defendant  can  be  called  on  to 
justify  his  Conduct. 

Then,  was  there  evidence  in  the  present  case  sufficient 
to  call  on  the  Defendant  to  prove  affirmatively  that  he 
had  probable  cause  for  prosecuting  the  Plaintiff? 

I  am  of  opinion  there  was. 

The  first  bills  against  the  Plaintiff  at  the  Middlesex 
sessions  were  thrown  out  when  the  Defendant  did  not 
appear  before  the  grand' jury.  Another  was  afterwards 
preferred ;  the  Defendant  went  before  the  grand  jury, 
and  the  bill  was  found.  He  must,  therefore,  have 
thought  himself  an  important  witness  for  the  crown. 
And  where  the  facts  lie  in  the  knowledge  of  the  De- 
fendant himself,  he  must  shew  a  probable  cause.  But 
when  the  trial  came  on,  although  he  was  in  court,  he 
absented  himself  just  when  he  ought  to  have  delivered 
his  testimony,  and  the  Plaintiff  was  immediately  ac- 
quitted. The  main  facts  in  question  must  have  been 
known  to  the  Defendant :  the  Plaintiff  had  originally 
sworn  that  he  had  lost  money  to  the  Defendant  on 
certain  days.  The  Defendant,  however,  did  not  choose 
to  submit  to  examination,  but  left  the  court  at  the 
moment  he  was  about  to  be  called.  We  must  infer, 
therefore,  that  he  had  some  knowledge  which  he  did 
not  choose  to  disclose ;  and  his  conduct  on  the  occasion 
is  sufficient  prima  facie  evidence  of  want  of  probable 

cause 
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Taylqb, 


cause  to  throw  it  on  him  to  prove  affirmatively  in  the 
present  case  that  he  had  probable  cause. 

The  shorthand  writer's  evidence  of  what  the  wit- 
nesses said  on  the  former  occasion  was  not  admissible. 
Testimony  was  received  in  this  cause  not  on  oath  in 
this  cause,  and  the  witnesses  themselves  might  have 
been  called.     There  must  be  a  new  trial* 


Park  J.  I  am  of  the  same  opinion.  A  great  deal 
of  the  difficulty  of  these  cases  has  been  removed  by  the 
decision  of  Sutton  v.  Johnstone.  The  true  distinction 
was  there  laid  down  by  Lord  Mansfield*  who  says, 
u  The  question  of  probable  cause  is  a  mixed  propo- 
sition of  law  and  fact  Whether  the  circumstances 
alleged  to  shew  it  probable  or  not  probable  are  true, 
and  existed,  is  a  matter  of  fact;  but  whether,  supposing 
them  true,  they  amount  to  a  probable  cause,  is  a  question 
of  law."  (a)  From  that  case  down  to  Davis  v.  Russell  (4) 
the  courts  have  always  decided  in  the  same  way.  It 
must,  no  doubt,  be  ascertained  whether  or  not  the  jury 
believe  the  witnesses;  but  if  they  do,  and  the  facts  are 
found,  the  judge  is  to  determine  whether  or  not  they 
amount  to  probable  cause.  Nor  can  there  be  much 
difficulty  on  the  question,  who  is  to  offer  the  first  proof. 
Le  Blanc  J.  said,  in  PurceU  v.  M'Namara,  "  An  action 
for  a  malicious  prosecution  cannot,  from  the  very  nature 
of  it,  be  maintained  without  proof  of  malice,  either 
express  or  implied;  and  malice  may  be  implied  from  the 
want  of  probable  cause ;  but  that  must  be  shewn  by  the 
plaintifE"  And,  according  to  all  the  judges,  that  is  the 
law  of  the  land.  Lord  EUenborough,  indeed,  held  in 
WaUis  v.  Alpine,  that  mere  omission  to  proceed  with  a 
prosecution  is  not  sufficient  to  establish  wast  of  pro- 
bable cause.    And  Lord  Kenyan  ruled   the  same  in 


(«)  iT.R.545* 


(&)  5-B"tf^354. 
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Stakes  v.  Dunbar,  (a)  But  slight  evidence  is  sufficient  to 
throw  on  the  other  tide  the  onus  of  shewing  that  there 
was  probable  cause.  And  where,  as  in  the  present  case, 
the  Jacts  lie  in  the  knowledge  of  the  defendant  himself, 
he  roust  show  a  probable  cause.  Butter's  Nisi  Prius, 
pp.  13,  14. 

In  the  present  case,  are  all  the  circumstances  toge- 
ther sufficient  to  throw  the  burthen  of  proof  on  the 
Defendant? 

He  prefers  bills  against  the  Plaintiff,  on  which  he  does 
not  appear  as  a  witness,  and  they  are  thrown  out.  He 
prefers  another  on  bis  own  testimony,  and  it  is  found. 
He  refuses  the  Plaintiff's  bail;  suspends  the  proceed- 
ings for  three  years;  and  then,  at  the  trial,  absents 
himself.  Who  could  explain  the  testimony  which  in- 
duced the  grand  jury  to  find  the  last  bill  but  himself? 
and  yet  he  disappears,  and  the  Plaintiff  is  acquitted. 

The  short-hand  writer's  notes  ought  not  to  have  been 
read,  although  the  learned  Chief  Justice  admitted  they 
would  weigh  nothing.  This  rule,  therefore,  must  be 
made  absolute. 


1829. 


Burrough  J.  What  shall  be  deemed  probable 
cause  is  in  every  case  a  question  for  the  judge.  But 
there  is  ground  enough  here  for  granting  a  new  trial. 
The  short-hand  writer's  notes  ought  not  to  have  been 
read ;  and  when  one  grand  jury  ignored  bills  against 
the  Plaintiff  in  the  absence  of  the  Defendant,  and  an- 
other found  a  bill  on  his  testimony,  and  the  Plaintiff 
was  ultimately  acquitted  on  the  Defendant's  withdraw- 
ing himself  from  the  court  when  he  ought  to  have  given 
his  testimony,  there  was  enough  to  call  on  him  to  shew 
he  had  probable  cause  for  the  prosecution. 


(a)  %z  Mmt9  363.,  cksd  ia  Purcell  ¥.  Mmcnamar** 

Gaselee 
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Gaselee  J.  The  chief  question  here  is,  whether 
there  was  such  insufficient  evidence  of  want  of  probable 
cause  as  to  warrant  the  learned  Chief  Justice  in  direct- 
ing a  nonsuit  I  think  there  was  not.  A  first  indict- 
ment against  the  Plaintiff  had  failed  for  want  of  the 
Defendant's  evidence ;  a  second  had  been  found  on  his 
testimony.  It  must  be  inferred,  therefore,  that  be  was 
a  material  witness;  and  though  abandoning  a  prose- 
cution be  not  of  itself  proof  of  want  of  probable  cause, 
yet  where,  as  here,  it  is  persisted  in  for  three  years,  and 
then  dropped  in  the  very  hour  of  trial,  there  is  strong 
ground  for  supposing  that  the  prosecutor  had  no  justi- 
fiable reason  for  commencing.  The  main  question  here 
was  not  whether  there  had  been  play  on  Good  Friday, 
but  whether  the  Plaintiff  had  lost  money  sixteen  times ; 
on  which  subject  probably  the  Defendant  did  not  like 
to  be  examined.  His  withdrawing  from  the  trial,  and 
the  studied  delay  in  his  proceeding,  are  sufficient  to 
throw  it  on  him  to  shew  he  had  probable  cause. 

Rule  absolute. 


Jufyj. 


Michenson  v.  Begbie  and  Others,  (a) 


The  Plaintiff,        ASSUMPSIT*  for  freight 

party  \ereed  ^he  P'1"11^  as  owner  of  the  ship  William  Peile, 

with  G.  to        had  entered  into  a  charter-party  with  Sack  and  Bremen, 

coovey  com  at  ship-brokers    in   Ij)ndon,    as   agents    for    Gerlack,    at 

ter.     G.made  Dantzic,    that   the    William   Peile  should    proceed   to 

a  tub-charter 

with  S.f  who  consigned  corn  to  the  Defendants  under  bills  of  lading,  by  which  they 

were  to  pay  6/.  a  quarter  freight,  and  gave  them  notice  to  retain  u.  6d.  a  quarter 

for  him : 

The  Plaintiff  having  sued  for  freight  at  6/.  a  quar^ei  :  Held,  he  was  entitled  to 
recover  only  4/.  6d. 


(a)  Communicated  by  a  gentleman  at  the,  bar. 


Dantoic, 
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Dantzic,  and  there  take  in  a  cargo  of  wheat  for  London 
at  45.  6d.  a  quarter. 

When  the  ship  arrived  at  Dantzic,  Gerlack  had  no 
cargo  ready ;  whereupon  the  captain  went  on  'Change, 
and  bargained  with  one  Soermans  to  take  709  quarters 
of  wheat  at  6s.  a  quarter.  The  captain  signed  bills  of 
lading,  by  which  this  wheat  was  to  be  delivered  to  the 
Defendants  or  their  assigns,  "  they  paying  freight  for 
the  said  goods  6s.  per  quarter."  There  was  no  refer- 
ence to  the  charter-party  on  these  bills  of  lading. 

It  did  not  appear  whether  the  captain  had  made  this 
bargain  as  agent  of  the  Plaintiff  or  of  Gerlacky  but  a 
subcharter- party  was  entered  into  between  Gerlack  and 
Soermans.  The  precise  time,  however,  at  which  this  was 
executed  was  not  proved. 

The  wheat  having  been  delivered  to  the  Defendants, 
the  Plaintiff  claimed  freight  from  them  according  to  the 
bills  of  lading,  at  6s.  a  quarter,  which  the  Defendants, 
ignorant  of  Soerman's  claim,  at  first  promised  to  pay. 
Ultimately  they  paid  at  the  rate  of  45. 6d.  a  quarter,  and 
refused  paying  the  other  Is.  6d.  a  quarter  on  the  ground 
that  it  had  been  attached  in  their  hands  by  Soermans, 
who  had  given  them  notice  that  the  Plaintiff  was  only 
entitled  to  4s.  6d.  a  quarter.  The  attachment,  however, 
having  been  dissolved  by  the  putting  in  of  bail,  the 
Plaintiff  brought  this  action  to  recover  freight  at  the 
rate  of  65.  a  quarter. 

A  verdict  having  been  taken  at  the  London  sittings 
after  Easier  term  for  the  whole  amount,  subject  to  a 
motion  to  set  it  aside  and  enter  a  nonsuit  or  verdict  for 
the  Defendants, 


1829. 


Wilde  Serjt  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  Plaintiff  could  not  recover  more  than 
he  had  stipulated  for  by  charter-party  with  Gerlack. 


Jones 
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1839.  Jones  Serjt  shewed  cause.    After  commenting  upon 

and  contesting  the  sufficiency  of  the  evidence  to  shew 
that  the  captain  made  the  subcontract  on  the  part  of 
Gerlack,  he  argued,  that,  assuming  the  subcontract  to 
have  been  duly  proved,  the  bills  of  lading  having  been 
made  out  at  one  entire  freight,  and  the  Defendants 
having  received  the  goods  and  promised  to  pay  the 
freight,  they  could  not  set  up  the  charter-party  between 
the  Plaintiff  and  Gerlack,  to  which  they  were  not  parties, 
as  an  excuse  for  not  doing  so.  The  Plaintiff  proceeded 
on  a  new  contract,  the  bills  of  lading,  in  which  the  De- 
fendants were  named,  and  which  were  binding  on  them 
if  they  accepted  the  cargo.  In  Cock  v."  Taylor  (a\  Ro- 
berts v.  Holt  (i),  and  Leer  v.  Yates  (c),  it  was  holden 
that  the  receipt  of  a  cargo  implied  a  promise  to  pay 
freight  In  Sodergren  v.  Flight  (d)>  and  Bell  v.  Kymer  (e), 
the  same  liability  was  holden  to  attach  to  the  indorsee 
of  a  bill  of  lading;  and  the  circumstance  that  the  freight 
was  agreed  for  by  a  subcontract  in  the  present  case, 
would  not  exonerate  the  Defendants.  In  Ward  v.  JRrf- 
t°n  (&)>  the  defendant  was  not  so  much  indorsee  of  the 
bill  of  lading,  a6  agent  to  the  consignee,  and  was  known 
to  be  acting  as  agent  by  the  master  of  the  plaintiff's  ship. 
Artaza  v.  SmaUpiece  (A),  where  Lord  Kenyan  said  that 
the  consignee  of  goods  is  liable  to  freight,  and  not  the 
person  to  whom  he  sells  them,  was  overruled  by  Cock  v. 
Taylor  and  Bell  v.  Kymer.  In  Moarsom  v.  Kymer  (*) 
'  there  was  no  contract  on  the  part  of  the  defendant,  the 
question  being  concluded  by  the  peculiar  terms  of  the 
charter-party.  In  Finder  v.  Wilks(Jc)$  the  defendants  were 
neither  consignees  nor  holders  of  the  bill  of  ladiqg.  The 
defendants  here,  therefore,  were  liable  to  the  plaintiff  on 

(a)  i$£ajtf  399.  {g)  t£ajt,so7. 

{&)  %  Show.  443.  (*)  *B#*%3> 

(c)  3  Taunt.  387.  (i)  %M.&S.  303. 

(J)  6  East*  6u,  6aa.  (i)  5  Taunt.  612. 

(e)  3  Campb.  545. 

the 
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the  bills  of  lading,  and  could  not  enter  into  question  as  1629. 
Co  his  engagements  with  other  persons.  If  Soermans  or 
Gerlack  had  any  right  to  the  1$.  6cL  additional  freight, 
it  could  only  be  on  a  claim  between  them  and  the 
Plaintiff:  with  him  they  must  settle  their  differences; 
the  Defendants  could  never  incur  any  risk  by  paying  the 
ship-owner  his  freight  according  to  the  bill  of  lading. 

Tindal  C.  J.  I  think  this  rule  ought  to  be  made 
'  absolute.  It  is  altar  the  Plaintiff  has  obtained  all  he 
ever  bargained  for,  that  is,  all  he  was  to  have  under 
die  charter-party;  and  he  now  seeks  to  recover  what 
belongs  to  others  under  a  more  advantageous  bargain, 
which  has  been  sufficiently  proved.  All  the  cases  cited 
are  cases  in  which  there  was  no  second  party  inter- 
vening: here  notice  was  given  to  the  Defendants,  by  the 
parties  entitled  to  the  additional  freight,  not  to  pay  it  to 
the  Plaintiff.  The  promise  made  by  the  Defendants, 
being  made  in  ignorance  of  the  rights  of  those  who  were 
really  entitled,  is  not  binding  on  them.  The  Plaintiff 
has  received  all  that  was  due  to  him  under  his  own  con- 
tract, and  he  has  no  more  right  to  the  sum  bargained 
for  under  the  second  contract,  than  a  lessor  would  have 
to  claim  from  an  under-lessee  a  higher  rent  reserved  by 
the  lessee. 

Park  J.  I  cannot  comprehend  the  difficulty.  Is 
there  any  thing  to  prevent  a  man  who  has  chartered  a 
ship  from  letting  it  to  another  at  a  higher  rate  ?  How 
is  the  Plaintiff  injured,  if  paid  at  the  rate  he  agreed  for, 
by  another  person's  obtaining  a  higher  rate  for  the  same 
voyage.  The  cases  cited  have  no  application  to  the  cir- 
cumstances of  the  present. 

Burrough  J.  The  only  question  has  been,  Whether 
one  man  is  to  recover  another  man's  money  ? 

Rule  absolute. 
Vot.  VL  O 
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July  i.  Earl  of  Shrewsbury  v.  Haycroft. 

Service  of  a     rpHE  writ  in  this  case  was  directed  to  die  chamber- 
to^the  cham-  ^a"1  °^  ^e  coun^y  palatine  of  Chester,  and  served 

berlaln  of        by  the  Plaintiff's  attorney  on  the  Defendant 

Chester  \m 
irregular  with- 
out his  man-        Cross  Serjt  obtained  a  rule  nisi  to  set  it  aside,  on  the 

date  to  the       ground  that  the  writ  itself  was  improperly  served ;  that 

on  the  receipt  of  the  writ  the  chamberlain  should  have 

issued  his  mandate  to  the  sheriff,  and   the  mandate 

should  have  been  served. 


Jones  Serjt,  who  shewed  cause,  contended  that  the 
Court  would  only  set  aside  the  service  where  there 
was  likely  to  be  confusion  with  regard  to  the  filacer, 
Williams  v.  Gregg  (a\  which  was  not  the  case  here;  or 
where  the  writ  was  improperly  addressed  to  an  officer 
on  the  spot    But 

The  Court  held  that  the  Plaintiff's  attorney  ought 
to  have  taken  the  intermediate  step  of  procuring  the 
chamberlain's  mandate  to  the  sheriff,  and  that  without 
it  the  service  was  irregular. 

Rule  absolute. 

(a)  7  Taunt.  %$$. 
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Henley  v.  Mayor  and  Burgesses  of  Lyme  Regis,     jufy  8. 

TTflLDE  Serjt  opposed  one  of  the  bail  in  error  in  A  member  of 

this  case,  on  the  around  that  he  was  a  member  of  a  ^Th*™*10^ 
°  may  be  bail  in 

the  corporation  of  lyme,  and  therefore  in  effect  one  of  error  in  an 

the  Defendants.    But  **»*  brought 

against  the 
corporation. 
The  Court  disallowed  the  objection,  and  the  bail 

passed. 


Ex  parte  Jefferies.  July  8. 

TAflLDE  Serjt.  had  obtained  a  rule  nisi  for  a  writ  of  The  clerk  of 

privilege  to  exempt  Mr.  Jefferies,  the  clerk  of  the  Ae  treasury  of 
treasury  of  this  court,  from  serving  the  office  of  overseer  Common  Plea* 
of  the  parish  of  St.  Giles.  "  bound  to  a 

He  alleged  that  the  duties  of  the  office  of  clerk  of  the  gto  « 
treasury  required  his  constant  attendance,  and  that  he  his  duties,  and 

had  offered  to  serve  the  office  of  overseer  by  deputy.        therefore  is 

*  not  compel- 

able  to  serye 
Merewether  Serjt,  who  shewed  cause,  contended  that  ****  officc  °f 
the  office  of  overseer  could  not  be  performed  by  deputy ;  over8ecr* 
that  the  office  of  clerk  of  the  treasury  might;  and  that 
it  did  not  require  the  officer's  personal  attendance.     In 
March,  p.  30.,  in  the  case  of  a  clerk  of  the  court,  it  was 
said  there  was  no  privilege  except  as  to  the  office  of 
churchwarden.    The  question  was,  Whether  personal 
attendance  was  requisite  in  both  the  offices  which  the 

O  2  party 
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1829.  party  was  called  on  to  fill?  —  and  it  lay  with  the  party 
E  tat  ^fed  on  to  s^ew  th**  he  could  not  perform  by  deputy 
Jefferies.     his  office  in  court.     In  Bishop  v.  Lloyd  {a)  the  writ  was 

refused,  because  personal  incompatibility  was  not  shewn. 

The  same  principle  was  acted  on  in  FarratuTs  case  (b)9 

and  Bex  v.  Clarke,  (c) 

Wilde.  The  personal  attendance  of  the  officer  in  the 
duties  of  this  court  cannot  be  dispensed  with,  and  the 
court  will  take  judicial  notice  of  the  duties  of  its  own 
officer. 

In  The  Mayor  of  Norwich  v.  Berry  (rf),  an  attorney 
of  the  Court  of  Common  Pleas,  who  was  also  a  member 
of  the  corporation  of  Norwich,  was,  on  the  ground  of 
his  supposed  attendance  in  court,  held  exempted  from 
serving  an  office  in  the  corporation.  The  privilege  is 
attached  to  the  court,  not  to  the  individual. 

Oar.  ado.  vult. 

The  Court  this  day,  after  reading  several  extracts 
from  the  report  (published  in  1816)  of  the  commis- 
sioners appointed  by  parliament  to  enquire  into  the 
duties  and  emoluments  of  officers  in  the  various  courts 
of  justice  in  Great  Britain,  which  shewed  that  the  clerk 
of  the  treasury  of  the  Court  of  Common  Pleas  was 
bound  to  attend  personally  in  the  discharge  of  his  duties, 
made  the  rule  for  a  writ  of  privilege  absolute,  on  the 
ground  that  the  duties  of  the  office  of  overseer  were  in- 
compatible with  such  personal  attendance  on  the  court. 

Rule  absolute. 

(a)  Bunb.  %%$.  (c)  iT.R.  679. 

(t>)  %  W.  Bl.  n$.  (d)  4  Burr.  1109. 
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Hammond  v.  Teague.  Jufy  8. 

TN  assumpsit  for  money  had  and  received,  money  lent,  The  Court 

money  paid,  &c.,  Russell  Serjt.  had  obtained  a  rule  *m  "*  aD<wr 
nisi  to  plead  several  matters ;  viz.  first,  the  general  pi^  -m  Mm 
issue;  and,  secondly,  as  follows :  —  sumpsit  mat- 

That  before  the  said  times  in  the  said  first,  second,  ^  ^ven  -^* 
and  third  counts  mentioned,  to  wit,  on  the  day  and  year  evidence  under 
aforesaid,  to  wit,  at  London  aforesaid,  the  said  Plaintiff  **  &0*?1 
and  divers  other  persons  had  entered  into  and  become  the  plea  be 
and  then  were  shareholders  and  partners  together  in  a  "mpte  sad 
certain  partnership  or  company,  called  the  Cornwall  and  j^L^  the 
Devonshire  Mining  Company,  and  remained  and  conti-  Plaintiff. 
nued  such  partners  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto ;  that  the  said  sums  of  money  so  alleged 
to  have  been  lent  and  advanced,  and  paid,  laid  out,  and  ex- 
pended by  the  said  Plaintiff  and  for  the  use  of  the  said 
Defendant,  and  had  and  received  by  the  said  Defendant 
to  and  for  the  use  of  the  said  Plaintiff,  were  lent  and 
advanced,  and  paid,  laid  out,  and  expended  by  the  said 
Plaintiff,  and  had  and  received  by  the  said  Defendant  and 
the  said  other  partners  in  the  said  company  or  partner- 
ship for  and  towards  the  purposes  and  concerns  of  the 
said  company  and  partnership,  and  the  said  sums  then 
and  there  became  and  were  part  of  the  stock  and  effects 
of  the  said  company  or  partnership,  and  became  and 
were  common  to  all    the  partners  and  shareholders 
therein,  to  wit,  at,  &c. 

Wilde  and  MerewetherSeijts.  shewed  cause.  All  that  can 
be  given  in  evidence  under  the  second  plea,  may  also  be 

given 
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1829.  ^  given  in  evidence  under  the  general  issue.  The  plea  is 
a  catching  plea,  very  astute,  and,  as  it  does  not  narrow 
the  question  to  be  tried,  but  only  tends  to  distract,  and 
to  give  rise  to  a  multifarious  and  double  reply,  the  Court 
will  refuse  its  sanction.  Farr  v.  Hinckling  (a),  Maggs 
v.  Ames,  (b) 

Eassell.  In  Mqffatt  v.  Van  Millingen  (c)  the  same 
plea  was  pleaded,  (Cur.  without  the  general  issue).  And 
in  Mainwaring  v.  Newman  (d)9  with  the  general  issue* 
In  Holmes  v.  Higgins  (e)  Lord  Tenterden  held,  that  it 
might  be  pleaded :  and  it  would  save  expense,  by  con- 
fining the  question  between  the  parties  to  a  single  issue, 
for  a  single  replication  might  be  taken  on  the  whole. 

Tindal  C.  J.  By  refusing  the  present  application 
we  dp  not  abridge  any  portion  of  the  defence,  because 
all  which  it  is  proposed  to  plead  may  be  given  in  evi- 
dence under  the  general  issue.  The  Defendant  alleges, 
that  he  seeks  to  avoid  expense  by  driving  the  Plaintiff 
to  a  single  issue;  and  though  we  incline  to  think  that 
one  issue  might  be  taken  on  the  whole  matter  which  it 
is  proposed  to  plead,  the  several  allegations  amounting 
to  but  one  defence,  —  as  in  the  case  in  Burrow^  the 
levancy  and  couchancy  of  commonable  cattle,  — yet  there 
is  enough  to  perplex  a  Plaintiff  and  to  raise  a  doubt 
whether  he  could  reply  to  all  or  a  part  only  of  the  matter 
pleaded ;  and  as  the  whole  may  be  given  in  evidence 
under  the  general  issue,  the  application  must  be  refused. 

Park  J.  and  Bubrough  J.  concurred. 

(a)  4B.&C.  547.  (J)  %B.&  P.  iao. 

(A)  4  Bingb.  470.  (<)  iB.&a  74. 

(c)  *B.&  J\  144* 

Gaselee 
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Gaselee  J.  Under  the  statute  of  Ann.  a  party  is 
permitted,  with  the  leave  of  the  Court,  to  plead  as  many 
several  matters  as  are  necessary  for  his  defence.  In 
assumpsit,  the  general  issue,  and  matters  which  may  be 
given  in  evidence  under  it,  are  not  several  matters; 
nevertheless,  it  has  been  the  practice  of  the  Court  to 
permit  a  party  to  plead  matters  which  might  be  given  in 
evidence  under  the  general  issue,  where  such  matters 
are  simple  and  single.  And  such  a  course  is  beneficial, 
as  it  tends  to  prevent  surprise.  In  the  cases  cited,  the 
pleas  were  in  short  terms,  partnership  between  the 
Plaintiff  and  Defendant;  and  if  the  plea  now  proposed 
had  been  such,  perhaps  we  should  have  allowed  it: 
but  this  plea  contains  five  or  six  different  matters,  cal- 
culated to  perplex  the  Plaintiff.  The  action  is  for 
money  paid  and  money  lent :  the  defendant  pleads  that 
the  Plaintiff  and  Defendant  and  others  were  partners  in 
a  mining  company ;  that  die  money  was  employed  by 
diem  for  the  purposes  of  the  company,  and  became  part 
of  the  effects  of  the  company.  That  is  no  longer  money 
lent  or  money  received ;  and,  independently  of  the  mul- 
tifariousness of  the  plea,  which  would  put  the  Plaintiff 
to  difficulties,  it  is  doubtfiil  whether  the  plea  is  good. 
By  refusing  to  allow  it,  we  do  not  abridge  any  portion2 
of  the  defence,  and  the  rule  must  be 

Discharged. 


1829. 
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MEMORANDA. 

In  the  course  of  die  last  vacation  Sir  Nicholas  Conyng- 
ham  Tindal,  Knight,  was  appointed  Chief  Justice  of  this 
Court  in  the  room  of  Sir  William  Draper  Best,  created 
Baron  Wynfordg  and  took  his  seat  on  the  first  day  of 
this  term. 

Edward  Burtenshaw  Sugden,  Esquire,  was  appointed 
his  Majesty's  Solicitor-General  in  the  room  of  Sir  N.  C. 
Tindal ;  and  was  knighted. 

Sir  Charles  Wetherell,  his  Majesty's  Attorney-General, 
resigned  his  office,  and  was  succeeded  by  Sir  James 
Scarlett,  Knight. 

In  the  course  of  this  term  William  Henry  Itnney, 
Thomas  Pemberton,  James  Lewis  Knight,  Esquires,  and 
the  Honourable  Charles  Ewen  Law,  were  respectively 
appointed  his  Majesty's  Counsel  learned  in  the  law;  and 
took  their  seats  within  the  bar  accordingly* 
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Court  of  COMMON  PLEAS, 

in 

OTHER  COURTS, 

IV 

Michaelmas  Term, 

In  the  Tenth  Year  of  the  Reign  of  George  IV. 


Newbury  v.  Armstrong.  Afcw.y 

ASSUMPSIT  on  the  following  guaranty :  —  "I  agree  to 

**  m    „      -,     --     ,  be  security  to 

"  To  Mr.  John  Newbury.  you  for  /.  c. 

u  Sir, —  I,  the  undersigned,  do  hereby  agree  to  bind  l*te  in  the 
myself  to  be  security  to  you  for  J.  Corcoran,  late  in  the  fo^hateveV  * 
employ  of  J.  Pearson  of  London  Wall,  for  whatever  you  you  may 
may  entrust  him  with  while  in  your   employ,  to  the  wl?Mt^.m. 
amount  of  50/.,  in  case  of  any  default  to  make  the  same  y0Ur  employ, 
good.  to  the  amount 

«  11th  March  1828.  "  W.  Armstrong."  Heldfthat  the 

consideration 
A  verdict  having  been  given  for  the  Plaintiff  at  the  for  the  gua- 

trial  before  Ttndal  C.  J.f  Middlesex  sittings  after  Trinity  ««*y  8uffi" 
term,  for  34/.,  which  Corcoran  had  failed  to  account  for  speared. 
to  Plaintiff, 
Vol.  VI.  P  Taddy 
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1829.  Taddy  Serjt  moved  to  set  it  aside  and  enter  a  non- 

suit, on  the  ground  that  no  consideration  for  the  De- 
fendant's  undertaking    appeared  on  the  face  of  the 
A^^sraowo.   agreement. 

If  Corcoran  were  already  in  the  Plaintiff's  employ  at 
the  time  of  the  guaranty,  there  was  an  entire  absence 
of  consideration ;  and  if  he  were  taken  in  copf  eqaeoce 
of  the  guaranty,  that  could  only  appear  by  parol  evi- 
dence, which  it  was  the  object  of  the  statute  of  frauds 
to  exclude  in  such  a  case.  Saunders  v.  Wakefield  [a\ 
Jenkins  v.  Beynolds  (b)9  Lees  v.  Whitcomb.  (c) 

Tindal  C.  J.  The  statute  of  frauds  requires  that  an 
agreement  to  answer  for  the  default  of  another  shall  be 
in  writing ;  and  the  word  agreement  has  been  held  to 
include  a  consideration,  for  without  one  there  is  no 
valid  agreement.  The  question  here  is,  whether  a  con- 
sideration appears  on  this  agreement,  or  is  to  be  col- 
lected from  it  by  fair  and  necessary  implication?  In 
my  opinion  the  consideration  appears.  The  language 
is,  "  To  be  security  to  you  for  J.  Corcoran,  late  in  the 
employ  of  J.  Pearson,  for  whatever  you  may  entrust  him 
with  while  in  your  employ."  That  is,  if  you  will  entrust 
one  who  has  left  the  service  of  another.  The  words  are 
all  prospective.  It  may  fairly  be  implied  that  Corcoran 
had  left  one  service,  and  that  the  guaranty  was  given 
in  consideration  of  his  being  taken  into  another.  We 
ought  not  to  be  too  strict  in  the  construction  of  these 
instruments ;  for  if  every  agreement  entered  into  by  a 
tradesman  be  so  minutely  criticised,  it  will  be  necessary 
to  resort  to  an  attorney  in  the  most  common  inter- 
course of  life. 

Park  J.     I  should  be  sorry  to  depart  from  the  de- 
cisions in  Saunders  v.  Wake/kid  and  Jenkins  v.  Reynolds, 

(a)  4  B.  6f  A.  595.  (*)    3  Bred.  fcf  Bingb.  x*     (r)  5  Bmgb.  34. 

where 
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where  the  principle  established  in  Wain  v.  Warlters  (a)       1829. 
was  unanimously  adhered  to.    The  question  here  is,  whe-     jr—ll— 
ther  the  consideration  sufficiently  appears  on  this  instru*  ^ 

ment?  I  think  it  does;  because  where  the  Defendant  ARMsraoifa. 
undertakes  in  respect  of  one  who  has  lately  been  in  the 
employ  of  another,  for  whatever  the  Plaintiff  may  en* 
trust  him  with,  the  agreement  is  plainly  prospective^ 
and  to  consideration  of  the  party's  being  employed  and 
entrusted. 

BuRROUGH  J.  Whatever  is  necessarily  implied  may 
be  taken  to  be  in  the  instrument.  There  is  no  ground 
far  the  objection. 

Gaselee  J.  It  is  clear  that  credit  was  to  be  given 
prospectively  to  Corcoran.  That  is  a  sufficient  con- 
sideration. 

Rule  refused. 

(a)  5  East,  io. 


Herbert,  Assignee  of  Knight,  v.  Wilcox.         Nov.  7. 

DY  the  7  G.  4.  c.  57.  s.  32.  it  is  enacted,  "  That  if  any  A  payment  by 

prisoner  who  6hall  file  his  or  her  petition  for  his  Ui  invent  to 

or  her  discharge  under  this  act,  shall,  before  or  after  his  within  three 

or  her  imprisonment,  being  in  insolvent  circumstances,  months  before 

voluntarily  convey,  assign,  transfer,  charge,  deliver,  or  5  e  'H180  ^V8 

make  over  any  estate,   real  or  personal   security  for  U  void  under 

money,  bond,  bill,  note,  money,  property,  goods,  or  lGm**  *57\ 
-  ,  j.  j.  /.3»^although 

effects  whatsoever,   to   any  creditor  or  creditors,   or  ^e  word  pay 

to  any  person  or  persons  in  trust  for,  or  to  or  for  «• not  •?*- 

the  use,  benefit,  or  advantage  of  any  creditor  or  ere-  ^oa™ 

dkore,  every   such  conveyance,  assignment,   transfer, 

P  2  charge, 
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charge,  delivery,  and  making  over,  shall  be  deemed 
and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  and  other  assignee  or  assignees 
of  such  prisoner  appointed  under  this  act:  provided 
that  no  such  conveyance,  &c  shall  be  deemed  fraudulent 
and  void  unless  made  within  three  months  before  the 
commencement  of  such  imprisonment." 

Knight  being  insolvent,  borrowed  money  of  A.  2?., 
and  immediately  paid  it  over,  within  three  months  before 
bis  imprisonment,  in  discharge  of  the  debts  of  various 
of  his,  the  insolvent's,  creditors,  and  among  others,  the 
Defendant. 

The  Plaintiff,  as  Knight's  assignee,  then  sued  the 
Defendant  for  money  had  and  received,  under  the  above 
section  of  the  insolvent  debtors'  act. 

'  A  verdict  having  been  given  for  the  Plaintiff  at  the 
trial  before  Tindal  C.J.  last  Bristol  assizes,    . 


Mereaietker  Serjt.  moved  to  set  it  aside  and  enter  a 
nonsuit,  on  the  ground  that  the  above  section  of  the  act 
was  directed  against  fraudulent  transfers  of  property  by 
the  insolvent,  but  not  against  bond  Juie  payments;  that 
the  word  deliver,  taken  as  accompanied  with  the  other 
expressions,  did  not  include  a  delivery  by  payment  of 
money;  and  that  by  analogy  to  the  language  of  the 
bankrupt  acts,  it  might  be  presumed  the  word  pay 
would  have  been  employed  if  it  had  been  intended  to 
prohibit  payment,  even  though  voluntary. 


Tindal  C.  J.  Looking  at  the  clause,  it  is  impossible 
not  to  see  that  payment  is  included;,  and  there  are 
equivalent  and  equipollent  words.  The  language  of 
the  clause  is,  "  That  if  any  prisoner  who  shall  file  his 
or  her  petition  for  his  or  her  discharge  under  this  act, 
shall,  before  or  after  his  imprisonment,  being  in  in- 
solvent circumstances,  voluntarily  convey,  assign,  trans- 
fer, 
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fer,  charge,  deliver,  or  make  over  any  estate  real  or 
personal,  security  for  money,  bond,  bill,  note,  money, 
property,  goods  or  effects  whatsoever,  to  any  creditor  or 
creditors,  or  to  any  person  or  persons  in  trust  for,  or  to 
or  for  the  use,  benefit,  or  advantage  of  any  creditor  or 
creditors,  every  such  conveyance,  assignment,  transfer, 
charge,  delivery,  and  making  over,  shall  be  deemed, 
and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  or  other  assignee  or  assignees  of 
such  prisoner  appointed  under  this  act."  What  is  in- 
tended to  be  made  void  is,  not  delivery  in  general,  but 
delivery  to  a  creditor.  How  can  we  understand  delivery 
of  money  to  a  creditor  except  in  payment,  or  for  the 
advantage  of  such  creditor?  To  say  that  a  payment  is 
not  avoided  under  these  circumstances  would  render  the 
act  nugatory. 
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Herbert 

v., 
Wilcox. 


Park  J.  The  intention  of  the  legislature  was  to  effect 
an  equal  distribution  of  the  insolvent's  effects,  and  terms 
could  not  have  been  found  more  explicit  to  prevent  any 
thing  that  would  defeat  such  distribution.  The  pro- 
hibition against  delivering  money  to  creditors  compre- 
hends payment. 

Burrough  J.  concurred. 

Gaselee  J.  The  clear  object  of  the  act  is  that  no 
insolvent  shall  pay  any  creditor  within  three  months  of 
his  imprisonment,  either  in  money  or  money's  worth. 

Rule  refused. 
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Nov.  7.  Pineko,  One,  &c.  v.  Judson  and  Another. 

z.  Agreement  ASSUMPSIT  for  use  and  occupation  of  a  bouse  be- 

.  *   •    u  tongtog  to  the  Plaintiff  for  one  quarter,  from  Lady- 

turn  for  the  &ay  to  Midsummer  1828.     At  tbe  last  London  sittings 

leasee  to  com-  before  TindalCJ.,  the  Plaintiff  put  in  the  following 
~t  with 


laying  out  a      agreement :- 

considerable  Memorandum  of  agreement  made  the  day 

turn  on  the       of  j  82s   between  Thomas  Wing  Pinero  of  the 

premise*,  7  n   % 

(the  lease  to     one  part,  and  Charles  Judson  and  Samuel  Cook  of  the 

contain  cer-      other  part     The  said  T.  W.  Pinero>  for  the  consider- 

covenams,)       ations  hereinafter  mentioned,  agrees  to  grant,  seal,  and 

«  and  in  the     execute  unto  the  said  Charles  Judson  and  Samuel  Cook  a 

meantxme»and  \^a\  and  effectual  lease  of  all  that  messuage  or  tenement 

until  such  lease      °  ^ 

shall  be  exe-     and  premises,  situate,  standing,  arid  being,  &c  to  hold 

cuted,  to  pay  the  same,  with  the  appurtenances,  unto  the  said  Charles 

hold  the  same  ^u^son  anc^  Samuel  Cooky  their  executors,  administrators, 

premises,  sub-  and  assigns,  from  the  25th  of  March  now  last  past,  for 

ject  to  the  ^  tem  Qf  gye  years>  an(j  three  quarters  of  another 

above  men-      year,  wanting  ten  days,  at  and  under  the  yearly  rent  of 
tioned:"  go/,  of  lawful  money  of  Great  Britain,  to  be  made  pay- 

amount'to  an    a^'e  quarterly»  on  ^e  f°ur  most  usual  days  of  payment 
actual  demise*   of  rent  in  the  year,  without  making  any  deductions  or 

a.  Use  and   abatement  out  of  the  same,  &c,  and  under  and  subject 
occupation  lies  J 

for  construe-     to  covenants  by  and  on  the  part  of  the  said  Charles 

tive  as  well  as   Judson  and  Samuel  Cookf  their  executors,  administrators, 
tion.  and  assigns,  to  pay  the  said  rent  in  manner  aforesaid, 

and  also  the  sewers'  rate  and  all  other  taxes,  rates, 
assessments,  and  impositions  whatsoever  in  respect  of 
the  said  premises,  parliamentary,  parochial,  and  other- 
wise howsoever;  to  keep  the  premises  in  good  repair, 
(damage  by  fire  only  excepted);  to  paint  all  the  outside 
wood  and  iron-work  of  or  belonging  to  the  said  pre- 
mises 
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i  twice  over  in  good  oil  colours  every  third  year  of  1829. 
the  said  term ;  and  at  the  end  of  the  said  term,  to  leave 
the  said  premises  in  good  and  tenantable  repair,  reason* 
able  use  and  wear  thereof  and  damage  by  fire  in  the 
mean  time,  only  excepted.  That  the  said  T.  W-  Pinero 
shall  have  liberty  to  enter  and  view  the  said  premises, 
sod  to  give  or  leave  notice  in  writing  thereon  to  repair 
all  defects  and  decays  within  three  months  then  next 
following ;  and  that  the  said  Charles  Judson  and  Samuel 
Cook,  their  executors,  administrators,  and  assigns,  shall 
do  all  necessary  repair  in  and  about  the  premises  (ex- 
cept damage  by  fire  as  aforesaid).  And,  further,  that 
the  said  Charles  Judson  and  Samuel  Cook,  their  exe- 
cutors, administrators,  and  assigns,  shall  not  convert 
the  said  premises  into  a  shop,  or  use  the  same  for 
carrying  on  therein  any  trade  or  business  whatso- 
ever. And  also  a  proviso  for  re-entry  on  non-pay- 
ment of  rent  or  breach  of  any  of  the  said  covenants. 
The  said  lease  also  to  contain  a  covenant  by  and  on  the 
part  of  the  said  T.  W.  Pinero,  his  executors,  administra- 
tors, and  assigns,  for  quiet  enjoyment  upon  payment  of 
the  said  rent  and  performance  of  the  said  covenants* 
And  the  said  Charles  Judson  and  Samuel  Cook  agree  to 
accept  and  take  the  said  lease  of  the  said  premises  afore- 
said upon  the  terms  aforesaid,  and  to  execute  a  coun- 
terpart thereof  immediately  upon  the  execution  of  the 
ssid  lease,  and  to  pay  the  expense  of  preparing  the  said 
lease.  And  in  the  mean  time,  and  until  such  lease  shall 
be  made  and  executed,  to  pay  unto  the  said  Thomas  W. 
Pinero,  his  executors,  administrators,  and  assigns,  the 
aforesaid  yearly  rent  or  sum  of  80/.  in  manner  aforesaid, 
and  to  r  old  the  same  premises,  subject  to  the  covenant* 
above  M  ntioned.  Aud  the  said  Charles  Judson  and 
Samuel  Cook  farther  agree  to  put  the  said  premises  into 
good  and  tenantable  repair  at  their  own  expense,  and  to 
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1829;  ^    complete  all  such  repairs  on  or  before  the  25th  day  of 
April  now  next  ensuing.    And,  lastly,  it  is  hereby  mu-  • 
tually  agreed  between  the  said  parties  to  this  agreement, 
in  case  the  said  Charles  Judson  and  Samuel  Cook  shall  - 
not  put  the  said  premises  in  such  repair  aforesaid  within . 
the  time  aforesaid,  or  if  at  any  time  before  the  said  lease 
shall  be  made  and  executed  any  quarterly  payments  of 
the  said  yearly  rent  of  80/.  shall  be  in  arrears,  and  no 
sufficient  distress  be  found  on  the  said  premises,  then, 
and  in  either  of  such  cases,  the  said  T.  W.  Pinero,  his 
executors,  administrators,  and  assigns,  shall  and  lawfully 
may  re-enter  upon  the  said  premises,  and  thereupon 
this  agreement  shall  be  absolutely  void  to  all  intents 
and  purposes,  except  only  as  to  the  recovery  of  the  said 
rent  so  in  arrear,  or  any  satisfaction  for  the  amount 
thereof.     In  witness,  &c. 

No  lease  was  ever  executed. 

The  Defendants  proved  a  notice  given  by  them  in  Sep- 
tember 1827  of  their  intention  to  quit  at  Lady-day  1828, 
and  that  in  fact  they  had  quitted  at  the  latter  period.  It 
was  contended  on  their  behalf,  that  the  instrument  relied 
on  by  the  Plaintiff  was  only  an  agreement  for  a  lease, 
and  not  an  actual  demise,  and  that  the  Defendants,  as 
tenants  from  year  to  year,  had  determined  their  liability 
by  quitting  according  to  notice,  at  Lady-day  1828. 

For  the  Plaintiff  it  was  insisted,  that  the  instrument 
amounted  to  an  actual  demise,  and  that  the  Defendants, 
were  liable  under  it  till  Midsummer  1828.  Verdict  for. 
Plaintiff:  which 

Jones  Serjt.  now  moved  to  set  aside  and  enter  a  non- 
suit instead,  on  the  ground  urged  at  the  trial,  and  also 
on  the  ground  that  the  Defendants  not  having  been  in. 
actual  occupation  for  the  quarter  in  dispute,  the  form  of 
action  was  wrong. 

The  Court  must  construe  the  instrument  according  to 

the 
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the  intention  of  tbe  parties,  to  be  collected  from  it ;  Doe  1829.' 
<L  Coore  v.  Clare  (a),  Tempest  v.  Bowlings  (b) ;  and  where  ■ 
there  is  a  stipulation  for  a  lease  in  future,  it  is  manifest 
the  parties  cannot  contemplate  any  present  demise.  Such  Judson. 
was  the  inference  drawn  from  the  stipulation  for  a  lease 
in  GoodtiUe  v.  Way  (c) ;  and  such  was  the  inference 
always  drawn,  till  the  case  of  Poole  v.  Bentley  (d)  was 
decided.  That  case,  however,  turned  on  the  stamp' 
laws,  and  is  distinguishable  from  the  present  in  the  cir- 
cumstance, that  though  there  was  a  stipulation  for  a 
lease,  there  was  also  an  actual  demise  per  verba  de 
presently  which  is  wanting  here.  If  such  words  could 
be  supplied,  the  applications  which  are  frequently  made 
to  courts  of  equity  for  a  lease  pursuant  to  an  agreement, 
would  be  unnecessary. 

In  Roe  d.  Jackson  v.  Ashburner  (e)  it  was  established, 
that  the  Courts  will  consider  these  instruments  as  agree- 
ments for  demises,  and  not  as  actual  demises,  where 
such  can  be  collected  to  have  been  the  intention  of  the 
parties;  and  in  Morgan  v.  Bissell  (g)  and  Dunk  v. 
Hunter  (A),  the  circumstance  that  a  future  lease  was 
stipulated  for  was  deemed  conclusive  against  the  impli- 
cation of  any  present  demise. 

But  at  all  events,  as  the  Defendants  did  not  actually ' 
accupy,  they  should  have  been  proceeded  against  in  some 
other  form  of  action.  Assumpsit  for  use  and  occupation 
only  lies  where  the  party  has4  actually  occupied.  And 
therefore,  a  husband  has  been  holden  not  liable  in 
this  form  of  action  in  respect  of  premises  occupied 
by  his  wife  dum  sola*  Richardson  v.  Hall,  (d)  In  Naish 
r.  TafUxk  (e)  Eyre  C.  J.  says,  "  The  t statute  meant  to 

(a)  zT.R.  739.  (g)  3  Taunt.  65. 

[k)  13  EaiU  18.  (b)  $&•&  A.  3%%. 

(c)  z  T.  R.  735.  ( i)  1  Brad.  &  Bingb.  50. 

(J)  i%  Baity  168.  (i)  1  H.  BL  343. 
(e)  5  T.R.  163. 

provide 
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provide  an  easy  remedy  in  the  simple  case  of  actual  oc- 
cupation, leaving  other  more  complicated  cases  to  their 
ordinary  remedy." 

Tindal  C.  J.  This  is  an  action  in  which  the  Plata* 
tiff  seeks  to  recover  for  the  use  and  occupation  of  his 
premises  for  one  quarter  of  a  year  ending  at  Midsummer 
1828;  and  the  question  is,  whether  the  Defendants^ 
tenancy  subsisted  during  that  period.  If  the  instrument 
on  which  the  Plaintiff  relies  be  a  lease,  it  did :  if  that 
instrument  be  an  agreement  without  any  actual  demise* 
it  did  not,  a  notice  having  been  given  by  the  Defendant 
to  determine  the  holding  at  Lady-day  1828.  Is  this 
instrument,  then,  to  be  interpreted  as  a  lease  or  an 
agreement  for  a  lease  ?  The  law  is  well  settled,  that 
where  there  is  any  doubt  as  to  the  operation  of  the  con* 
tract,  the  Court  must  endeavour  to  discover  the  inten- 
tion of  the  parties  from  the  contents  of  the  instrument ; 
and  if  we  see  a  paramount  intention  that  the  instrument 
shall  operate  as  a  lease,  we  must  hold  it  to  be  such* 
although  it  may  contain  conflicting  expressions.  We 
think  this  instrument  must  be  taken  to  operate  as  » 
lease.  It  is  true,  the  parties  contemplate  a  formal  lease 
in  future,  and  if  that  were  the  only  stipulation  there 
might  be  some  difficulty,  although  it  is  to  be  observed* 
that  the  term  is  to  begin  at  once.  But  when  we  eotiie 
to  the  latter  words  of  the  agreement,  that  until  the  lease 
is  executed  the  parties  are  to  stand  in  the  same  relation 
as  if  it  had  been  executed,  there  is  no  longer  any  room 
for  doubt.  The  Defendants  are  to  hold  according  to  co- 
venants, some  of  which  are  inconsistent  with  a  tenancy 
from  year  to  year :  as  that,  to  paint  once  in  three  years; 
and  that,  for  the-tenants  putting  the  premises  in  repair 
before  he  commences  his  occupation.  These  covenants 
would  be  unreasonable  for  a  tenant  from  year  to  year, 
but  reasonable  and  usual  for  a  tenant  who  takes  a  term. 

It 
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It  was  bo  doubt  meant  that  there  should  be  a  formal  18£9» 
lease,  but  that  the  tenant  should  hold  in  the  mean  time 
under  a  demise,  upon  the  same  terms  as  if  that  lease 
had  been,  executed;  and  it  is  for  his  interest  that  the 
instrument  should  receive  such  a  construction,  because 
k  is  attended  with  greater  certainty. 

The  disposing  of  the  first  objection  puts  an  end  to  the 
second;  for,  according  to  the  statute,  if  he  holds  or 
occupies,  he  may  be  sued  in  an  action  for  use  and  occu- 
pation, and  we  find  that  he  holds. 

Park  J.  We  must  look  to  the  instrument  to  see 
what  was  the  intention  of  the  parties.  Considering  that 
the  Plaintiff  is  an  attorney,  who,  professionally,  would 
wish  to  draw  deeds,  the  object  of  the  stipulation  seems  to 
have  been  to  secure  him  a  little  employment  in  that  way; 
for,  till  the  deed  was  executed,  the  parties  were  to  hold  in 
the  same  way  as  under  the  deed.  That  part  of  the  agree- 
ment removes  any  doubt,  "  And  until  such  lease  shall 
be  made  and  executed,  to  pay  to  the  said  T.  W.  Pinero, 
bis  executors,  administrators,  and  assigns,  the  aforesaid 
yearly  rent,  and  to  hold  the  same  premises  subject  to 
the  covenants  above  mentioned."  The  Defendants  adopt 
all  of  them,  and  they  are  inconsistent  with  a  holding 
from  year  to  year,  especially  those  for  repairing  before 
entering  on  possession,  and  for  painting  every  three 
years.  Our  decision  will  be  conformable  with  what  was 
laid  down  by  Lord  EUenborough  in  Poole  v.  Bentley>  "  that 
the  intention  of  the  parties,  as  declared  by  the  words 
of  the  instrument,  must  govern  the  construction."  And 
he  there  was  led,  from  the  covenant  to  lay  out  money,  to 
draw  an  inference  like  that  which  we  have  drawn  in  the 
present  case  from  the  covenant  to  paint.  The  tenant 
was  to  do  that  in  the  first  four  years,  which  was  incon- 
sistent with  a  tenancy  from  year  to  year.  There  is 
nothing  in  the  second  point. 

Burrough 
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128&  Burrough  J.     We  should  overturn  Poole  v.  Bentley. 

%  1*  '         tirhich  is  good  law,  if  we  were  to  hold  this  not  to  be  a 
Vt  demise.     The  other  point  is  quite  clear.     This  is  such 

Judson.  a  holding  as  entitles  the  plaintiff  to  sue  in  an  action 
for  use  and  occupation.  Actual  occupation  is  not  ne- 
cessary ;  legal  possession  is  sufficient ;  and  the  plaintiff 
had  possession  enough  to  sue  in  trespass. 

Gaselee  J.      It  is  time  that  questions  of  this  sort 
should  be  set  at  rest     The  decisions  are  conflicting, 
but  Poole  v.  Bentley  rests  on  a  sound  principle.     There 
is  a  material  distinction  between  Roe  v.  Ashbumer  and 
Poole  v.  Bentley.     Ashhurst  J.  says,  in  the  former  case, 
"  I    entirely  agree   to   the  position,   that  whether   an 
agreement  of  this  kind  shall  or  shall  not  be  considered 
as  a  lease,   ought  to  depend  on  the  intention  of  the 
parties,  which  must  be  collected  from  the  words  of  the 
agreement,  and  from  collateral  circumstances.     Where 
the  words  are  de  prcesenti,  '  I  demise,'  &c,  or  an  agree- 
ment, that  '  the  party  shall  hold  and  enjoy,'  and  the 
party  is  immediately  put  into  possession,  the  landlord 
shall  not  afterwards  turn  him  out  of  possession,  and  say 
that  it  was  not  a  present  demise;  for  the  permitting  the 
party  to  enter,  is  strong  evidence  to  shew  that  the  land- 
lord intended  to  give  a  present  interest.     But  where  the 
words  themselves  do  not  necessarily  imply  it,  and  where 
possession  is  not  given,  nnd  there  is  no  other  act  to  • 
manifest  such  intention,  then  it  is  merely  an  executory 
contract.     Now,  here  the  words  themselves  import  an 
executory  agreement ;  for  the  words  *  shall  enjoy  '  are ' 
followed  by  '  I  engage  to  give  him  a  lease,'  and  '  I  will 
purchase  land,  &c,  to  be  added  to  the  rest,'  &c.    And 
the  smallness  of  the  quantity  of  land  to  be  purchased 
and  added  to  the  rest  cannot  vary  the  case ;  because  the 
whole  depends,  not  on  what  was  granted  at  the  time " 
but  on  what  was  to  be  granted  afterwards.     Besides,  the 

rent 
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Tent  is  agreed  upon  at  all  events,  and  if  this  were  con- 
strued to  be  a  lease,  the  landlord  would  have  a  right  to 
distrain  for  the  whole  rent,  although  the  addition  were 
not  afterwards  made  by  the  purchase,  and  the  only 
remedy  left  to  the  tenant  would  be  by  an  action  at  law 
or  a  bill  in  equity."  In  Poole  v.  Bentley,  there  was  no* 
thing  to  be  added  on  the  part  of  the  lessor  subsequently 
to  the  agreement,  as  in  Roe  v.  Ashbumer*  I  think  * 
court  of  equity  would  not,  as  the  counsel  for  the  defend 
dant  has  contended,  although  there  be  an  actual  demise, 
not  under  seal,  refuse  to  order  a  more  formal  conveyance. 
But  the  rule  in  Poole  v.  Bcntley  and  Barry  v.  Nugent  (a) 
ought  to  be  followed  here.  As  to  the  second  point, 
parties  have  been  repeatedly  held  liable  in  actions  for 
use  and  occupation,  although  there  has  not  been  an  actual 
occupation  for  the  whole  of  the  time  in  respect  of  which 
the  actions  have  been  brought. 

Rule  refused. 

(a)  5  T.R.  165.  n. 


1829. 


Saunders  v.  Mills. 


Nov.  10* 


TIBEL.     At  the  trial  before  Tindal  C.  J.,  Middlesex  1.  A  state-    » 

sittings  after  -Trinity  term,  the  Defendant,  the  editor  new  ^ 

of  a  newspaper,  admitted  the  publication  of  the  matter  the  circum- 
complained  of,  which  was  as  follows  :  —  "  Extraordinary  •uncei  ?* "* 
charge  of  poaching.    At  the  Gloucester  assizes  an  action  a  court  of  jut- 
was  brought  by  Lord  De  Clifford  against  Mr.  Saunders,  *"*»  %****  *• 

from  the 
mouth  of  counsel,  instead  of  being  accompanied  or  corrected  by  the  evidence,  it  not 
such  a  report  of  the  proceedings  of  a  court  of  justice,  at  a  newspaper  it  privileged  to 
publish. 

2.  In  mitigation  of  damages,  the  Defendant  was  allowed  under  the  general  istue 
to  shew  that  he  copied  this  statement  from  another  newspaper,  but  was  not  allowed 
to  shew  that  it  had  appeared  concurrently  in  several  other  newspapers. 

an 
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1829.        an  attorney  of  Bristol,  and  two  other  persons,  under 
these  extraordinary  circumstances,    as    stated   by   the 
counsel  for  the  prosecution.     The  Defendant  had  taken 
a  cottage  on  the  border  of  Lord  De  Clifford's  preserves, 
where  he  kept  a  regular  poaching  establishment.     Fair 
sporting  was  out  of  the  question,  for  it  appeared  that  the 
Defendant  used  to  turn  out  his  dogs  in  the  night,  when 
they  did  much  mischief  on  the  neighbouring  estate.     In 
consequence  of  this  Lord  De  Clifford  gave  orders,  that 
all  dogs  caught  on  his  manors  should  be  brought  into 
the  kennel,  and  there  kept  till  they  were  claimed.     It 
happened  that  a  greyhound  of  the  Defendant's  was 
found  in  one  of  Lord  De  Clifford's  fields,  and  was  taken 
to  the  kennel  to  wait  its  being  claimed  by  the  owner,  as 
it  was  not  certainly  known  to  be  a  dog  of  the  Defend- 
ant's.    Instead  of  writing  to  Lord  De  Clifford  to  have 
the  dog  delivered  up,   the  Defendant  went  with  two 
other  persons,  on  the  22d  of  October,  and  having  broken 
open  the  door  of  Lord  De  Clifford?*  dog-kennel,  he 
rescued  the  dog.     These  parties  came  the  next  day  to 
dig  up  the  body  of  a  dead  dog.     Mr.  Saunders  had  a 
horse  pistol,    and    then    insulted  Lord  De  Clifford?* 
servant;  and  Mr.  Saunders  challenged  one  of  the  keepers 
to  fight.     The  actual  injury  to  the  kennel  door  was 
not  much,  but  damages  were  sought  to  be  recovered, 
which  would   teach   the  Defendant    to  behave  more 
correctly  for  the  future.     The  defence  was,  that  the 
Defendant  had  done  no  more  than  was  necessary  for 
the  recovery  of  his  dog,  and  that  another  dog  of  his 
having  been  shot  by  one  of  Lord  De  Clifford?*  keepers, 
and  buried,  they  merely  went  on  the  second  day  to  dig 
up  the  body  of  that  dog,  and  bring  it  away.     Mr.  Justice 
Park  said,  that  the  amount  of  damages  was  not  neces- 
sarily limited  to  the  actual  damage  done  to  the  door  of 
the  dog-kennel ;  but  still  he  thought  the  jury  should 
give  just  such  damages  as  would  not  be  very  injurious 

to 
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to  the  Defendant's  pocket,  but  yet  such  as  might  have  1829. 
the  effect  of  making  him  mend  his  ways,  and  behave 
with  move  propriety  in  future.  Verdict  for  the  Plaintiff 
damages  50/.  Mr.  Justice  Park,  —  I  shall  certify  for  the 
special  jury.  If  the  Defendant  dismisses  his  game* 
keepers,  he  will  soon  pay  up  the  damages." 

He  then  proved  that  it  was  copied  in  substance  from 
die  Observer  neswspaper,  and  proposed  to  give  evi- 
dence that  many  other  journals  had  published  the  same 
statement.  This  evidence  the  learned  Chief  Justice 
rqectecL 

The  plaintiff  in  reply,  put  in  a  letter  written  by  the 
Defendant  to  the  Plaintiff,  in  answer  to  an  application 
from  the  latter  for  an  explanation  of  the  first  statement, 
which  contained  an  explanation,  but  in  language  which 
(as  it  was  contended  on  the  part  of  the  Plaintiff)  con- 
veyed a  sneer  also. 

The  jury  gave  a  verdict  for  the  Plaintiff,  with  50/. 


Ludlow  Seijt  moved  for  a  new  trial,  on  these  grounds, 
1st,  The  publication  appearing  on  the  face  of  it  to  be  a 
report  of  a  trial  in  a  court  of  justice,  was  primd  facie  a 
privileged  publication,  and  the  Plaintiff  ought  to  have 
given  some  evidence  of  malice,  instead  of  relying  on  the 
naked  fact  of  publication.  Curry  v.  Walter  (a)  has  esta- 
blished the  lawfulness  of  such  reports ;  and  in  IL  v. 
Wright  (i),  Laurence  J.  said,  "  It  has  been  said  that  the 
publication  of  the  proceedings  of  courts  of  justice,  when 
reletting  on  the  character  of  an  individual,  is  a  libel ; 
to  support  which  position,  the  case  of  Waterfield  v.  The 
Bishop  qf  Chichester,  has  been  cited;  but  on  examining 
that  case,  k  appears  that  the  charge  there  was,  that  the 
Plaintiff  bad  not  published  a  true  account :  therefore  I 

do 


216  CASES  in  MICHAELMAS  TERM 

1899.  do  not  think  that  case  establishes  the  proposition,  to 
support  which  it  was  cited ;  and  I  am  not  aware  of  any 
authority  that  does  support  it  The  proceedings  of 
courts  of  justice  are  daily  published,  some  of  which 
highly  reflect  on  individuals ;  but  I  do  not  know  that 
an  information  was  ever  granted  against  the  publishers 
of  them.  Many  of  these  proceedings  contain  no  point 
of  law,  and  are  not  published  under  the  authority  or 
sanction  of  the  Court,  but  they  are  printed  for  the  in- 
formation of  the  public." 

The  courts  of  justice  are  open  to  all  who  are  able  to 
attend,  and  it  can  scarcely  be  unlawful  for  a  man  to 
read  that  which  it  would  be  lawful  for  him  to  hear* 
Reports  of  what  passes  in  those  Courts,  afford  the 
most  instructive  moral  lessons  to  the  people,  and  it 
would  be  inexpedient  in  any  way  to  impede  the  circu- 
lation of  them. 

The  result  of  all  the  decisions,  as  it  may  be 
collected  from  Bromage  v.  Prosser  (a),  is,  that  where 
matter  published  is  on  the  face  of  it  libellous  without 
excuse,  the  Defendant  must  either  shew  its  truth,  or 
otherwise  make  out  his  own  justification;  but  where  it 
appears  to  be  a  privileged  communication,  or  a  pub- 
lication of  what  has  passed  in  a  court  of  justice,. the 
Plaintiff  must  shew  its  untruth,  and  the  motive  of  the 
publisher. 

The  defendant  here  has  cautiously  qualified  his 
statement,  and  divested  it  of  its  sting,  by  giving  it  only 
as  the  speech  of  counsel. 

2dly,  Evidence  ought  to  have  been  admitted  that  the 
same  statement  was  made  in  other  journals,  not  by 
way  of  justification,  but  in  mitigation  of  damages.  In 
Lord  Leicester  v.  Walter  (£),  the  defendant  was  allowed 
to  prove  under  the  general    issue,   in  mitigation  of 
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damages,  that  before  and  at  the  time  of  the  publication 
of  the  libel,  the  Plaintiff  was  generally  suspected  to  be 
guilty  of  the  crime  thereby  imputed  to  him,  and  that  on 
account  of  this  suspicion,  his  character  had  not  been 
lowered  by  the  libel.  So,  in  —  v.  Moor  (a),  in  an 
action  of  slander,  for  imputing  to  plaintiff  a  specific 
charge  of  unnatural  practices,  the  declaration  containing 
the  usual  allegations  of  good  fame,  &c.  the  defendant 
was  allowed  upon  cross-examination  to  ask  the  plaintiff's 
witness  whether  he  had  not  beard  in  the  neighbourhood 
reports  that  the  plaintiff  bad  been  guilty  of  such  prac- 
tices. In  Wyatt  v.  Gore  (6),  it  was  holden,  that  in  an 
action  on  a  libel,  to  which  the  general  issue  was  pleade^, 
and  there  was  no  justification,  the  defendant  might  give 
in  evidence,  in  mitigation  of  damages,  not  only  that  there 
were  rumours  and  reports  (of  the  same  tenour  as  the 
libel)  previously  current,  but  that  the  substance  of  the 
libellous  matters  had  been  published  in  a  newspaper. 

Sdly,  The  damages  were,  at  all  events,  excessive,  the 
Defendant  having  guarded  his  narrative,  by  giving  it  as 
the  statement  of  counsel,  and  having  reprinted  it  from 
another  journal  as  part  of  the  current  news  of  the 
day. 

Tindal  C.J.  I  am  of  opinion  that  the  rule  for  a 
new  trial  ought  not  to  be  granted.  The  learned  Ser- 
jeant has  put  his  motion  on  three  distinct  grounds.  The 
first  is,  that  the  plaintiff  did  not  go  far  enough  in  his 
evidence,  and  ought  to  have  proved  that  the  publication 
was  an  incorrect  report  of  what  had  occurred,  or  that 
the  defendant  bad  been  influenced  by  express  malice  in 
making  the  publication ;  secondly,  that  evidence  in  mi- 
tigation of  damages  was  improperly  rejected;  and, 
thirdly,  that  the  damages  were  excessive.     With  respect 
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1S29.  to  the  first,  that  which  I  am  about  to  say  will  not.  in- 
terfere with  the  generally  received  doctrine,  that  news* 
papers  and  other  publications  which  narrate  what  passes 
in  courts  of  justice  are,  to  a  certain  extent,  privileged. 
No  one  can  read  their  accounts  of  judicial  proceedings 
without  being  sensible,  that,  on  several  occasions,  they 
do,  to  a  great  extent,  serve  die  cause  of  public  justice. 
They  ought,  therefore,  to  be  privileged ;  but  their  pri- 
vilege mint  be  restrained  to  occasions  in  which  tbey 
publish  fairly  what  passes  in  the  court  Now  it  is  im- 
possible to  read  the  report  in  this  cause  without  seeing 
that  the  publication  is  ex  parte,  and  is  not  a  fair  and 
candid  publication  of  what  took  place  in  the  court  at 
Gloucester*  The  report  itself  begins  by  professing  to 
give  an  account  of  the  action,  as  arising  under  "  these 
circumstances,  as  stated  by  the  counsel  for  the  prosecu- 
tion." It  therefore  does  not  even  profess  to  be  an  account 
taken  from  the  evidence  given  at  the  trial,  nor.  even  to 
be  an  account  taken  from  counsel's  statement  but  after- 
wards corrected  by  the  evidence  given  in  the  cause. 
Every  body  knows  that  the  statement  of  a  counsel  is 
ex  parte,  and  that  he  is  often  instructed  to  make  alle- 
gations which  it  is  afterwards  impossible  to  support  in 
proof.  Would  it  be  either  sate  or  proper,  that  after  a 
cause  has  been  tried,  a  statement,  which  the  evidence 
has  not  at  all  supported,  should  be  published  in  a  news- 
paper; and  then  merely  because  that  statement  had 
been  made  by  a  counsel,  it  should  be  held  to  be  pri- 
vileged? Ought  such  a  publication  to  be  considered  a 
fair  report  of  what  had  passed  in  court,  although  the 
evidence  afterwards  given  might  not  only  not  support, 
But  might  even  to  some  extent  contradict  it?  Ought 
such  a  publication  to  be  privileged?  I  conceive  not; 
and  I  think  that  such  .will  not  be  held  to  be  the  law 
of  the  land.  On  the  face  of  this  report,  it  is  not 
a  fair  account  of  the  trial.     It  begins  by  saying  that  it 
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is  a  report  of  the  statement  of  counsel,  and  it  then 
goes  on  to  say,  that  the  defendant  took  a  cottage  in 
the  neighbourhood  of  Lord  De  CljffbnFs  preserves, 
where  he  kept  up  a  regular  poaching  establishment 
No  man  can  believe  that  this  is  the  language  of  any 
witness — it  can  only  be  the  language  of  counsel  in 
aggravation  of  the  case  he  is  called  on  to  support  on 
the  part  of  his  client.  The  account  says  fair  sport- 
ing was  out  of  the  question,  for  the  defendant  was  in 
the  habit  of  turning  out  his  dogs  at  night,  when, 
as  it  appeared,  they  did  much  mischief  to  the  neigh- 
bouring estates.  In  that  part  of  the  report  it  evidently 
changes  its  character,  and  goes  into  the  evidence,  for  it 
was  only  in  the  evidence  that  this  circumstance  could  have 
M  appeared."  The  Defendant  has,  besides,  mixed  up 
with  the  general  allegations  of  the  counsel  for  the  then 
Plaintiff,  a  statement  of  the  consequences ;  for  he  goes 
on  to  say,  that  in  consequence  of  these  things,  Lord 
De  Clifford  ordered  all  the  dogs  found  on  his  manor 
to  be  taken  to  his  kennel  and  kept  there  till  claimed. 
So  far  this  report  is  of  a  statement  made  on  the  part  of 
the  Plaintiff  at  that  trial.  We  come  now  to  the  report 
of  the  defence:  and  it  would  be  thought,  that  if  this. 
pretended  to  be  a  fair  report,  the  defence  would  be 
set  out  with  at  least  the  same  degree  of  exactness 
and  accuracy.  This  certainly  would  have  been  done 
in  a  fair  account  of  tjie  transaction.  Instead  of  this, 
there  is  only  a  dry  observation  or  two  of  counsel, 
and  then  comes  the  charge  of  the  learned  Judge;  and 
in  giving  that,  the  Defendant  has  singled  out  more 
particularly  that  which  bears  unfavourably  on  the  con- 
duct of  the  present  Plaintiff.  I  ask  again,  whether  any 
one  can  say  that  this  is  a  fair  account  of  the  proceeding? 
and  that  question  I  put  to  the  jury,  when  I  left  it  to 
them  to  say  whether,  on  the  face  of  this  account,  it  was 
or  was  not  fairly  given  ?    Without  at  all  breaking  in 
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1829/  upon  the  supposed  principle  or  right  possessed  by  the 
editors  of  newspapers  of  communicating  to  the  public 
the  proceedings  in  courts  of  justice,  I  did  not  think,  nor 
did  the  jury  believe,  that  the  account  in  this  case  was 
fairly  given,  or  even  imported  to  be  so.  This  disposes 
of  the  first  ground  of  the  motion.  The  second  is  as 
to  the  rejection  of  the  evidence  of  publication  in  other 
newspapers.  It  appeared  to  me,  that  as  there  was  no 
justification  or  excuse  upon  the  record,  I  had  gone  to 
the  full  length  in  allowing  The  Observer^  from  which  the 
libel  had  been  copied,  to  be  put  in  evidence.  That 
evidence  might  weigh  with  the  jury,  as  shewing  there 
was  less  of  malice  than  if  the  Defendant  had  been  the 
original  composer  of  this  libel,  and  so  far  he  had  the 
benefit  of  it ;  but  I  think  I  was  justified  in  declining  to  re- 
ceive evidence  of  a  similar  publication  having  been  made 
in  other  newspapers.  As  to  the  question  of  damages, 
that  is  one  which  at  all  times  it  is  the  peculiar  province 
of  a  jury  to  determine;  and  it  is  only  when  the  damages 
are  excessive  and  exorbitant  to  all  common  understand- 
ings that  the  courts  feel  themselves  called  on  to  interfere. 
Evidence  was  given  of  the  apology  which  the  Defendant 
offered  to  insert;  and,  probably,  the  jury  might  think 
that  the  nature  of  the  apology  was  such  as  to  add  a 
degree  of  bitterness  to  the  original  libel.  I  see  no 
reason,  under  all  these  circumstances,  to  object  to  the 
amount  of  the  damages. 

Park  J.  I  am  of  the  same  opinion.  It  has  been 
admitted  that  the  statement  complained  of  imports  a 
libel  on  the  Plaintiff.  It  charges  him  with  having 
kept  a  poaching  establishment,  in  which  fair  sporting 
was  out  of  the  question,  for  that  he  used  to  turn  out 
his  dogs  in  the  night,  when  they  did  much  mischief  on 
the  neighbouring  estates.  But  it  has  been  contended 
that  this  was  a  report  of  what  passed  in  a  court  of 
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justice,  and  that  such  a  report  cannot  be  treated  as  a  1829. 
libel.  All  the  cases,  however,  decide,  that  in  order  to 
exempt  the  publisher  of  such  a  report  from  the  con- 
sequences attached  to  publishing  a  libel,  it  must  be  a 
fair  report  of  what  passed.  In  Stile  v.  Nokes(a), 
where  the  defendant  published  a  highly-coloured  ac- 
count of  judicial  proceedings,  mixed  with  the  party's 
own  observations  and  conclusions  upon  what  passed  in 
Court,  which  contained  an  insinuation  that  the  plaintiff 
had  committed  perjury,  Lord  EUenborough  held  that 
such  a  publication  could  not  be  justified;  and  said, 
"  The  account  of  the  proceedings  in  Court  is  so  inter- 
woven with  the  comments,  that  we  cannot  with  certainty 
separate  them  throughout,  although  we  can  see  plainly 
enough  that  certain  parts  are  an  overcharged  account 
of  the  judicial  proceedings.  The  Court  cannot  decom- 
pose this  mass :  but  the  party  who  requires  the  separ- 
ation to  be  made  for  his  own  defence,  ought  to  have 
taken  upon  himself  the  burden  of  doing  it,  in  order 
that  the  Court  might  see  with  certainty  what  parts  he 
meant  to  justify.  I  should  have  great  difficulty  in  say- 
ing what  parts  purport  to  contain  an  account  of  the 
trial,  and  what  parts  are  libellous.  If  they  cannot  be 
separated  by  the  industry  of  the  pleader,  how  can  they 
be  so  by  general  reference?  If  they  can  be  so  separated, 
they  ought  to  have  been."  In  the  present  case,  it  is  very 
likely  that  the  counsel  said  all  that  has  been  repeated  by 
the  present  Defendant,  and  even  that  I  might  have  adopted 
some  of  bis  expressions  with  regard  to  the  conduct  of 
the  Plaintiff;  but  not  one  of  the  witnesses  said  that  he 
kept  a  poaching  establishment,  nor  was  there  any  proof 
that  such  was  the  case.  But  I  cannot  accede  to  the 
position,  that  a  party  is  excused  for  publishing  every 
proceeding  in  a  court  of  justice,  even  though  he  publish 
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1829.  it  fairly  and  with  truth.  In  22.  v.  Creevy{a\  a  member 
of  parliament  who  published  in  a  newspaper  the  report 
of  a  speech  delivered  by  him  in  the  House  of  Commons, 
was  held  responsible  for  libellous  matter  contained  in 
it,  although  the  publication  was  a  correct  report  of  the 
Speech,  and  was  made  in  consequence  of  an  incorrect 
publication  having  appeared  in  that  and  other  papers. 
In  R.  v.  Mary  Cartile  (ft),  the  report  of  a  trial  which 
the  defendant  had  published  was  true,  but  Abbott  C.  J. 
said,  "  There  can  be  no  doubt  in  the  mind  of  the 
Court,  or  of  any  person  acquainted  with  the  law  of  the 
country,  that  if,  in  the  course  of  a  trial,  it  becomes 
necessary,  for  the  purposes  of  justice,  that  matters  of  a 
defamatory  nature  should  be  publicly  read,  it  does  not, 
therefore,  follow,  that  it  is  competent  to  any  person, 
under  the  pretence  of  publishing  that  trial,  to  reutter 
that  defamatory  matter/'  And  Bayley  J.  said,  "  We 
are  bound,  for  the  purposes  of  justice,  to  hear  evidence 
in  the  course  of  judicial  proceedings,  the  publication  of 
which,  at  any  distant  period  of  time,  or  at  any  time  after- 
wards, may  have  the  effect  of  an  utter  subversion  of  the 
morals  and  religion  of  the  people.  The  first  time  I 
had  occasion  to  consider  the  subject,  was  in  the  case  of 
some  trials  for  adultery.  It  very  often  happens,  that, 
for  the  purposes  of  justice,  our  ears  may  be  shocked 
with  extremely  offensive  and  indelicate  evidence.  But, 
though  we  are  bound,  in  a  court  of  justice,  to  hear  it, 
other  persons  are  not  at  liberty,  afterwards,  to  circulate 
it,  at  the  risk  of  those  effects,  which,  intbe  minds  of  the 
young  and  unwary,  such  evidence  may  be  calculated  to 
produce/' 

The  present,  however,  is  manifestly  not  a  fair  report 
of  what  passed  at  the  trial  in  question. 

I  think,  also,  that  there  is  no  ground  for  granting  a 
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role  oil  account  of  the  evidence  which  the  learned  Chief 
Justice  rejected.  Whether  evidence  as  to  the  Plain- 
tiff's general  character  ought  to  be  admitted  in  an 
action  for  a  libel,  on  the  general  issue,  in  mitigation  of 
damages,  has  long  been  vexaia  questio.  In  Jones  v. 
Stevens  (a),  there  is  a  luminous  exposition  of  the  whole 
law  on  the  subject  by  Wood  B.,  and  he  strongly  protests 
against  the  admission  of  such  evidence.  But  what  was 
rejected  in  the  present  cause  was  properly  rejected,  since, 
if  admitted,  it  could  not  have  operated  as  any  extenu- 
ation of  the  Defendant's  conduct. 


1889. 


BuaaouoH  J.  This  was  a  libel*  on  the  face  of  it, 
although  professing  to  be  a  report  of  what  passed  in  a 
court  of  justice,  for  the  Defendant  does  not  profess  to 
state  facts  as  deposed  to  by  witnesses,  but  the  mere 
opinion  of  the  counsel  who  opened  the  cause. 

As  to  the  rejection  of  evidence  of  publications  by 
others  to  the  same  effect,  I  have  no  idea  that  such  a 
feet  would  have  any  weight  at  all.  It  is  of  no  avail  for 
the  Defendant  to  say  that  others  have  done  wrong  as 
well  as  hvnsel£     The  evidence  was  properly  rejected. 


Gaselek  J.  The  only  point  on  which  I  have  enter- 
tained any  doubt,  is,  Whether  evidence  ought  to  have 
been  admitted  that  reports  to  the  same  effect  were  con- 
tained in  other  publications:  but,  beyond  the  report 
which  was  admitted,  the  Defendant  was  not  shewn  to 
have  acted  on  any  knowledge  of  such  publications,  and, 
therefore,  I  do  not  entertain  sufficient  doubt  to  desire 
any  alteration  in  the  judgment  which  has  been  pro* 
nounced  by  my  Lord  Chief  Justice.  Whether  a  De- 
fendant, in  a  libel  cause,  may  be  permitted  under  the 
general  issue  to  give  evidence  of  matters  of  excuse,  in 


(a)  xx  Price,  135. 

Q* 


nub* 
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1629.  ^  mitigation  of  damages,  or  is  bound  to  plead  such  mat- 
ters, seems  still  to  be  vexata  questio ;  but  the  Defendant 
here  has  neither  pleaded,  nor  offered  to  prove  any  thing 
that  could  operate  as  an  excuse.  In  Waithman  v. 
Weaver  and  Others  (a), — which  was  an  action  brought  by 
the  Plaintiff  against  the  Defendants,  who  were  the  pro- 
prietors and  printers  of  the  John  Butt  newspaper,  for  a 
libel  attributing  to  the  Plaintiff,  amongst  other  things, 
the  fact  of  having  bought  from  a  man  of  suspicious  cha- 
racter two  shawls,  for  a  small  sum  of  money,  which  he 
had  himself  sold  to  another  person  at  a  much  higher 
price  on  the  preceding  day,  —  when  the  Plaintiff's  case 
was  closed,  and  the  Defendant's  counsel  had  addressed 
the  jury,  they  proposed  to  call  witnesses  to  prove  that 
the  libel  in  this  respect  was  no  more  than  a  repetition 
of  rumours  which  were  prevalent  at  the  time  of  the  facts 
imputed  to  the  Plaintiff  therein,  in  order  to  diminish  the 
damages,  in  case  the  jury  should  find  a  verdict  for  the 
Plaintiff  on  the  general  issue,  by  removing  the  impression 
of  malicious  invention  in  the  account  complained  of, 
and  quoted  several  authorities  to  shew  that  they  were 
entitled  to  give  such  evidence ;  but  Abbott  C.  J.  objected 
to  admit  evidence  of  the  existence  of  such  injurious 
reports,  said  to  be  in  circulation  to  the  prejudice  of  the 
Plaintiff. 

Rule  refused. 

(a)  xx  Prices  157.  in  note. 


in  the  Tenth  Year  or  GEO.  IV.  $25 
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Hayllar  v.  Ellis.  Mw.  h. 

TN  this  cause  an  arbitrator  had  to  decide  on  certain  Where  a 

specific  claims  which  the  Plaintiff  made  against  the  ^ve^a|  ^fan 
Defendant,  and  the  Defendant  against  the  Plaintiff,  against  a  de- 
He  made  an  award  in  favour  of  the  Defendant,  and  *fnda"t»  a.nd 

the  defendant 
found  generally  that  the  Plaintiff  "had  no  cause  of  makes  others 

action."  against  the 

plaintiff,  if  an 
arbitrator,  to 
Taddy  Serjt  moved  to  set  aside  the  award,  as  not  whom  the 

sufficiently  certain.      He   contended  it  could  not  be  ?a8e  "**! 
a  rerredy  finrfa 

pleaded  in  bar  if  the  Plaintiff  were  again  to  sue  the  that  the  plain- 
Defendant  on  any  of  the  distinct  causes  of  action  sub-  tiff  had  no 
mitted  to  the  consideration  of  the  arbitrator,  as  it  would  K^^J&b** 
not  with  certainty  appear  which  of  them  had  been  de-  in  that  respect 
cidedon.     But  at  least,  suffi- 

ciently certain. 

The  Court  held  it  sufficient,  and 

Taddy  took  nothing. 

Tindal C.J.  was  absent  at  Chambers. 
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N9V.it.  Maddjson  v.  Nuttall. 

Anancicnt  J)EBT  for  tithes  of  hay,  in  the  parish  of  West 
^JJJT^^  Monekton,  Somerset.    The  Defendant  pleaded  an 

payment  of  ancient  modus,  or  customary  payment,  whereof  the 
the-tfc1|^  °f  *  wetnor7  °f  mBn  ruuneth  not  to  the  contrary,  of  2d. 
modus,  tigned  f°r  every  acre  of  meadow  land  lying  in  the  higher  side 
by  the  rector     of  the  parish,  where  it  was  averred  the  Defendant's  land 

blf  hri-    ky;   and   that  h  was  mcad9w  land.     The  Plaintiff 

deuce  again*    traversed  the  existence  of  the  modus. 

a  lucceedinf         At  fa  trial  y^^  Tindal  &  J.,  Bridgwater  Summer 

rector  ai  aa 

admission  by    assises  1829,  the  Defendant  offered  in  evidence,  among 

his  piedecee*  other  matters  in  support  of  the  modus,  the  following 

found  anion*  document,  which  was  found  among  the  tide-deeds  of  aa 

the  title  deeds  extensive  landowner  in  the  parish :  — 

of  a  land-  «  ^  note  Qf  ^  mc^  t^^gg  ^j  tithes  as  have  bene 

an  nar  in  the 

pariah,  and  usuallye  and  accustomablye  paied  within  the  parishe  of 

not  in  the  jy€St  Monekton^  and  countie  aforesaid,  and  manner  of 
jpirtry,  the  payment  thereof  tyme  out  of  minde,  and  noe  other, 

nor  otherwise  than  as  followeth ;  videlicet. 

Imprimis,  at  Ester,  before  takinge  of  the  communion, 
the  communicants  ought  to  come  to  the  churche,  and 
there  with  the  parson  are  to  make  their  Ester  boocke, 
and  are  to  shew  him  whut  groundes  they  lett  or  sett. 

Item,  for  a  garden  vsed  to  be  paied  Id. 

Item,  for  each  communicant  paied  Id. 

Item,  in  the  higher  side  of  the  saied  parishe  payde 
for  every  tithable  acre  of  meadow  ijd." 

(There  was  a  great  variety  of  other  items,  some  of 
which  were  alleged  by  the  Plaintiff's  counsel  to  be 
rank  moduses,  and  the  document  concluded  as  fol- 
lows :  — ) 

"  Item,  the  parson  is  to  keepe  a  bull  and  a  bore  for 

the 


gwtry. 


ill  the  Tknth  Year  of  GEO.  IV. 


M» 


the  parishes  or  muste  allow*  them  what  they  paye  to       1829. 


other   men   for   his   defaulte  in    either   kinde  in   y* 
behalfe. 

"  The  abouesayde  tenth's  tythes  and  no  other,  and 
manner  of  paymente  as  abousayde  and  not  otherwise, 
have  bene  eur  vsuallye  payde,  as  it  appeares  by  a  cer- 
tayne  role  bearing  date  the  22  daye  of  August,  in  the 
yete  of  our  Lord  God  1619,  keept  in  the  parish  chest, 
subscribed  vnto  by  fewer  seuerall  men  who  were  procters 
and  gatherers  of  the  tithes  and  tenthes  as  abouesaid 
at  seuerall  tymes  for  certaine  yeres  together,  besides 
dinsse  other  of  the  most  able  and  sufficient  men  of  the 
same  parishe. 

"  Ita  est  W.  Kingelake.  (Philipusff/y  red.) 

"  Philip  Mathevo,  als.  procter, 

"  The  marke  of  X  John  Prince, 

William  Bayer. 
u  Humf.  Qjiicke, 
u  Edm.Jane, 
"  Thomas  Stevens. 

"  Henry  H.  Crosse, 

"  John  Hare, 

«  Thomas  T.L.  Upham." 


A  terrier,  signed  by  Philip  Fry,  but  relating  chiefly  to 
the  parsonage  house  and  glebe,  having  been  put  in  from 
the  bishop's  registry,  in  which  terrier  there  was  no  men* 
tion  of  this  modus  for  hay ;  it  was  objected  that  the 
document  offered  by  the  Defendant,  purported  to  be  a 
terrier,  and  ought  not  to  be  received,  because  it  did  not 
come  from  the  proper  custody ;  —  the  bishop's  registry, 
or  die  parish-chest.  But  Philip  Fry  having  been 
proved  to  have  been  rector  of  the  parish  from  1587  to 
1642,  and  his  handwriting  having  been  also  proved  by 
a  comparison  with  entries  made  by  him  in  the  parish- 
books,  and  with   his  signature  to  documents  in  the 

bishop's 
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Maddison 

V. 
NUTTALL. 


bishop's  registry,  the  Chief  Justice  received  the  abeve 
document  in  evidence,:  not  as  a  terrier,  but  as  an  ad- 
mission made  by  the  rector  for  the  time  being. 

It  appeared  that  the  boundary  between  the  higher 
and  lower  division  of  the  parish  was  not  very  accurately 
known ;  had  occasionally  been  varied  by  the  removal  of 
fences  and  otherwise;  and  that  the  field  from  which  the 
Plaintiff  claimed  tithes  in  the  present  action,  had  once 
been  ploughed,  but  was  soon  laid  down  to  grass  again* 
It  was  clearly,  however,  within  the  higher  division,  as 
alleged  in  the  plea. 

A  verdict  having  been  given,  for  the  Defendant, 


Meriwether  Seijt.  moved,  for  a  new  trial,  on  the 
ground  that  the  document  found  in  the  custody  of  the 
landowner  ought  not  to  have  been  received  in  evidence, 
even  as. the  admission  of  a  preceding  rector,  when  there 
was  a  regular  document  of  the  same  kind,  the  terrier 
from  the  bishop's  registry,  containing  no  mention  of  the 
modus;  Atkins  v.  Hatton  (a) ;  that  the  document  itself 
was  not  entitled  to  any  credit,  alleging  as  it  did  un- 
certain and  rank  moduses;  and  that  no  modus  for  a 
division  of  the  parish  could  be  certain,  unless  that 
division  were  accurately  ascertained.  He  objected  also, 
that  a  modus,  being  pleaded  from  time  immemorial, 
$ould  apply  only  to  ancient  meadow;  that  no  evi- 
dence had  been  offered  to  shew  that  the  land,  the  tithes 
of  which  were  in  question,  was  ancient  meadow,  pnd  at 
.  all  events,  that  it  ceased  to  be  such  when  it  had  been 
once  ploughed,  (b) 


Tindal  C.  J.     The  document  objected  to  was  evi- 
dence for  the  jury,   valeat  quantum.     It  was  a  very 


{b)  But  tee  Bishop  v.  Cbicbej- 
ter%  Gvj'tll.  1313.  that  a  paro- 


chial modus  may  extend  to  lands 
inclosed  within  time  of  memory; 
nHter  as  to  2 /arm  modus* 

ancient 
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ancient  document,  signed  by  the  rector,  and  headed 
"  Notification  of  the  tithes  of  the  parish."  Though  it 
did  not  come  out  of  the  proper  repository  for  a  terrier, 
it  must  have  been  evidence  against  the  rector  who 
signed  it,  during  his  incumbency;  and  if  so,  it  is  not 
easy  to  see  why  it  should  not  be  evidence  against  a  suc- 
cessor as  the  admission  of  one  of  his  predecessors.  It 
was  not  of  so  much  weight  as  a  regular  terrier,  but  still 
was  somt  evidence  to  go  to  the  jury  With  respect  to 
the  boundary  of  the  divisions  of  the  parish,  the  jury 
bad  to  consider  a  great  mass  of  discordant  evidence,  but 
it  was  admitted  that  the  field  in  question  was  within  the 
division  subject  to  the  modus,  and  if  an  occasional 
alteration  of  fences  were  sufficient  to  destroy  a  modus, 
the  end  might  frequently  be  attained  by  trick  and 
management 

The  circumstance  that  the  field  had  once  been 
ploughed,  would  not  alter  the  right  when  it  became 
meadow  again.  There  is  no  ground  for  granting  the 
rule  which  has  been  prayed. 


1829. 


Maddison 

NtfTTALL. 


Park  J.  The  whole  of  the  objection  to  the  evidence 
which  has  been  received,  rests  on  the  assumption,  that 
the  document  in  question  was  not  a  terrier.  But  it  was 
not  received  as  such.  A  terrier  ought  to  come  from  the 
bishop's  registry,  and  then  it  is  unnecessary  to  prove 
the  rector's  handwriting.  In  the  present  case  his  hand- 
writing was  proved,  and  the  instrument  was  received 
only  as  the  statement  of  an  interested  person  against 
bimsel£  Suppose  he  had  given  a  receipt  for  the  modus : 
would  not  that  have  been  evidence  against  a  successor? 
The  instrument  in  question  was  properly  admitted  upon 
the  same  principle  as  such  a  receipt. 


Burrough  J.     The  document  was  clearly  evidence 
as  an  admission  by  a  preceding  rector,  and  the  circum- 
stance 


saa 
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stance  of  a  terrier  from  the  bishop's  registry  bring  also 
produced  could  not  be  a  ground  for  rejecting  it  It  was 
offered  with  a  different  intent,  and  stood  on  a  footing 
different  from  the  terrier.  The  boundary  was  altogether 
a  question  for  the  jury,  and  though  modus  for  meadow 
land  is  no  longer  payable  if  it  be  converted  into  arable, 
yet  if  it  be  restored  to  meadow  again,  the  modus  still 
attaches. 


Gaselee  J.  concurring,  the  rule  was 


Refused. 


(IN  THE  EXCHEQUER  CHAMBER.) 


Nov.  xj. 


Edwards  v.  Bennett. 
(In  Error.) 


i.  An  assistant  rT5HE  declaration  alleged,  that  Plaintiff,  before  and  at 
overseer,  ap-  the  time  of  the  committing  of  the  offence  therein- 

to 59  G.  3«     a^er  ment*onec'>  was  an  inhabitant  of  the  parish   of 
c. island        Almondsbwy,  in  the  county  of  Gloucester:  that  before 
having,  by  vir- 
tue of  his  office*  the  poor  rate  in  his  custody,  is  liable  to  a  penalty  for  refusing  to  pro- 
duce it  to  an  inhabitant  when  lawfully  demanded,  according  to  the  17  <?.  %.  r.  3. 

a.  The  declaration  alleged  that  Defendant  was  assistant  overseen  that  a  fate 
for  the  relief  of  the  poor  was  made  and  duly  allowed  ;  and  although  Defendant,  at 
such  assistant  overseer,  had  the  rate  in  his  possession,  and  although  Plaintiff,  at  a  rea- 
sonable time,  demanded  an  inspection  of  it,  and  tendered  1/.,  yet  Defendant  refused 
to  produce  it,  whereby  he  forfeited  ao/. : 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  was  sufficient ;  for  if  the 
Defendant  had  the  rate  in  his  custody  as  assistant  overseer,  it  might  be  presumed 
that  it  was  his  duty  to  produce  it  when  lawfully  demanded. 

and 


in  the  Tenth  Year  of  GEO.  IV. 


SSI 


and  at  the  timet  &c.  the  Defendant  was  the  assistant 
oteneer  of  that  parish:  and  that,  theretofore,  to  wit,  on* 
&c  at,  &c  the  churchwardens  and  overseers  made  a 
certain  rate  for  the  relief  of  the  poor  of  the  said  parish, 
and  which  rate  was  afterwards  and  before,  &c.  allowed 
by,  &c  and  published  by  the  churchwardens  and  over- 
seers of  the  poor  of,  &c ;  and  that  afterwards,  and  at  a 
reasonable  time,  to  wit,  &c*  Plaintiff  requested  De- 
fendant, as  such  assistant  overseer,  to  permit  him, 
Plaintiff,  to  inspect  the  said  rate,  and  then  and  there 
tendered  to  him  Is.  for  the  same.  And  although  the 
Defendant  then  and  there  (as  such  assistant  overseer) 
had  the  said  rate  in  his  possession,  yet  he  would  not 
permit  the  Plaintiff  to  inspect  it,  whereby  Defendant 
forfeited  for  such  offeree  20/1,  &c. 

In  Michaelmas  term  1 828,  the  Court  of  King's  Bench 
discharged  a  rule  for  arresting  the  judgment,  on  the 
ground  that  k  was  not  averred  in  the  declaration  that 
it  was  the  duty  of  the  Defendant,  as  assistant  overseer, 
to  exhibit  the  rate  to  the  Plaintiff  when  requested.  And 
upon  a  writ  of  error  to  this  Court, 


1829. 


Ludlow  Serjt  argued  for  the  Defendant  below.  The 
declaration  does  not'  bring  the  Defendant  below  within 
either  the  words  or  the  meaning  of  the  17  G.  2.  e.  S» 
The  words  are,. "  That  the  churchwardens  and  overseers 
of  the  poor,  or  other  persons  authorized  to  take  care  of 
the  poor  in  every  parish,  &c  shall  permit  all  and  every 
the  inhabitants  of  the  parish,  &c.  to  inspect  every  such 
rate  at  all  reasonable  times,"  &c.  The  words  "  other 
persons  authorized  to  take  care  of  the  poor,"  were  pro- 
bably introduced  to  include  persons  mentioned  in  the 
9  6.1.C.  7.,  which  authorizes  the  farming  out  of  the 
poor,  and  cannot  apply  to  the  present  Plaintiff.  Under 
the  59  6.3.  c.  12.,  assistant  overseers  are  appointed; 
but  they  are  not  like  deputy  overseers,  they  are  not  the 

repre- 
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representatives  of  the  overseers  in  all  their  duties,  but 
only  in  those  for  the  discharge  whereof  they  are  specially 
appointed.  The  declaration  should,  therefore,  have 
averred  distinctly  that  it  was  the  duty  of  the  Defendant 
below,  as  assistant  overseer,  to  produce  the  rate.  The 
right  of  action  is  not  founded  on  the  mere  possession  of 
the  rate  by  the  Defendant  below ;  he  may  have  been 
entrusted  with  it  for  certain  specific  purposes,  excluding 
the  duty  of  exhibiting  it.  The  allegation  that  the  De- 
fendant below  had  the  rate,  without  the  allegation  that  it 
was  his  duty  to  produce  it,  is  therefore  insufficient, 
Max  v.  Roberts  (a)>  Bex  v.  Everett  (&),  Sutton  v.  John- 
stone, (c)  It  makes  no  difference  that  this  motion  comes 
after  verdict,  for  the  Plaintiff  below  was  only  bound  to 
prove  the  facts  alleged  in  the  declaration,  and  it  cannot 
be  presumed  that. any  others  were  proved;  Spires  v. 
Parker  (d) ;  and  therefore,  unless  these  facts  disclose  a 
good  cause  of  action,  judgment  must  be  arrested. 


Campbell  for  the  Plaintiff  below.  The  argument  on 
the  other  side  would  go  to  repeal  the  1 7  G.  2.  For  the 
rate  may  be  properly  in  the  possession  of  the  assistant 
overseer,  and  if  he  be  unpunishable  for  refusing  to 
produce  it,  and  the  overseer  may  excuse  himself  on  the 
ground  that  the  rate  is  properly  in  the  possession  of  the 
assistant,  the  parishioner  is  without  remedy.  But  an 
assistant  overseer,  appointed  with  all  the  powers  of  an 
overseer,  is  an  overseer  within  the  intent  of  17G.  2. 
He  is  a  species  under  the  genus  overseer ;  and,  after 
verdict  at  least,  the  allegation  in  this  declaration  is 
sufficient  It  is  alleged  that  he  was  assistant  over- 
seer, and,  as  such,  had  the  rate  in  his  possession.  If 
facts  are  alleged  from  which  the  duty  necessarily  arises, 


(a)   12  East,  89. 


(c )  1  T.  R.  493- 
(</)  iT.1L  141. 


the 
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the  Court  will  take  judicial  notice  of  the  duty ;  and  it 
could  not  have  been  proved. at  the  trial  that  he  had  the 
rate  as  assistant  overseer,  without  shewing  an  appoint- 
ment pursuant  to  59  G.  3.,  on  which  the  duty  would 
necessarily  appear. 


1829. 


Edwards 

v. 
Bennett. 


Tindal  C.  J.  Two  objections  have  been  made  to 
the  record  in  this  case.  First,  That  an  assistant  over- 
seer is  not  within  the  act  17  G.  2.  c.  31.,  so  as  to  be 
subject  to  the  penalties  imposed  on  overseers  for  non- 
observance  of  their  duty  to  produce  the  parish  rate 
when  properly  required ;  and, 

Secondly,  That  there  is  no  sufficient  allegation  of  its 
being  the  duty  of  the  Defendant  to  produce  his  rate.  . 

We  are  of  opinion  that  neither  of  the  objections 
is  tenable,  and  that  the  judgment  must  be  affirmed. 

As  to  the  first,  by  the  17  G.2.  c.Sl.  s.  13.,  it  is  enacted, 
"That  if  any  churchwarden  or  overseer  of  the  poor,  or 
other  person  authorised  as  aforesaid  (a),  shall  not  permit 
any  inhabitant,  or  parishioner  to  inspect  the  said  rates, 
or  shall  refuse  or  neglect  to  give  copies  thereof  as  afore- 
said, such  churchwarden  or  overseer,  or  other  person 
authorised  as  aforesaid,  for  every  such  offence,  shall  forfeit 
and  pay  to  the  party  aggrieved  the  sum  of  20/.,  to  be  sued 
for  and  recovered  by  action  of  debt,  bill,  plaint,  or  inform* 
ation,  in  any  of  his  majesty's  courts  of  record."  And  it 
has  been  urged,  that  an  assistant  overseer  does  not  fall 
within  any  of  these  descriptions.  It  may  be  said,  in- 
deed, that  he  is  not  an  overseer  or  churchwarden;  but 
whether  he  be  a  person  authorised  to  have  the  care  of 
the  poor,  must  depend  on  the  nature  of  his  appoint- 
ment By  the  59  G.  3.  c.  12.  s.  7*,  it  is  enacted,  "  That 
it  shall  be  lawful  for  the  inhabitants  of  any  parish,  in 
vestry  assembled,  to  nominate  and  elect  any  discreet 
person  or  persons  to  be  assistant  overseer  or  overseers 
(a)  «  To  take  care  of  the  poor/'  s.  x. 
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of  the  poor  of  such  parish,  and  to  determine  and  specify 
the  duties  to  be  by  him  or  them  executed  and  performed, 
and  to  fix  such  yearly  salary  for  the  execution  of  the 
said  office,  as  shall  by  such  inhabitants  in  vestry  be 
thought  fit;  and  it  shall  be  lawful  for  any  two  of  his 
majesty's  justices  of  the  peace,  and  they  are  hereby 
empowered,  by  warrant  under  their  hands  and  seals,  to 
appoint  any  person  or  persons  who  shall  be  so  nomi- 
nated and  elected  to  be  assistant  overseer  or  overseers  of 
the  poor,  for  such  purposes,  and  with  such  salary,  as 
shall  have  been  fixed  by  the  inhabitants  in  vestry/' 

If  by  this  enactment  he  is  a  person  authorised  to  have 
the  care  of  the  poor,  he  comes  within  the  operation  of 
17  G.  2.  And  it  would  be  a  narrow  construction  of 
that  statute,  to  confine  its  operation  to  offices  known  at 
the  time  of  its  enactment,  when  it  contains  general 
words,  comprehensive  enough  to  embrace  an  office 
created  afterwards  for  the  same  purposes. 

But  it  has  been  argued,  that  even  if  he  be  within  the 
operation  of  the  former  statute,  it  does  not  sufficiently 
appear  in  this  record.  Had  the  objection  been  made  on 
demurrer,  it  must  have  prevailed ;  but  there  is  enough 
to  enable  us  to  intend,  after  verdict,  that  he  was  found 
to  be  a  person  liable  to  the  penalties  of  the  act.  The 
declaration  alleges  that  he  was  assistant  overseer.  That 
allegation  could  not  have  made  out  in  proof,  without 
putting  in  the  warrant  by  which  he  was  appointed;  which 
having  been  before  the  judge,  and  subject  to  the  ob- 
servations he  would  make  upon  it  to  the  jury,  we  may 
assume  from  the  verdict  that  the  duties  prescribed  were 
such  as  brought  him  within  the  operation  of  the  statute. 
The  declaration  then  goes  on  to  state,  that  the  rate- 
book beiug  in  his  possession  as  assistant  overseer,  he  was 
required  to  produce  it;  and  after  verdict  we  cannot 
intend  that  his  possession  was  not  legal.  In  either  view 
of  the  case,  therefore,  whether  he  was  a  person  autho- 
rised 
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rised  to  have  the  care  of  the  poor,  or  legally  had  the 
custody  of  the  rate-book,  there  was  sufficient  to  bring 
him  within  the  operation  of  the  statute ;  and  we  cannot 
be  called  on  to  intend,  after  verdict,  that  he  is  not  to 
discharge  duties,  without  proof  of  which  the  verdict 
could  not  have  passed.  Rex  v.  Everett  is  altogether 
distinguishable.  There,  an  information  stated  that  cer- 
tain goods  were  about  to  be  imported  into  Great  Britain 
from  parts  beyond  the  seas,  in  respect  of  which  certain 
duties  would  be  payable;  that  one  22.  H.  at  the  time  of 
committing  the  offence  thereinafter  mentioned,  was  a 
person  employed  in  the  service  of  the  customs,  and  that 
it  was  the  duty  of  him,  as  such  person  so  employed  in 
the  service  of  the  customs,  to  arrest  and  detain  all  such 
goods  as  should  be  imported,  which  upon  such  im- 
portation would  become  forfeited  to  the  king  by  virtue 
of  any  act  of  parliament  relating  to  the  customs,  and 
which  would  be  liable  to  be  seized ;  and  that  the  De- 
fendant, well  knowing,  &c.  unlawfully  and  corruptly 
solicited  22.  H.  being  such  person  so  employed  in  the 
service  of  the  customs,  when  certain  goods  should  be 
imported,  which  upon  importation  would  be  liable  to  be 
seized  or  forfeited,  to  forbear  to  arrest  and  detain  the 
same,  &c.  It  was  held,  that  inasmuch  as  it  was  not 
the  duty  of  every  person  employed  in  the  service  of  the 
customs  to  arrest  and  detain  goods  which  would  be 
liable  to  be  seized  as  forfeited,  the  count  was  bad  for 
want  of  shewing  that  22.  H.  was  a  person  whose  duty  it 
was  to  arrest  and  detain  such  goods. 

But  here  the  count  alleges,  that  the  Defendant  had 
the  possession  of  the  rate  as  assistant  overseer;  an  alle- 
gation which  could  not  have  been  proved  without  shewing 
the  appointment,  in  which  the  Defendant's  duty  would 
sufficiently  appear. 

Judgment  affirmed. 
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Nov.l*.  HOULDEN  V.  FASSON. 

W^M  HI"  jfyfEREWETHER  Serjt,  in  shewing  cause  against  a 

by  two  de-  ru^e  obtained  by  Wilde  Serjt,  objected  that  the  affi- 

ponents,  the     davit,  on  which  the  rule  had  been  obtained,  was  defective 

murtbe  spe-    *n  t^e/wra*.  The  affidavit  had  been  sworn  by  two  persons, 

cified  in  the  '   and  the  jurat  stated  it  to  have  been  sworn  by  "  both  the 

jurat.  deponents,"  without  specifying  their  names  severally. 

By  a  rule  of  the  King's  Bench,  both  names  are  to  be 

named  in  the  jurat,  and  the  affidavit  is  to  be  excluded 

if  the  jurat  contain  any  interlineation  or  erasure. 

The  secondary  stated,  that  the  practice  in  this  court 
was  the  same. 


Wilde  contended  there  was  no  rule  on  the  subject  in 
this  court,  and  that  the  first  branch  of  the  rule  in  the 
King's  Bench  was  only  directory. 

Upon  the  report  of  the  officer,  however,  the  Court 

discharged  the  rule,  but  without  costs.     They  added, 

*  that  the  practice  as  to  the  jurat  ought  to  be  observed 

strictly ;  and  that,  in  future,  they  would  discharge  with 

costs  a  rule  under  similar  circumstances. 


Nov.  14. 

Addis  v.  Thomas. 

A  new  rule  to  QN  the  28th  of  July  the  Plaintiff,  after  a  rule  to  plead 
rimi  after  anc^  t'me  flowed  f°r  pleading,  obtained  leave  to 

amendment  of  amend  his  declaration  upon  payment  of  costs;  and  after- 

SS^^h^T^  Wards  signed  .HS1116111  for  want  of  a  Plea>  without 

amendment  be  giving  a  new  rule  to  plead. 

on  payment  of  Russell 

costs. 
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Bussell  Serjt.  obtained  a  rule  nisi  to  set  aside  the 
judgment  for  irregularity,  on  the  ground  that  the  De- 
fendant ought  to  have  had  a  new  rule  to  plead. 

Wilde  Serjt,  contra,  contended,  that  where  the  Plain- 
tiff paid  costs  upon  amending,  the  defendant  was  entitled 
to  no  imparlance,  and  therefore  it  was  not  necessary  to 
give  a  new  rule  to  plead.     Cromp.  130. 

But  the  Court)  on  the  report  of  the  secondary,  held 
that  a  new  rule  to  plead  must  be  given,  whether  the 
amendment  were  on  payment  of  costs  or  not  (a) 

Rule  absolute. 

(a)  See  TMJ,  475.  and  the  authorities  there  cited. 


1829. 


Phillips  v.  Tanner. 

11/ILDE  Serjt.  had  obtained  a  rule  nisi,  calling  on 
the  Plaintiff  to  shew  cause  why  a  writ  0$  fieri 
facias  issued  in  this  cause  should  not  be  set  aside  for 
irregularity,  and  the  money  levied  under  it  be  paid  to 
the  administrator  cum  testamento  annexo  of  the  Defend* 
ant,  who  had  died  since  the  issuing  of  the  writ. 

Toddy  Serjt  at  the  same  time  obtained  a  rule  nisi  to 
amend  the  writ  by  inserting  the  testatum,  the  omission 
of  which  was  the  ground  relied  on  for  setting  it  aside; 
and  he  relied  on  Meyer  v.  Bing  (a),  where  this  court 
permitted  *JLfa.  to  be  amended  by  the  insertion  of  the 
testatum  clause. 


Nov.  16. 

Where  the 
Defendant 
died  before 
the  application, 
the  Court  re- 
fused to  amend 
zjt.fa.  by 
inserting  the 
testatum 
clause. 


Wilde.     Such  amendments  are  only  allowed  when 
third  persons  are  not  affected,  and  no  new  interests  have 
(a)  1H.BI.s4u 

R  '3  inter- 
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intervened.  In  Inman  v.  Huisk  (a),  the  Court  refused 
to  amend  a  testatum  capias,  because  the  bail  would  be 
affected  by  the  amendment.  In  Hunt  v.  Pasman(b), 
the  Court  refused  to  amend  &Jl.Ja.  where  the  Defend- 
ant bad  become  bankrupt  before  sale  of  the  goods  taken 
under  it;  and  in  Johnson  v.  DobeIl(c)9  the  Court  refused 
to  permit  a  capias  to  be  amended,  unless  the  plaintiff 
would  consent  to  discharge  the  bail  on  the  defendant's 
entering  a  common  appearance. 


Taddy.  An  administrator  stands  in  the  same  situation 
as  the  Defendant,  especially  after  execution  executed, 
as  here ;  his  situation  is  very  different  from  that  of  bail 
or  assignee. 


Tindal  C.  J.  This  case  falls  within  the  exception 
to  ordinary  cases  of  amendment.  The  insertion  of  the 
testatum  is  not  a  matter  of  importance,  and  would  be 
permitted  in  'ordinary  cases.  But  it  is  a  good  ground 
of  distinction,  if  the  Court  can  see  that  the  parties  are 
not  in  the  same  situation.  Here,  the  Defendant  has 
died  since  the  execution  of  the  writ,  and  the  admini- 
strator who  succeeds  may  have  suffered  a  judgment  for 
the  benefit  of  other  creditors.  At  all  events,  the  interest 
of  others  may  be  affected.  The  rule  for  the  amend- 
ment, therefore,  must  be  discharged,  and  the  rule  for 
setting  aside  the  writ  be  made 

Absolute. 

(a)  %  N.  R.  133.         (*)  4  AT.  6f  &  3*9.  (c)  lM.&P.  a8. 
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Hughes  v.  Brett;  m«.  *** 

TONES  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  Affidavit 

bail-bond  in  this  case,  for  an  alleged  defect  in  the  "  ~*1  Dc- 

affidavit  to  hold  to  bail.  indebted  to 

The  Plaintiff  had  deposed  that  the  Defendant  was  in-  Plaintiff  on  a 

debted  to  him  in  the  sum  of  250/.  "  on  a  bill  of  ex-  j^.i^upca/ 

change  drawn  by  M.  J.  J.  Donlan  upon  and  accepted  by  and  accepted 

the  Defendant,  and  indorsed  by  M.  J.  J.  Donlan  to  the  Jj/Jjjjjjl' 

Plaintiff."  by  M.  D.  to 

It  was  objected,  that  as  the  bill  was  not  stated  to  have  Plaintiff" 

been  made  payable  to  order,  it  did  not  appear  that  ing  that  the 

Donlan  had  any  authority  to  transfer  it  by  indorse-  bill  was  drawn 

ment,  or  in  what  character  the  Plaintiff  was  entitled  to  S*3?  h  ij°r" 

sue :  and  Balbi  v.  Bailey  (a),  was  relied  .on,  where  an  sufficient  to 

affidavit  that  the  Defendant  was  indebted  on  promissory  noW  Defend- 

*  .  ,  ,         .  .  ,  ,       ant  to  bail. 

notes,  without  saying  that  they  were  given,  or  payable, 

or  indorsed  to  the  Plaintiff,  was  holden  insufficient. 

Wilde  Serjt,  who  shewed  cause,  relied  on  Bradshaw 
v.  Saddington  (b\  confirmed  by  Bennett  v.  Dawson  (c), 
where  the  Court  admitted  that  the  cases  were  conflicting, 
and  that,  therefore,  they  must  have  recourse  to  common 
sense;  they  then  said,  that  the  true  principle  was  to 
support  the  affidavit,  if  perjury  could  be  assigned  on  it  t 
and  held  an  affidavit  precisely  similar  to  the  present  to 
be  sufficient. 

Jones.  Bradshaw  v.  Saddington,  on  which  the  Court 
relied  in  Bennett  v.  Dawson,  was  decided  on  a  wrong 

(a)  6  Taunt.  %$.  (e)  4  JKngh*  609.      X  M.  fif 

(b)  7  Bajt,  94.  P.  594. 

R  4  principle; 
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1829.  principle;  namely,  that  if  it  was  sworn  the  defendant  was 
indebted,  and  in  a  sufficient  amount,  perjury  might  be 
assigned.  But  it  would  not  be  safe  to  deprive  a  defend- 
ant of  his  liberty  without  calling  on  the  plaintiff  to  shew 
the  character  in  which  he  sued,  or  at  least  that  he  had 
authority  to  sue :  for  the  Defendant  might  be  indebted, 
and  to  a  great  amount,  and  yet  the  debt  might  be  one 
on  which  the  Plaintiff  might  have  no  right  to  hold  him 
to  bail ;  as  an  equitable  debt ;  and  on  the  allegation  of 
which,  therefore,  it  might  be  impossible  to  indict  him 
for  perjury.  In  Bennett  v.  Dawson  it  was  sworn,  that  the 
defendant  was  indebted  for  money  lent  on  a  bill  of  ex- 
change, which  entirely  distinguishes  it  from  the  present 
case,  as  the  loan  was  sufficient  to  constitute  a  debt.  In 
Cathrom  v.  Hagger(a)  and  Fenton  v.  Ellis  (£),  it  was 
holden  not  sufficient  to  depose  that  the  defendant  was 
indebted  for  goods  sold  and  delivered,  without  adding 
"  by  the  plaintiff."  And  Balbi  v.  Bailey  was  subsequent 
to  Brad sh aw  v.  Saddington. 

Tindal  C.  J.  We  think  the  affidavit  is  sufficient* 
It  states  that  the  Defendant  was  indebted  to  the  Plain- 
tiff in  the  sum  of  250/.  on  a  bill  of  exchange,  drawn  by 
M.  J.  J.Donlan  upon  and  accepted  by  the  Defendant, 
indorsed  by  M.  J.  J.  Donlan  to  the  Plaintiff,  and  now 
due  and  unpaid.  The  only  objection  is,  that  it  is  not 
stated  the  bill  was  drawn  payable  to  order.  Now  the 
defendant,  as  acceptor,  is  the  person  primarily  liable  to 
pay  the  bill ;  and  it  was  unnecessary  for  the  holder  to 
shew  whether  he  claimed  through  one  or  many  indorse- 
ments. It  was  sufficient  for  him  to  say  generally,  that 
the  bill  passed  to  him  by  indorsement,  on  which  alle- 
gation, if  the  fact  were  not  so,  perjury  might  have  been 
assigned.     Whatever  may  have  been  laid  down  on  the 

(a)  8  East,  xo6.  (b)  6  Taunt,  19*. 

subject 
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subject  in  prior  decisions,  it  is  better  to  adhere  to  the  1829. 
last,  and  not  involve  Plaintiffs  in  distinctions  too  subtle 
for  ordinary  apprehensions.  If  the  Court  can  see  that 
there  is  a  sufficient  debt  existing,  that  it  is  alleged  with 
sufficient  precision  to  save  the  Defendant  from  being 
arrested  a  second  time  for  the  same  cause,  and  that  per- 
jury can  be  assigned  on  the  affidavit,  all  has  been  done 
that  can  reasonably  be  required.  This  was  the  prin- 
ciple on  which  the  Court  decided  in  Bennett  v.  Dawson, 
and  to  this  it  is  better  we  should  now  adhere. 

Park  J.  In  Bennett  v.  Dawson,  the  Court;  en- 
deavoured to  get  at  a  sound  principle,  and  I  think  we 
ought  not  to  recede  from  that  decision. 

Burrough  J.  The  affidavit  is  sufficient;  and  if  we 
had  heard  it  at  first,  we  should  not  have  granted  a 
rule  nisi. 

Gaselee  J.  I  should  think  the  rule  nisi  ought  to 
have  been  granted ;  and  it  is  only  on  the  authority  which 
has  been  cited  to-day,  that  I  am  prepared  to  say  the 
affidavit  is  sufficient.  I  am  not  sure  that  Bennett  v. 
Dawson  is  quite  in  point,  because  there  it  appeared  on 
the  affidavit,  that,  independently  of  the  bill  of  exchange, 
the  Defendant  was  indebted  for  money  lent.  But  Brad- 
thaw  v.  Saddington  was  quoted  and  relied  on  in  that  case ; 
and  on  the  authority  of  that  decision  I  hold  the  present 
affidavit  sufficient.  If,  instead  of  one,  there  had  been 
ten  indorsements  in  this  case,  it  would  not  have  been 
necessary  for  the  Plaintiff  to  have  traced  the  whole  chain: 
and  as  it  does  appear  the  bill  was  accepted  by  the  De- 
fendant and  indorsed  to  the  Plaintiff,  a  sufficient  title  is 
shewn,  and  the  rule  must  be 

Discharged. 
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tiov.  17.  Charrington  v.  Laing. 

In  an  action  HPHE  Defendant  haying  been  sued  for  damages  occa- 

D  f  *<&*?  sioned   by  his  breaking  up   a  highway,  gave  in 

gave  a  cogno-  December  last  a  cognovit  for  200/.,  with  a  defeasance, 

vit  for  aoo£,  under  which  it  was  provided,  that  execution  should  not 

sancc  condi-"  besuedout  if  the  road  were  reinstated  to  the  satisfaction 

tioned  for  the  of  Smith,  a  surveyor,  by  the  1 5th  of  April.    The  Defend- 

performance  t     -j  ^  Plaintiff's  costs ;  but  the  road  was  not  rein- 

of  various  r  ' 

matters  by  a     stated  to  Smith's  satisfaction  till  the  middle  of  June,  and 

given  time,       t|,e  plaintiff  sued  out  execution  for  the  200J.  on'the  4th 

and  performed     e 

the  matters        ofikfay. 

(in  part  at  least)      The  defeasance  was  as  follows :  —  That  if  Defendant 

monthVafter     8^oa^  Pfty  to  Plaintiff  his  costs,  and  reinstate  the  road 

the  time  sti-     to  the  satisfaction  of  Smith,  by  the  15th  of  April  1829, 

P^kted.  (according  to  various   minute  stipulations  therein  set 

issued  execu-    forth),  it  was  thereby  agreed  that  the  Defendant,  from 

tion  on  the       time  to  time,  and  at  all  times,  duly  and  properly  fulfilling 

Cow^referred  a'*  an<*  every  t*le  art*c'es>  agreements,  and  stipulations 
it  to  the  pro-    aforesaid,  no  judgment  should  be  entered  up,  nor  exe- 

thonotary,  to    cution  thereon  be  issued  for  the  damages,  costs,  charges, 

see  how  much,        .  „  .  _  ,  „    , 

if  any  thing,     and  expenses  aforesaid,  or  any  part  thereof;  but  in  case 

ought  to  be  default  should  at  any  time  be  made  in  performance  of 
Cj_.  tmi  e  any  one  or  more  of  the  said  several  articles,  agreements, 
and  stipulations  thereinbefore  contained  on  the  part  of 
deponent,  the  said  Plaintiff  was  to  be  at  full  liberty 
forthwith  to  enter  up  judgment  for  thesaid  damages,  costs, 
charges,  and  expenses,  and  to  issue  one  or  more  writ  or 
writs  of  execution  on  the  said  judgment  for  the  said  da- 
mages, costs,  charges,  and  expenses,  or  so  much  thereof 
as  might  then  remain  unpaid."  . 

Jones  Serjt  obtained  a  rule  nisi  to  set  aside  the  exe- 
cution, upon  affidavits  containing  the  above  statement ; 
alleging  also  the  impracticability  of  making  a  road  in 

the 
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the  winter  months,  and  that  Smith's  attendance  could 
not  be  procured  till  the  middle  of  April,  when  he  gave 
further  orders,  which  were  attended  to. 

Toddy  and  Wilde  Seijts.  shewed  cause  on  affidavits, 
which  stated,  that  the  Defendant  had,  previously  to  the 
cognovit^  repeatedly  violated  his  engagement  to  reinstate 
the  road;  that  the  road  was  not  yet  completed;  that 
the  winter  was  a  proper  season  for  road-making;  and 
that  the  Plaintiff  and  others  along  the  line  of  road  had 
suffered  great  inconvenience  from  its  long  continuance 
in  an  unfinished  state.  They  argued,  that  the  Court 
could  not  estimate  the  inconvenience  and  damage  the 
Plaintiff  had  sustained  by  being  obliged  to  resort  to 
other  roads;  that  the  cognovit  was  in  the  nature  of 
liquidated  damages  agreed  on  by  the  Defendant,  and 
that  the  Court  had  not  authority  to  interfere.  In  cases 
of  judgments  entered  up  under  warrants  of  attorney, 
the  Court  interposed  by  virtue  of  their  jurisdiction  over 
the  warrant,  and  the  statute  of  W.  3.,  requiring  an  as- 
signment of  breaches  and  assessment  of  damages  on 
them,  was  confined  to  bonds. 

Jones.  The  200/.  is  in  the  nature  of  a  penalty  to 
secure  the  performance  of  the  Defendant's  undertaking. 
The  defeasance  contains  many  stipulations  of  various 
degrees  of  importance;  and  as  it  is  not  stated  in  respect 
of  which  of  them  the  200/.  is  to  be  paid,  it  cannot  be 
considered  as  liquidated  damages ;  Kemble  v.  Farren  (a), 
Astleyv.  Weldon.  (b)  It  would  be  unjust  that  the  Plain- 
tiff should  have  the  penalty  after  the  road  has  been 
reinstated.  At  all  events,  the  Court  will  refer  it  to  its 
officer  to  see  whether  the  road  be  in  a  proper  state  or 
not;  and  if  not,  to  ascertain  how  much  ought  to  be  paid 
to  the  Plaintiff  in  respect  of  the  deficiency,  or  of  any 
damage  occasioned  to  him  by  the  delay. 

(a)  6  Bingb.  141.  (b)  *B.&  P.  346. 
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Charring- 

TON 

Laino. 


Tindal  C.  J.  We  do  not  say  that  a  cognovit  may 
not  be  so  worded  as  to  render  the  sum  secured  by  it 
payable  in  the  same  way  as  liquidated  damages.  But 
the  question  here  is,  Whether  we  can  consider  this  cog- 
novit as  any  other  than  a  security  by  penalty  for  certain 
work  to  be  done  by  the  Defendant  In  the  defeasance 
there  are  stipulations  of  various  degrees  of  importance; 
and  as  it  would  be  unjust  to  say  that  if  the  road  were 
completed  only  one  day  after  the  term  agreed  on,  the  De- 
fendant should  pay  the  whole  200/.,  it  would  be  equally 
so  to  say  he  should  pay  the  whole  after  performance  of 
a  portion  of  the  work.  We  roust,  therefore,  refer  it  to 
the  prothonotary  to  ascertain  what  has  been  done ;  what 
damage,  if  any,  the  Plaintiff  has  sustained;  and  how 
much,  if  any  thing,  ought  to  be  paid  to  the  Plaintiff. 

Referred  to  the  prothonotary  accordingly. 


Nov*  x;. 

I  do  hereby 
agree  to  gua- 
rantee the 
payment  of 
goods  to  be 
delivered  in 
umbrellas  and 
parasols  to  J. 
and  £»  A,  S»$ 
according  to 
the  custom  of 
their  trading 
with  you,  in 
the  sum  of 
too/.: 

Held,  a 
continuing 
guaranty. 


Hargreave  v.  Smee. 

T^HIS  was  an  action  of  assumpsit,  and  the  declaration 
contained  two  special  counts  upon  the  guaranty 
hereafter  mentioned ;  counts  for  goods  bargained  and 
sold  to  the  Defendant,  and  delivered  to  John  and  Edward 
Augustus  Smee;  and  a  count  upon  an  account  stated 
between  the  Plaintiff  and  the  Defendant.  The  De- 
fendant pleaded  the  general  issue.  The  cause  was  tried 
before  Tindal  C.  J.  London  adjourned  sittings  after  last 
Trinity  term,  when  a  verdict  was  found  for  the  Plaintiff 
for  200/.,  subject  to  the  opinion  of  the  Court  on  the 
following  case :  — 

On  the  5th  of  June  1828,  the  Defendant  signed  the 
following  guaranty :  — 

"  5th  of  Jutie  1828. 

"  Mr.  John  Hargreave, — I  do  hereby  agree  to  guarantee 
the  payment  of  goods  to  be  delivered  in  umbrellas 

and 
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and  parasols  to  John  and  Edward  Augustus  Smeey  at  1829. 

No.  38.  Milt  Street,  Cheapside,  London,  according  to  the  *   ~  -  -* 

custom  of  their  trading  with  you,  in  the  sum  of  200/.  Va 

I  am,  8cc                                                    J.  Smek."  Smee. 

The  custom  of  trading  between  the  Plaintiff  and 
Messrs.  John  and  Edward  Augustus  Smce,  the  sons  of 
the  Defendant,  was  to  make  lip  monthly  accounts  of 
goods  delivered  between  the  20th  day  of  each  month, 
and  the  20th  day  of  the  next  succeeding  month ;  and 
upon  such  making  up  and  adjusting  the  account,  ac- 
ceptances of  the  said  Messrs.  J.  and  E.  A.  Smee  were 
given  for  the  amount  of  each  monthly  account,  payable 
at  three  months'  date. 

The  Plaintiff  had  sold  and  delivered  to  J.  and  E.  A. 
Smee9  since  the  5th  June  1828,  and  previously  to  the 
commencement  of  this  action,  umbrellas  and  parasols, 
according  to  the  custom  of  their  trading  with  the  Plaintiff, 
amounting  altogether  to  the  sum  of  520/.  85.  2d. 

The  said  J.  and  E.  A.  Smee  had,  since  the  sale  and 
delivery  of  the  umbrellas  and  parasols  to  them,  paid  the 
Plaintiff  various* sums  of  money  on  account  of  the 
umbrellas  and  parasols  so  sold  and  delivered,  which 
amounted  altogether  to  276/.  Is.  6d. ;  that  is  to  say, 

For  the  amount  of  umbrellas  and  parasols" 

sold  and  delivered  on  and  from  the 

5tb  June  1828  to  the  20th  of  the  same 

month.  -  -  - 

Ditto,    from    20th  June    to  20th    July\ 

following.  -  -  .""}       24  10  11 

Ditto,   from  20th  July  to  20th  Augusts 

following.  -  -  _}        59  12  3 

Ditto,  on  account  of  umbrellas  and  para-*v 

sob  sold  and  delivered  from  20th  Au-  >     160  0     0 

gust  to  20th  September.  -  -    J 

£276  1     5 
There 


£    s.  d. 
SI   18  S 
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1829.  There  remained  due  from  the  said  J.  and  E.  A.  Smee 

to  the  Plaintiff,  on  the  balance  of  the  said  account,  for 
umbrellas  and  parasols  so  sold  and  delivered  since  the 
17th  September  1828,  the  sum  of  200/.  and  upwards. 

The  credit  and  time  for  the  payment  of  the  price  of 
the  said  goods,  according  to  the  said  custom  of  trading 
between  the  Plaintiff  and  J.  and  E.  A.  Smee,  had 
elapsed  at  and  before  the  time  of  the  commencement  of 
this  action*  And  the  said  J.  and  E.  A.  Smee  had, 
before  the  commencement  of  the  action,  been  applied 
to  by  the  Plaintiff  for  the  balance  so  remainiug  due  to 
the  Plaintiff,  and  had  not  paid  the  same ;  whereof  the 
the  Defendant  had  notice  before  the  action  was  brought, 
and  was  requested  by  the  Plaintiff  to  pay  him  the  said 
sum  of  200/.  upon  his  said  guaranty. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  said  guaranty  was  a  continuing  guaranty 
or  not?  And  if  the  Court  should  be  of  opinion  that  it 
was  a  continuing  guaranty,  the  verdict  was  to  be  entered 
for  the  Plaintiff  as  aforesaid;  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  a  nonsuit  was  to  be  entered. 

Wilde  Serjt  for  the  Plaintiff.  This  was  a  continuing 
guaranty.  The  Court  will  construe  the  instrument 
according  to  the  intention  of  the  parties  to  be  collected 
from  it;  and  if  there  be  any  doubt,  will  take  it  most 
strongly  against  the  party  bound.  When,  as  here, 
the  agreement  is  between  parties  in  trade,  it  will  be 
construed  liberally,  propter  simplicitatem  laicorum.  As 
the  goods  were  to  be  delivered  according  to  the 
custom  of  their  trading,  and  the  jury  have  found  that 
it  was  the  custom  of  the  parties  to  account  monthly, 
there  must  have  been  a  previous  dealing,  and  a 
continuing  engagement  must  have  been  contemplated. 
In  Mason  v.  Pritchard  (a),  the  guaranty  was  "  for  any 

(a)  i%  East,  **;. 

goods" 
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goods"  Mason  hath  or  may  supply  my  brother  W.P.  with,  1829. 
to  the  amount  of  100/.;  and  in  Merle  v.  Weils  (a),  "  for 
any  debt  my  brother  may  contract  for  goods  necessary 
in  his  business  as  a  jeweller,  not  exceeding  100/.  after 
this  date:"  both  of  which  instruments  the  Court  held 
to  be  continuing  guaranties.  In  Melville  v.  Hayden  (A), 
where  the  guaranty  was  holden  to  be  limited,  the 
language  was  "  to  the  extent  of  60/.  for  goods  to  be 
purchased.'9  There  was  no  allusion  to  any  course  of 
business,  nor  was  the  guaranty  for  any  goods  that  might 
be  furnished. 

Spankie  SerjL  contra.  The  principle  laid  down  in 
Wright  v.  Russell  (c),  PearsaU  v.  Summerset  [d)  and  other 
cases,  is,  that  a  surety  is  not  to  be  charged  beyond  the 
precise  terms  of  his  engagement ;  and  the  Defendant's 
guaranty  would  be  satisfied  by  one  delivery  of  goods  to 
the  extent  of  200/.  The  expression,  "  according  to  the 
custom  of  their  trading,"  does  not  necessarily  denote 
that  there  had  been  any  previous  dealing,  and  may 
be  satisfied  by  a  future  delivery  upon  a  single  oc- 
casion according  to  the  custom  of  persons  engaged  in 
the  same  trade.  In  like  manner  it  was  holden,  that 
the  stipulation  for  a  quarterly  account  in  Melville  v. 
Hoyden  was  applicable  only  to  a  future  dealing,  and 
would  not  constitute  a  continuing  guaranty.  That  case 
cannot  be  distinguished  from  the  present ;  and  it  would 
not  follow,  even  if  there  had  been  a  previous  dealing, 
that  the  guaranty  would  be  a  continuing  engagement. 
In  Kirby  v.  Duke  of  Marlborough  (?),  the  guaranty  was 
held  to  be  restricted  to  an  advance  once  made  to  the 
extent  guarantied,  although  the  condition  of  the  bond 
was  "  for  the  payment  to  Kirby  of  all  such  sum  or  sums 
of  money,  not  exceeding  3000/.   with  lawful  interest, 

(a)  %  Campb.  413.  (d)  4  Taunt.  593. 

(b)  $B.&A.  593.  (e)  %M.&S.  18. 
(e)  %W.Bl.  934. 

which 
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1829.  which  should  or  might,  at  any  time  or  times  thereafter, 
be  advanced  and  lent  by  Kirby  to  Coburn,  or  paid  to  his 
use  by  his  order  and  direction,  to  enable  him  to  carry 
on  the  trade  in  which  he  was  engaged;"  and  that  is  a 
much  stronger  case  than  the  present.  In  Evans  v. 
Whyle  (a)  Best  C.  J.  said,  that  the  construction  of  these 
instruments  ought  to  be  strict  In  Bastow  v.  Bennett  (6) 
and  other  cases  the  guaranty  has  been  held  continuing 
on  the  strength  of  the  word  any,  which  shews  the  engage-v 
ment  is  not  to  be  confined  to  one  dealing,  and  which  is 
not  employed  in  this  guaranty. 

•  Wilde.  In  Kirby  v.  Duke  of  Marlborough  it  was  clearly 
indicated  by  the  recital  of  the  deed,  that  the  guaranty 
was  to  be  limited  to  one  set  of  advances;  it  being  stated 
there,  that  Coburn  had  occasion  for  divers  sums  of  money, 
not  exceeding  in  the  whole  3000/.,  to  enable  him  to 
carry  on  the  trade  in  which  he  was  engaged. 

Tjndal  C.  J.  The  question  is,  What  is  the  fair  im- 
port to  be  collected  from  the  language  used  in  this 
guaranty  ?  The  words  employed  are  the  words  of  the 
Defendant  in  this  cause,  and  there  is  no  reason  for 
putting  on  a  guaranty  a  construction  different  from  that 
which  the  Court  puts  on  any  other  instrument.  With 
regard  to  other  instruments  the  rule  is,  that  if  the  party 
executing  them  leaves  any  thing  ambiguous  in  his  ex- 
pressions, such  ambiguity  must  be  taken  most  strongly, 
against  himself.  From  the  present  agreement,  I  collect 
that  there  were  two  parties  already  in  a  course  of 
dealing:  when  the  Defendant  goes  to  guarantee  the  pay- 
ment of  goods  to  be  delivered  according  to  their  cus- 
tom of  trading,  I  cannot  but  imply  there  had  been  some 
preceding  dealing,  and  I  am  confirmed  in  this  by  the 
finding  of  the  jury,  that  the  custom  of  the  parties  was  to 

(a)  $  Bingb.  485.  (b)  3  Camfb.  aao. 

make 
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make  tip  certain  monthly  accounts.     I  collect,  thence,        ]  829. 

an  intention  that  this  course  of  dealing  should  continue,     *  "  ~    -  * 
...  ,  •.        •.       .  .     .  '    Hargreavb 

which  would  render  the  guaranty  a  continuing  guaranty.^        v 

If  we  were  to  put  on  it  the  limited  construction  which        Smile. 

has  been  contended  for,  we  should  deprive  the  party  of 

the  benefit  which  appears  to  have  been  contemplated. 

If  one  supply  of  goods  to  the  extent  of  200/.  would 

satisfy  the  stipulation  in  dispute,  there  is  no  course  of 

trading  to  which  the  words,  "  in  their  course  of  trading," 

could  be  applied.      The  cases  on  this  subject  run  so 

nearly  into  each  other  that  it  is  difficult  to  reconcile 

them ;  but  the  distinction  between  this  case  and  Melville 

t.  Hayden  is,  that  here  the  Defendant  meant  to  keep 

two  persons    engaged  in   trade,    in    their   established 

custom  of  trading.     The  verdict  must  be  entered  for 

the  Plaintiff. 

Park  J.  It  has  been  conceded,  that  all  these  cases 
must  be  decided,  each  on  its  own  ground ;  and,  there- 
fore, it  is  useless  to  refer  to  the  decisions,  except  for 
any  principle  which  may  be  incidentally  laid  down 
in  them.  The  only  question  of  principle  which  *  has 
been  agitated  on  the  present  occasion  is,  whether 
these  instruments  are  to  be  construed  strictly;  and 
I  am  not  disposed  to  hold  the  doctrine  which  has 
been  imputed  to  Lord  Wynford,  that  a  guaranty  ought 
to  receive  a  strict  construction.  That  was  not  the  prin- 
ciple adopted  in  Mason  v.  Pritchard\  by  Mr.  Baron 
Wood,  who  tried  the  cause,  and  the  very  learned  persons 
who  decided  it  in  the  Court  of  King's  Bench.  They 
all  held  it  to  be  a  continuing  guarantee,  and  said  it  must 
be  taken  as  strongly  as  possible  against'  the  party  who 
executed  it  The  true  sense  has  been  put  by  my  Lord 
Chief  Justice  on  the  words,  "delivery  according  to  their 
custom  of  trading ;"  and  when  we  consider  that  the  per- 
sons to  whom  the  goods  were  to  be  delivered  were  the 

Vol.  VI.  S  sons 
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sons  of  the  Defendant,  we  should  defeat  the  intention  of 
the  parties  if  we  were  to  hold  that  his  liability  was 
/determined  upon  a  single  delivery   of  goods  to  the 
amount  of  200/. 

There  is  enough  here  to  shew  that  the  guaranty  was 
to  continue  till  notice  should  be  given  to  determine  it. 

Burrough  J.  I  hope  the  time  will  come  when  more 
reliance  will  be  placed  on  principles  than  on  cases.  I 
have  no  doubt  as  to  the  intention  of  the  parties  here; 
they  allude  to  their  custom  of  trading,  which  has  been 
found  to  apply  to  an  accounting  monthly ;  the  custom  is 
continuing,  and  the  obligation  must  be  continuing  also. 
These  are  commercial  agreements,  and  ought  to  receive 
a  liberal,  not  a  strict  construction.  I  have  no  doubt  of 
the  meaning  here,  and  the  verdict  ought  to  be  entered 
for  the  Plaintiff.     . 

Gaselee  J.  I  have  great  difficulty  in  deciding  this 
case,  and  am  rather  inclined  to  come  to  a  different 
conclusion.  It  is  hard  to  distinguish  it  from  Melville 
v.  Hoyden :  there  the  parties  were  to  account  quarterly, 
and  yet  the  Court  held  the  guaranty  to  be  restricted  to 
a  single  dealing.  There  are,  however,  other  facts  in 
this  case,  which  are  in  favour  of  the  decision  which 
the  Court  has  pronounced. 

Judgment  for  the  Plaintiff. 


in  the  Tenth  Year  o*  GEO.  IV. 


The  King  v.  The  Sheriff  of  Middlesex,  in  the     No*.i*. 
cause  of  Logan  v.  Louel. 

CPANKIE  Serjt.,  on  the  part  of  the  bail  to  the  sheriff,  Where  added 

the  Defendant's  attorney,  obtained  a  rule  nisi  to  dis-  a^^e^°n 

charge  an  attachment  against  the  sheriff  on  an  affidavit,  made  subse- 

which  stated,  that  bail  above  was  put  in  on  the  25th  of  ^ent  t0  their 
,  „  .  ...  allowance,  re- 

June;  that  upon  notice  of  exception  two  new  bail  were  j^^  by  the 

added,  and  that  on  the  30th  June  notice  of  allowance  Court,  the 

of  such  added  bail  was  served  on  the  Plaintiff;  that  on  /^^  nameg 

the  1st  July  the  Plaintiff  obtained  a  rule,  calling  on  the  remaining  on 

Defendant  to  shew  cause  why  the  rule  for  the  allowance  *  c  ™c°gniz- 

of  the  said  bail  should  not  be  set  aside,  and  calling  on  before  the 

Walden,  one  of  the  added  bail,  to  appear  in  Court,  and  rejection  of 

answer  such  matters  as  should  be  demanded  of  him ;     *  "  *   J*' 

'   competent  to 

that  this  rule  was  made  absolute  on  the  6th  of  July;  render  the 
that  the  present  attachment  was  issued  on  the  7th,  but  Defendant, 
that  the  bail  below,  his  name  still  appearing  on  the  re- 
cognizance, had  on  the  3d  of  July  rendered  the  De- 
fendant in  discharge  of  his  bail ;  that  this  application 
was  made  on  the  part  of  the  bail  below  at  his  own 
expence,  for  his  only  indemnity,  and  without  collusion 
with  the  Defendant 


Wilde  and  Jones  Serjts.  shewed  cause  on  an  affidavit 
which  stated  that  added  bail  in  the  cause  had,  after 
allowance,  been  rejected  upon  examination  in  Court,  and 
that  the  sheriff  had  taken  but  one  surety,  who  was  the 
attorney  in  the  cause. 

They  objected,  that  the  affidavit  in  support  of  the 
application  did  not  state,  as  it  ought  to  have  done,  that 
the  applicant  was  not  indemnified  by  the  Defendant ;  — 
that  the  application  ought  to  have  been  made  by  the 
sheriff,  and  not  by  the  sheriff's  bail ;  —  that  a  sheriff 

S  2  who 
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1829.       who  took  but  one  surety,  and  that  surety  the  attorney 

!_T  ;_ '"  J     in  the '  cause, .  was  entitled  to  no  favour ;   George  v. 
The  King  ■  ' 

v#  Barnes  (a),   R.  v.  Sheriff  of  London  (6) ;  —  but  above 

The  Sheriff  of  all,  that  where  the  added  bail  were  rejected,  the  bail 

below  were  not  competent  to  render  the  Defendant; 

Brown  v.  Jennings  (c) ;  they  ceased  to  be  bail  when  new 

bail  were  added :  and  the  added  bail,  if  rejected,  were 

equally  out  of  the  cause.     In  Mills  v.  Head  (d)  it  was 

expressly  decided,  that  for  this  reason  rejected  tyail  were 

incompetent  to  surrender  the  Defendant. 

Spankie.  While  the  names  of  the  original  bail  are 
on  the  bail-piece,  they  are  liable  to  an  action,  and,  there- 
fore, competent  to  surrender  the  Defendant  Wilde  v. 
Harden,  {e)  In  Bell  v.  Gate  (g)  Heath  J.  said,  "  This 
Court  has  in  several  instances  freed  the  practice  from  the 
niceties  which  formerly  prevailed  in  it  respecting  bail.  It 
was  once  held,  that  after  bail  had  been  rejected  they  could 
not  sarrender  their  principal.  It  is  now  held,  that  they 
may  enter  into  a  new  recognizance  for  the  purpose  of 
making  the  render,  and  that  any  persons  whatsoever, 
even  if  they  come  out  of  Newgate,  may  become  bail  for 
that  purpose."  And  in  Hale  v.  Walker  (//)  the  Court  said 
that  any  bail  was  sufficient,  even  such  as  had  not  justified. 
Edwin  v.  Alien  (i),  and  Rex  v.  Sheriff  of  Essex  (£),  are  au- 
thorities to  the  same  effect  And  Brown  v.  Jennings  is 
distinguishable,  because  there  the  Court  acted  on  the 
ground  that  the  bail  above  had  been  contumacious, 
and  that  the  defendant  was  seeking  to  derive  an  ad- 
vantage from  his  own  misconduct  The  circumstance 
that  the  sheriff  took  the  attorney  as  a  surety  is  no  bar 
to  relief.    Jackson  v.  Trinder.(l)    As  to  the  affidavit, 

(a)  i  CJbitty,  8.  {g)  z  Taunt.  163. 

\b)  %Bingb.%%i.  (b)   1  H. JB/.638. 

(c)  %B.&  A.  768.  (•)  5  T.  R.  401. 

(d)  1  N.  R.  137.  (i)  5  T.  R.  633. 

(e)  8  Mod.  a&i,  .  '              (/)  1  W.  Bl.  1181. 

it 
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it  is  in  the  form  prescribed  by  the  rule  of  the  Court  of       1829. 
King's  Bench. 

Cur.  adv.  vtdt 


Tindal  C.  J.  This  was  a  rule  obtained  by  the  bail 
below  for  setting  aside  an  attachment  against  the  sheriff 
of  Middlesex  for  not  bringing  in  the  body ;  and  the  main 
question  is,  Whether  the  render  by  the  bail  is  good  ? 

As  to  which,  it  appeared  that  bail  above  was  put  in  on 
the  25th  of  June,  and  notice  of  exception  having  been 
given,  two  new  bail  were  added ;  and  on  the  SOth  of 
June  notice  of  allowance  of  such  added  bail  was  served 
on  the  Plaintiff. 

On  the  1st  of  July,  the  Plaintiff  obtained  a  rule  to 
shew  cause  on  Friday  then  next,  why  the  rule  for  the 
allowance  of  the  said  bail  should  not  be  discharged ;  and 
that  Walden,  one  of  the  added  bail,  should  appear  per- 
sonally in  Court  to  answer  such  matters  as  should  be 
demanded  of  him.  Cause  was  shewn  against  this  rule 
on  Monday  the  6th,  when  the  same  was  made  absolute  j 
and  the  attachment  against  the  sheriff  issued  on  the  7th. 

In  the  meantime,  however,  viz.  on  Friday  the  Sd  Julyf 
the  names  of  the  original  bail,  and  also  of  the  added 
bail,  still  appearing  on  the  recognizance,  the  Defendant 
was  rendered  in  discharge  of  his  bail  generally,  and 
committed  to  the  Fleet.  And  the  question  is,  Whether 
this  is  a  valid  render  ?  and  we  are  all  of  opinion  that 
it  is. 

If  the  second  bail  had  been  rejected  on  the  day  they 
came  up  to  justify,  there  is  no  doubt  but  that  the  De- 
fendant might  have  been  rendered  by  the  first  bail  at 
any  time  during  the  sitting  of  the  Court. 

The  first  bail  appear  to  be  liable  up  to  the  time  of 
justification  of  the  second  bail.  But  in  this  case  the 
justification  of  the  second  bail  by  matters  ex  post  facto, 
became  a  nullity ;  and  the  second  bail  are  to  be  consi- 
dered as  if  they  had  never  been  put  in  at  all. 

S3  The 


The  King 

The  Sheriff  of 
Middlesex. 
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The  first  bail,  therefore,  being  still  upon  the  recogni- 
zance, no  step  having  been  taken  to  remove  their  names, 
still  remained  liable  to  the  Plaintiff,  and,  consequently, 
The  Sheriff  of  capable  of  rendering  the  Defendant, 
Middlesex.  ^e  present  case,  therefore,  is  distinguishable  from 
the  case  of  Mills  v.  Head,  where  the  bail  who  had  made 
the  render  had  been  rejected,  which  these  first  bail  had 
not ;  and  also  from  the  case  of  Broom  v.  Jennings^  where 
the  render  was  made  by  the  bail,  whose  justification  was 
afterwards  set  aside  by  the  Court,  on  the  ground  of 
perjury. 

And  when  it  is  considered  that  the  Plaintiff,  by  the 
render  of  the  Defendant,  has  the  very  security  which  he 
originally  contemplated  when  he  arrested  his  person,  it 
is  not  to  be  wondered  at  that  the  cases  have  gone  such 
length  in  allowing  renders  in  discharge  of  the  bail. 

Thus  a  render  by  bail  before  they  have  justified,  even 
though  notice  of  exception  has  been  given,  —  in  the 
King's  Bench ;  —  a  render  by  rejected  bail,  whilst  their 
names  remain  on  the  bail-piece,  —  in  this  court;  — a 
render  by  rejected  bail,  who  have  entered  into  a  new  re- 
cognizance for  the  mere  purpose  of  rendering,  —  have 
all  been  held  to  discharge  the  bail. 

As  to  the  objection  that  the  party  applying  does  not 
sufficiently  deny  that  he  lias  been  indemnified,  we  think 
•  the  affidavit  sufficient,  as  it  follows  the  very  words  of 
the  rule  in  B.  B.,  which  has  been  adopted  by  practice 
in  this  court.  And  as  to  the  application  being  made 
by  the  sheriffs  bail,  and  not  by  the  sheriff  himself,  we 
observe  diat  has  occurred  in  many  instances,  and  there 
appears  no  reason  against  it 

On  the  whole,  therefore,  we  think  the  rule  for  setting 
aside  this  attachment  against  the  sheriff  ought  to  be 
made  absolute. 

Rule  absolute  accordingly. 

Wilde  now  prayed  that  the  bail-bond  might  stand  as 
a  security,  but  the  Court  refused. 
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LEGGETT  V.  FlNLA  Y.  Nov.  ao. 

JJflLDE  Serjt.  obtained  a  rule  nisi  on  the  part  of  By  a  judge's 

the  Plaintiff,  to  set  aside  the  award  in  this  case,  ordcr' ** 
%  -i    i        .    i     i  ,  .«     ^  award  was  to 

on  the  ground  that  it  had  not  been  made  till  after  the  be  made  by 

expiration  of  the  arbitrator's  authority.  tne  &?*  day 

The  matter  had  been  referred  under  a  judge's  order,  term  "^^ 

according  to  which  the  award  was  to  be  made  by  the  further  day  at 

first  day  of  Trinity  term,  or  such  farther  day  as  the  *'  aTbitratcf 

...,,.      l     .    i  ii  ahould  appoint 

arbitrator  should  appoint  by  indorsement  on  the  order,     by  indorse- 

The  arbitrator  enlarged  the  time  once  by  indorsement,  ment  on  the 
but  the  enlarged  period  being  nearly  elapsed,  the  Plain-  arbitrator  en- 
tiff's  attorney,  at  the  arbitrator's  request,  on  the  7th  larged  the 
July  obtained  another  judge's  order,  which  was  made  *me   y  m" 
a  rule  of  court,  authorizing  the  arbitrator  further  to  and  before  the 
extend  the  time  to  the  fourth  day  of  this  term,  and  expiration  of 
served  this  order  on  the  arbitrator.  time  JJJJtf 

The  arbitrator  then  appointed  another  meeting  for  the  parties,  at 

the  21st  of  October,  which  the  Defendant  attended;  but  hU  "^T*' 

procured  a 

the  Plaintiff  absented  himself  alleging  as  a  ground  for  judge's  order 
so  doing,  that  he  had  been  unable  to  procure  a  meeting  for  a  further 
of  certain  surveyors,  who  were  to  have  given  a  joint  ^htch  was*  * 
opinion.     The  arbitrator  made  his  award  on  the  28th  of  acted  on  by  all 

October,  widiout  any  further  indorsement  on  the  original  P"^es»and*e 
.    •  .  arbitratormade 

judge's  order.  his  award  be- 

yond  the  time 

Adams  and  Bompas  Serjts.  shewed  cause.     The  time  wcment!  but 

having  been  enlarged  by  a  judge's  order,  a  second  in*  within  the 

dorsement  was  unnecessary;  and  it  »  doubtful  whether  time *° /urtncr 

enlarged,  but 
the  arbitrator  had  authority  to  make  more  than  one.  The  made  no  fur- 

time  for  making  an  award  may  be  enlarged  by  a  judge's  tncr  indorse- 

order,  with  as  much  propriety  as  the  cause  may  be  original  order- 

originally  referred  by  such  order.     But  even  if  it  were  Held,  that  he 

otherwise,  as  the  Plaintiff  himself  procured  the  order  *?d  au?;orit7 

•  *or  making 

for  enlarging  the  time  at  the  arbitrator's  request,  and  his  award* 
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as  he  never  assigned  the  want  of  authority  as  a  reason 
for  not  attending  the  meeting  of  the  21st  October,  he 
must  be  taken  to  have  assented  to  the  enlargement  la 
The  King  (in  aid  of  Mitten)  v.  Hill  (a),  where  the  de- 
fendants in  an  extent  in  aid  withdrew  their  pleas,  and 
suffered  judgment  to  be  entered  up  upon  an  agreement 
to  submit  to  arbitration  the  question  of  the  amount  of 
what  was  due  to  the  prosecutor,  provided  the  award 
should  be  made  by  a  given  time,  and  the  arbitrator  did 
not  make  his  award  till  after  the  expiration  of  a  further 
period,  to  which  it  had  been  agreed  to  extend  the  time  in 
consequence  of  the  Defendant  having  delayed  to  furnish 
him  with  the  name  of  a  trustee,  and  the  Defendant's 
solicitor  afterwards  wrote  a  letter,  requiring  that  the  ar- 
bitrator would  take  into  consideration  matters  not  before 
him  during  the  reference,  — it  was  held  by  the  Court, 
that  under  those  circumstances  the  delay  in  making  the 
award  had  not  invalidated  it,  for  that  the  conduct  of  the 
Defendant,  and  the  solicitor's  letter,  was  equivalent  to  a 
consent  to  extend  the  time.  And  in  Matson  v.  Trawer(b)9 
an  award  was  held  good,  though  made  by  an  umpire, 
the  arbitrators  having  no  authority  to  appoint  one,  and 
though  he  examined  the  parties  separately,  they  having 
attended  him  and  made  no  objection. 


Wilde.  The  judge's  second  order  was  no  sufficient 
authority  for  enlarging  the  time,  at  least  without  an  in* 
dorsement  by  the  arbitrator;  and  as  to  the  supposed 
assent  by  the  Plaintiff,  it  would  be  without  mutuality, 
and,  therefore,  without  effect,  unless  accompanied  with 
an  assent  on  the  part  of  the  Defendant.  ' 


Tindal  C.  J.  This  rule  must  be  discharged.  The 
objection  to  the  award  is,  that  according  to  the  power 
originally  delegated  to  the  arbitrator,  the  time  for  making 


(a)  7PnV*,636. 


(b)  iR.&Mood.ii. 


his 
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bis  award  could  only  be  enlarged  by  indorsement  in  his  1829. 
band-writing.  It  seems  to  be  admitted  on  the  part  of 
the  Plaintiff,  that  such  a  power  is  not  confined  to  a 
single  enlargement  of  the  time;  but  it  is  urged  that 
there  is  here  no  indorsement  to  warrant  the  second 
enlargement.  If,  however,  it  appears  that  the  parties 
consented  to  make  an  application  for  a  judge's  order  to 
authorise  a  second  enlargement,  we  think  that  a  suffi- 
ciently formal  mode  of  concurring  in  the  enlargement  to 
warrant  the  arbitrator  in  proceeding;  and  the  only 
question  here  is,  Whether  there  be  sufficient  evidence  of 
such  concurrence.  Now  here  the  Plaintiff  concurs  in 
applying  for  the  order,  at  the  request  of  the  arbitrator; 
he  shews  a  readiness  to  act  under  it,  and  when  a  meet- 
ing is  appointed  absents  himself,  not  on  the  ground  that 
the  arbitrator  was  without  authority,  but  because  he 
had  been  unable  to  effect  a  meeting  of  certain  surveyors. 
As  to  the  mutuality  of  consent,  which  it  is  said  ought  to 
appear  on  the  part  of  the  Defendant,  to  make  the 
Plaintiff's  consent  available,  we  think  it  sufficiently 
appears  by  the  Defendant's  attending  the  meeting  in 
question. 

Park  J.  and  Burrough  J.  concurred. 

Gaselee  J.  I  was  disposed  to  think  at  first  that 
this  enlargement  was  made  without  authority ;  but  upon 
hearing  the  circumstances  of  the  case,  I  think  a  suffi- 
cient authority  has  been  shewn.  It  is  clear  that  parties 
may  confer  a  sufficient  authority  by  consent; — as  by 
•attending  meetings;  —  and  here,  what  is  equivalent  to 
consent  has  token  place  on  both  sides. 

Rule  discharged* 
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Nov.  *o.  TOWLISR  V.  CHATTEETON. 

Plaintiff  sued  JSSUMPSIT  for  the  agistment  of  cattle.    The  action 

in xBilarj  term,  was  commenced  in  Hilary  term  1829.    At  the  trial 

1829,  on  a  «^»^.,^               .          .                    11 

debt  which  before  Best  C.  J.,  Lincoln  Lent  assizes,  it  appeared  that 

accrued  more  the  debt  was,  at  the  time  the  action  commenced,  of  more 
before1*  Hel™  t^lan  s*x  vcars'  standing,  but  that  in  February  1828  the 
that  the  9G.4.  Defendant  said  to  the  Plaintiff's  brother,  "  1  owe  your 
c.  i4.t  which  brother  seven  or  eight  pounds,  and  if  I  do,  he  shall 
operation  on  have  it ;  I  wish  that  nobody  should  lose  any  thing  by 
the  xst  3anu-  me."  And  at  another  time,  "  Your  brother  Ned  wants 
eluded  him  "  seven  or  eight  pounds  from  me:  we  must  settle  it 
from  recover-    Nobody  shall  lose  by  me."     The  jury  held  this  to  be  a 

ing  on  an  oral    ^-^^i^.  *^  «„„ 
*    .  promise  to  pay* 

promise  to  pay   r  r  * 

the  debt,  made  On  the  part  of  the  Defendant  it  was  objected,  that  by 
by  Defendant  the  9  G.  4.  c.  14.,  which  passed  May  9.  1828,  but  by 
1828.  section  10.  was  to  commence  and  take  effect  on  the  1st  of 

January  1829,  it  is  enacted,  "  that  in  actions  of  debt,  or 
upon  the  case,  grounded  on  any  simple  contract,  no 
acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  any  case  out  of  the  operation  of 
the  said  enactments  (statute  of  limitations,  2 1  Jac.  I.e.  16.) 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall 
be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby."  # 

»  The  learned  Chief  Justice  nonsuited  the  Plaintiff,  on 
the  ground  that  the  promise  should  have  been  in  writing, 
giving  to  the  Plaintiff  leave  to  move  to  set  the  nonsuit 
aside.    Accordingly 

Merewetker  Serjt.,  in  Easter  term  last,   moved  the 

Court 
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Court  for  that  purpose,  contending  that  the  act  did  not        1829. 
apply  to  promises  made  before  the  1st  of  January  1829  mf     *  '"-  '-' 
there  was  no  express  provision  to  give  it  a  retrospective  Vm 

effect;  and  without  such  a  provision  the  Court  would  Chatterton. 
not  sanction  a  construction  which  all  the  text  writers  on 
law  had  deprecated  as  productive  of  injustice. 

Thus  Blackstone,  after  reprobating  the  imperfect  pro- 
mulgation of  laws,  adds,  "  There  is  still  a  more  un- 
reasonable method  than  this,  which  is  called  making 
laws  ex  post  facto*" — "All  law  should  be,  therefore, 
made  to  commence  injuturo"  &c.  1  BL  Com.  46.  And 
it  has  been  expressly  laid  down  that  a  statute  made 
in  the  affirmative,  without  any  negative  express  or  im- 
plied, does  not  take  away  the  common  law.  4  Bac.  Abr. 
641.  Lord  Coke,  in  commenting  on  the  statute  of 
Gloucester,  6  Ed*  1.  c.  78.  s.  9.,  at  the  words  "  if  a  man 
alien  a  tenement,"  says,  "  This  extendeth  to  alienations 
made  after  the  statute,  and  not  before ;  for  it  is  a  rule  of 
law  of  parliament  that  regularly  nova  constitutio  futuris 
formam  imponere  debet  non  prateritis"  2  Inst*  292.  And, 
according  to  him,  "  an  act  of  parliament  shall  never  be 
so  construed  as  to  do  an  injustice."  8  Rep.  136  b.  (a) 
Gilmore  v.  Shuter  (b)  nearly  resembles  the  present  case. 
That  was  an  action  of  assumpsit  on  a  prqpiise  that  in 
consideration  plaintiff,  at  the  request  of  H.  Shuter,  would 
marry  the  daughter  of  one  Harris,  Shuter  agreed  to 
give  plaintiff  in  bis  lifetime,  or  leave  him  at  his  death, 
as  much  as  Hams  should  give  in  portion  with  his 
daughter.  Averment,  that  Harris  gave  in  portion  2000/., 
but  that  Shuter  omitted  to  fulfil  his  promise.  Plea,  non 
assumpsit.  The  jury  found,  in  a  special  verdict,  that 
the  promise  was  made  in  February  1676;  that  there 
was  no  note  or  writing  ;  and  that  Shuter  died  in  August 

(a)  Sir   Francis    Barring-     %Sbo<w.iy.   aAfo</.  310.   iLev. 
ton9*  case.  417.     1  Fentr.  430. 

(b)  Jones's  Rep.  108.  S.  C. 

1677. 


260  CASES  in  MICHAELMAS  TERM 

1829.       1677.     The  29  Car.  2.  passed  in  1676;   was  read  a 
*   '  w  '        third  time  in  the  House  of  Lords,  March  7. ;  and  by 
Va  s.  4.   provided,    "  That   from  and  after  the  24th  of 

Chattierton.  june  1677,  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  made  upon  consider- 
ation of  marriage,  &c,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing,  and  signed  by  the  party,  or 
some  other  person  thereunto  by  him  lawfully  autho- 
rised." The  only  question  was,  whether  a  promise  made 
before  the  new  act,  but  to  be  performed  after,  would 
maintain  an  action  without  note  in  writing  ?  Maynard 
Seijt.,  for  the  Defendant,  relied  on  the  express  words  of 
the  act,  than  which,  he  said,  nothing  could  be  plainer; 
and  it  was  never  heard  that  negative  words  in  a  statute 
introductive,  should  be  interpreted  against  the  express  let- 
ten  Pollexfen  for  the  Plaintiff.  "The  penning  and  words 
of  the  statute  do  plainly  intend  otily  promises  after  the 
24th  of  June,  and  never  designed  a  retrospect  to  avoid 
marriage  agreements  made  and  concluded  at  any  time 
before.  No  act  of  parliament  shall  be  intended  to  be 
made  against  natural  justice,  as  it  would  be  if  this  act 
should  be  taken  literally,  for  then  good  and  legal  causes 
of  action  fo§  debts  and  other  things,  upon  promises 
made  upon  good  and  valuable  consideration,  would  be 
destroyed  and  utterly  taken  away  by  the  retrospect  of 
the  law,  which  nobody  could  divine  would  be  made." 
And  he  referred  to  the  Judges'  opinions  at  Serjeants 
Inn,  in  a  case  of  a  devise  of  land  without  three  wit- 
nesses, made  and  published  before  the  act,  where 
testator  died  after  the  act,  and  yet  it  was  held  good; 
though  it  is  no  devise  till  after  the  testator's  death. 
The  title  and  style  of  the  act  was  plain  enough ;  that 
designed  only  a  prospect  for  the  future,  for  it  was  for 
the  "  prevention  of  frauds."     The  whole  Court  (except 

Tvoisderiy 
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Twhden,  who,  being  sick,  was  absent,)  were  of  opinion        1829'. 
that  the  action  lay  notwithstanding  the  act;   and  the      *     *      * 
justices  agreed  unanimously  that  the  act  did  not  ex-  Vm 

tend  to  promises  before  the  24th  of  June,  and  judg-  Chattkrton. 
meat  was  given  for  the  Plaintiff.  They  said  that  by 
an  easy  transposition  of  the  words  of  the  act,  a  con- 
struction agreeable  to  justice  might  be  made,  viz.  where 
the  words  are,  "after  the  24th  of  June,  no  action  shall 
be  brought  for  a  promise  of  marriage  without  note  or 
writing,"  &c,  the  words  so  transposed,  "  no  action 
shall  be  brought  for  any  promise  after  the  24th  of 
June,"  there  is  no  retrospect  or  other  injury  to  any  one ; 
and  it  is  usual  to  make  such  transposition  of  words  to 
make  private  contracts  agree  with  the  intention  of  the 
parties;  as  upon  a  lease  dated  26th  of  March  for  years, 
rendering  rent  at  the  Annunciation  and  Michaelmas,  dur- 
ing the  term,  the  first  rent  shall  be  paid  at  Michaelmas. 
A  fortiori,  to  make  acts  of  parliament  not  repugnant  to 
common  justice. 

In  Couch  q.  t  v.  Jeffiies  (a),  in  an  action  for  a  penalty 
for  not  paying  the  stamp-duty  on  an  indenture  of  ap- 
prenticeship, after  a  verdict  ibr  Plaintiff,  a  motion  was 
made  to  stay  the  judgment,  on  the  ground  that  Defend- 
ant had  since  paid  the  duties  under  the  9  6. 3.  c.  37.  s. 4., 
which  discharges  the  penalty  on  payment  of  the  duties 
by  Sept.  1.  1769.  The  action  was  brought  and  tried 
before  the  making  of  that  act;  and  the  question  was, 
Whether  the  act  should  relate  to  actions  commenced 
before  the  first  day  of  the  session  in  which  it  passed  ? 
There  was  no  proviso  to  save  actions  already  com- 
menced, but  Lord  Mansfield  said,  "  Here  is  a  right 
vested ;  apd  it  is  not  to  be  imagined  that  the  legislature 
could,  by  general  words,  mean  to  take  it  away  from  the 
person  in  whom  it  was  so  legally  vested,  and  who  had 

(a)  4  Burn  1460. 

been 
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1829*       been  at  a  great  deal  of  cost  and  charge  in  prosecuting. 
Towixa      Tbty  certainly  meant  future  actions."    The  rule  was 
„.  discharged.     Gilmore  v.  Shtder  was  recognised  in  this 

Chattertol  ^^  M  ^  authority.  In  Wilkinson  v.  Meyer  (a),  an 
action  of  covenant  on  nn  indenture  for  the  transfer  of 
South  Sea  stock,  the  defendant  having  pleaded  that  the 
contract  was  not  duly  registered  according  to  7<5.  1* 
stat.  2.  5. 8.,  which  was  passed  subsequently  to  the 
date  of  the  indenture,  Raymond  J.  said,  "  that  this  act 
being  ex  post  facto,  the  construction  of  the  words  ought 
not  not  to  be  strained,  in  order  to  defeat  a  contract,  to 
the  benefit  whereof  the  party  was  well  entitled  at  the 
time  the  contract  was  made,"  and  judgment  was  given 
for  the  plaintiff. 

The  Court  granted  a  rule  nisi>  against  which 

Adams  Serjt.  shewed  cause.  He  relied  on  the  ex- 
press  and  unqualified  language  of  the  statute,  and  par- 
ticularly on  the  clause  by  which  its  operation  was  post- 
poned from  the  day  on  which  it  passed  to  the  1st  of 
January  1829,  apparently  wtth1  the  express  intention  of 
permitting  the  successful  proseoqtion  of  actions  actually 
commenced  at  the  time  the  act  passed. 

Merewether  was  heard  in  support  of  his  rule,  and  the 
cause  stood  over  till  this  term. 

The  judgment  of  the  Court  was  this  day  delivered  as 
follows  by 

Park  J.  This  was  an  action  brought  for  the  agist- 
ment of  cattle.  The  debt  was,  at  the  time  of  the  action 
brought,  of  above  six  years'  standing. 

The  evidence  was,  that  the  Defendant  was  at  the 
house  of  the  witness  in  February  1828,  and  said  "I  owe 

(*)  Ld.  Rajm.  1352. 

your 
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your  brother  seven  or  eight  pounds,  and  if  I  do  he  6hall        1829. 
have  it»  I  wish  that  nobody  should  lose  any  thing  by      *      -  '-' 
me;"  at  another  time  Defendant  said,  "your  brother  Va 

Ned  wants  seven  or  eight  pounds  from  me,  we  must  Chattkrton. 
settle  it,  nobody  shall  lose  by  me." 

The  action  was  not  brought  till  Hilary  term  of  the 
present  year. 

If  this  verbal  promise  was  good,  the  promise  was 
within  six  years,  but  more  than  six  years  since  the 
cause  of  action  first  accrued  had  elapsed  when  the 
action  was  brought;  and  it  was  insisted,  that  the 
Plaintiff  could  not  recover,  for  that,  by  the  statute  of 
9  G.  4.  c.  14,,  commonly  called  Lord  Tenter  den's  act, 
in  cases  of  simple  contract,  no  acknowledgement  or 
promise  by  words  only  shall  be  deemed  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactment, 
(that  is  the  statute  of  limitations,)  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledgement 
or  promise  shall  be  made  or  contained  by,  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby. 

On  the  other  hand  it  was  said,  that,  as  the  promise  by 
words  in  this  case  was  made  before  the  operation  of  the  new 
statute,  the  action  was  maintainable.  Lord  Chief  Justice 
Best  took  the  opinion  of  the  jury,  whether  the  words 
proved  amounted  to  a  promise  to  pay.  They  said  they 
did.  His  Lordship  then  nonsuited  the  Plaintiff,  on  the 
ground  that  the  promise  should  have  been  in  writing 
according  to  the  provisions  of  the  new  act,  giving  the 
Plaintiff1  leave  to  move  to  enter  a  verdict  for  the  sum 
in  proof,  if  this  Court  should  differ  from  him. 

But  my  Brothers  Burrough  and  Gaselee  think,  and  I 
agree  with  them,  that  this  action,  not  having  been 
brought  till  Hilary  term  1829,  and  this  act  having 
begun  to  run  from  the  1st  January  in  the  present  year, 
cannot  be  maintained  upon  a  verbal  promise. 

Every 


264  CASES  in  MICHAELMAS  TERM 

1829.  Every  man  who  has  attended  a  court  of  justice  for. 

*  "  '     some  years,  must  have  observed  how  very  vaguely  and 

Vm  loosely  many  of  these  verbal  promises,  which  were  to  take 

Chatterton,  a  case,  as  it  was  called,  out  of  the  statute  of  limitations, 

were  proved;  and  therefore  it  well  became  him,  who 

introduced  this  act,  to  endeavour  to  provide  a  remedy 

for  so  great  an  evil. 

The  words  of  the  enactment  which  I  have  read,  had 
they  stood  alone,  would  probably  have  had  immediate 
effect  from  the  very  day  the  bill  passed,  viz.,  the  9th  of 
May.  Nay,  according  to  the  old  rule,  which  we  all 
know  prevailed  some  years  ago,  it  would  have  had  its 
operation  from  the  first  day  of  the  session  of  parliament. 
But  the  noble  mover  of  this  act,  in  order  to  obviate  what 
might  by  many  be  deemed  a  hardship,  introduced  a 
clause,  (now  the  tenth  section  of  the  statute)  declaring 
that  this  act  should  not  take  effect  till  the  1st  of  January 
following,  thereby  giving  all  persons  in  possession  of 
such  parol  promises,  seven  months  and  more  in  which . 
to  bring  their  actions,  founded  on  such  promises,  if  they 
should  be  so  minded. 

If  we  were  not  to  give  the  act  this  construction,  it 
would  follow  that  if  a  may  obtained  a  verbal  promise  a 
day  or  two  before  the  1st  of  January,  be  would  still 
have  six  years,  at  any  time  within  which,  he  might 
bring  his  action. 

The  case  of  Gilmour  v.  Sfiuter  was  pressed  upon  the 
Court  to  shew  that  an  act  of  parliament,  viz.  the  statute 
of  frauds  should  not  have  a  retrospective  operation. 

But  upon  looking  at  that  case,  and  the  statute  to 
which  it  refers,  I  do  not  think  it  can  govern  our  pre- 
sent decision :  because  the  statute  now  under  review 
prevents  all  the  mischief  which  the  Judges  in  the  case 
in  Jones  contemplated,  by  giving  due  notice  that  this 
law  should  have  no  operation  till  the  1st  January,  nearly 
eight  months  after  its  enactment 

But 
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But  the  present  decision  is  not  the  first,  nor  the       1829. 
second  that  has  been  made  upon  this  very  statute,  car-     xowler 
lying  it  farther  than  the  facts  of  this  case  require  us  to  v, 

do  at  present.  C*attkrton. 

The  first  I  shall  mention,  though  last  in  point  of 
time,  was  the  decision  of  a  very  profound  lawyer, — a  very  . 
strong  and  clear-headed  man,  my  much  valued  And  ex- 
cellent friend,  whose  early  and  unexpected  loss  to  the 
world  in  his  judicial  capacity,  the  whole  profession  and 
every  good  man  must  deeply  deplore,  —  I  mean  the  late 
Mr.  Baron  Huttock.  At  Carlisle,  on  the  5th  March  last, 
in  a  cause  of  Kirkhaugh  v.  Herbert,  he  nonsuited  the 
plaintiff,  though  the  action  had  been  commenced  before 
the  first  of  January,  because  he  had  only  a  parol  pro- 
mise to  take  the  case  out  of  the  statute. 

But  where  can  we  look  to  a  better  authority  on  the 
subject,  than  to  the  noble  Lord  who  framed  the  law, 
and  brought  it  into  parliament.  Lord  Tenterden,  at 
the  sittings  after  last  Hilary  term,  at  Guildhall,  non- 
suited the  plaintiff,  where  the  action  had  been  com- 
menced before  the  1st  of  January,  and  a  parol  promise 
made  before  that  day  was  offered  in  evidence  to  take 
the  case  out  of  the  statute  of  limitations ;  his  Lordship 
holding  that  the  statute  applied,  and  that  the  parol 
promise  was  insufficient. 

In  these  two  cases  it  will  be  observed,  that  the  action 
was  brought  before,  though  not  tried  till  after  the  statute 
had  begun  to  operate ;  and,  therefore,  in  that  respect, 
they  are  stronger  than  the  case  at  bar. 

We  are,  therefore,  of  opinion  that  in  this  case  the 
rule  for  setting  aside  the  nonsuit  must  be  discharged. 

Rule  discharged. 
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N&0.2O.  Clarkson  v.  Lawson. 

libel.  De-  HPHE  declaration  stated,  that,  whereas  the  Plaintiff 
*^nt  Pub"  at  the  time  of  the  committing  the  several  griev- 

PlaintuT,  a  ances  by  the  Defendant,  as  thereinafter  mentioned, 
proctor,  had  had  been  and  was  and  still  is  one  of  the  proctors 
ed  threetaes,  Beneral  exercent  of  the  Arches  Court  of  Canterbury, 
per  quod  hit      and   other  ecclesiastical  and  Maritime  courts  in  Doc- 

neighbours       ^.^  c<mmanSf  anj  had,  used,  exercised,  and  carried  on 

were  led  to 

think  he  had     ^e  profession  and  the  business  of  a  proctor  with  great 

been  guilty  of  credit  and  reputation,  and  had  thereby  acquired  great 
Plea,  that  he  8Pnsf  profits,  &*id  advantages,  and  as  such  proctor  had 
had  been  tus-  alwayrf  conducted  himself  with  great  honesty  and  in- 
pendedonce^  tegrity;  yet  the  Defendant  well  knowing  the  premises, 
Held  ill.  *  hut  greatly  ehvying  the  happy  state  and  condition  of 
the  Plaintiff,  and  contriving  and  wickedly  and  mali- 
ciously intending  to  injure  the  Plaintiff  in  his  said 
good  name,  fame,  and  credit,  and  in  his  said  profession 
or  business,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this 
kingdom,  and  to  vex,  harass,  oppress,  impoverish,  and 
wholly  ruin  him  the  Plaintiff,  theretofore,  to  wit,  on,  &c. 
at,  &c,  falsely,  wickedly,  and  maliciously  did  publish  and 
cause  and  prdcute  to  be  published  of  and  concerning  the 
Plaintiff,  and  of  and  concerning  him  in  his  said  profes- 
sion or  business,  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel,  containing,  amongst  other  things, 
the  false,  scandalous,  malicious,  defamatory,  and  libel- 
lous matter  following,  of  and  concerning  the  Plain- 
tiff, and  of  and  concerning  him  in  his  said  profession  or 

business, 
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business,  that  is  to  say,  — - "  With  respect  to  the  em- 
ployment of  proctors,  it  was  strange  that  Mr.  Peddle, 
who  pow  changed  bis  proctor,  should  have  gone  from 
Mr.  Toller  to  Mr.  W.  Geery  junior,  (thereby  meaning 
the  said  Plaintiff),  who  had  been  suspended  three  times, 
ooce  by  Lord  Stowell,  and  twice  by  Sir  John  Nicholl; 
he  was  anxious  to  particularize  his  (thereby  meaning  the 
said  Plaintiff's)  name,  in  order  to  distinguish  him  from 
others  who  did  not  wish  to  be  confounded  with  him : " 
and  that  the  Defendant,  further  contriving  and  intend- 
ing as  aforesaid,  theretofore,  to  wit,  on,  &c.  at,  &c. 
falsely,  wicjkedly,  and  maliciopsly  did  publish  a  certain 
other  false,  scandalous,  malicious,  and  defamatory  libel 
of  and  concerping  the  Plaintiff,  and  of  and  concerning 
him  in  his  said  profession  or  business,  in  the  form  of  and 
as  a  letter  addressed  to  the  editor  of  the  Times  news- 
paper, in  which  said  letter  was  and  is  contained,  amongst 
other  things,  the  false,  scandalous,  defamatory,  and  libel- 
lous matter  following,  that  is  to  say,  —  "  Sir,  Common 
justice  will,  I  am  satisfied,  induce  you  to  correct  a  mis- 
print in  your  paper  of  this  day  in  your  report  of  Dr. 
Lushington's  speech  upon  the  subject  of  the  charge 
against  Sir  John  NichoU>  in  which  you  represent  him 
as  stating,  that  Mr.  W*  Geery  junior  was  the  proctor 
who  had  been  thrice  suspended  from  practice  for  ex- 
tortion ;  that  person,  Sir,  was  William  Geering  Clarkson, 
(meaning  the  said  Plaintiff),  and  not,  Sir,  your  humble 
servant,  William  Geery  junior :" 

By  means  of  the  committing  of  which  said  several 
grievances  by  the  Defendant  as  aforesaid,  the  Plaintiff 
had  been  greajtly  injured  in  his  said  good  name,  fame, 
and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbours  and  other 
good  and  worthy  subjects  of  this  realm,  in  so  much  that 
divers  of  those  neighbours,  to  whom  the  innocence  and 

T  3  integrity 
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integrity  of  the  Plaintiff  in  the  premises  were  un- 
known, had,  on  account  of  the  committing  of  the  said 
grievances  by  the  Defendant  as  aforesaid,  from  thence 
hitherto  suspected  and  believed,  and  still  did  suspect  and 
believe  the  Plaintiff  to  have  been  and  to  be  a  person 
guilty  of  extortion,  and  had,  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  Defendant  as  afore- 
said, from  thence  hitherto  wholly  refused  and  still  did 
refuse  to  have  any  transaction,  acquaintance,  or  dis- 
course with  the  Plaintiff,  as  they  were  before  used  and 
accustomed  to  have,  and  otherwise  would  have  had ;  and 
also  by  reason  thereof  the  Plaintiff  had  been  and  was 
greatly  prejudiced  in  his  credit  and  reputation  aforesaid, 
and  had  been  greatly  vexed,  harassed,  and  oppressed 
and  impoverished,  and  had  also  lost  and  been  deprived 
of  divers  great  gains  or  profits  which  would  otherwise 
have  arisen  and  accrued  to  him  in  his  said  profession  or 
business,  and  had  been  and  was  otherwise  much  injured 
and  damnified  therein,  to  wit,  at,  &c. 

The  Defendant  pleaded  —  as  to  the  publishing  the 
said  several  supposed  libellous  matters  in  the  said 
declaration  mentioned,  actio  non9  because  the  Plaintiff 
before  the  said  several  times  when,  &c.  in  the  said  de- 
claration mentioned,  to  wit,  on,  &c.  had  been  employed 
in  the  way  of  his  aforesaid  profession  and  business  of  a 
proctor  by  one  Thomas  Gillart,  and  afterwards  and 
before  the  said  several  times  when,  &c.  to  wit,  on,  &c. 
falsely,  fraudulently,  and  extortionately  demanded  of  and 
from  the  said  Thomas  Gtllart,  as  and  for  the  sum  of  money 
justly  due  to  him  the  Plaintiff  from  the  said  Thomas  Gil- 
lart  for  the  work  and  labour  of  him  the  Plaintiff  as  such 
proctor,  done,  performed,  and  bestowed  in  and  about  the 
business  of  the  said  Thomas  Gillart  in  pursuance  of  the 
aforesaid  employment,  and  for  the  fees  and  disburse- 
ments due  and  made  to  and  by  him,  as  such  proctor,  in 

respect 
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respect  thereof,  a  jcertain  large  sum  of  money,  to  wit,  the 
sum  of  19/*  145.  4rf.,  whereas  in  truth  and  in  fact*  the 
sum  of  money  then  and  there  justly  due  to  him  in  that 
behalf,  then  and  there  amounted  to  a  much  less  sum 
of  money,  to  wit,  the  sum  of  9/.  19s.  8d. :  and  the 
Defendant  further  said,  that  afterwards,  and  before  the 
said  several  times  when,  &c.  to  wit,  on,  &c.  Sir  J.  Nicholl 
Knight,  then  being  Judge  of  the  Prerogative  Court 
of  Canterbury,  caused  the  aforesaid  false,  fraudulent, 
and  extortionate  demand  to  be  taxed  by  the  proper 
officers  of  the  said  court  in  that  behalf,  to  wit,  the  Rev. 
George  Moore,  Charles  Moore  Esquire,  and  the  Rev. 
Bobert  Moore,  registrars  of  the  said  court,  and  that  the 
said  officers  by  their  deputy  in  that  behalf,  did  after* 
wards,  and  before  the  said  several  times  when,  &c.  to 
wit,  on,  &c.  report  in  the  said  court  to  the  said  Sir*/. 
Nicholl  as  and  being  such  Judge  as  aforesaid,  according 
to  the  course  and  practice  of  the  said  court,  that  upon 
such  taxation  of  the  aforesaid  false,  fraudulent,  and  ex- 
tortionate demand,  a  small  part  thereof,  to  wit,  the  sum 
of  9/.  195.  &d.  only  had  been  found  justly  due  to  the 
Plaintiff  from  the  said  Thomas  GiUart:  and  that 
thereupon,  by  reason  of  the  premises  afterwards  and 
before  the  said  Several  times  when,  &c.  to  wit,  on,  &c. 
the  said  Sir  John  Nicholl,  as  and  being  Judge  of  the 
said  court,  did  order,  direct,  and  adjudge  to  be 
suspended,  and  did  suspend  the  Plaintiff  from  ex* 
erasing  the  business  of  a  proctor  in  the  said  court  for 
and  during  the  space  of  one  year  then  next  following, 
and  did  then  and  there  direct,  that  at  the  expiration  of 
the  said  space  of  one  year,  that  the  Plaintiff  should  be 
further  suspended  until  he  should  appear  and  publicly 
make  faithful  promise  to  abstain  from  all  malpractices 
in  the  future  exercise  of  his  business  as  a  proctor  in  the 
said  court ;   and  that  the  said  Sir  J.  Nicholl  and  Sir 
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John  NichoU  in  the  said  supposed  libel  named,  ate  one 
and  the  same  person :  whereupoti  the  Defendant  after- 
wards, at  the  said  several  times  when,  &c  did  publish 
and  cause  and  procure  to  be  published  the  said  supposed 
libellous  matters  in  the  said  declaration  mentioned,  as 
he  lawfully  might  for  the  cause  aforesaid,  which  ate  the 
same  publishing  atid  causing  and  procuring  to  be  pub- 
lished the  said  supposed  libellous  matters  lis  are  in  the 
said  declaration  mentioned. 

There  was  a  second  plea  to  the  same  effect. 

Demurrer  and  joinder. 


Cross  Serjt.  in  support  of  the  demurrer,  objected  that 
the  pleas  were  bad,  because  they  professed  to  furnish  an 
answer  to  the  whole  of  the  charges  set  out  in  the  de- 
claration, but  in  effect  answered  only  a  part,  nothing 
having  been  said  as  to  the  extortion,  or  the  alleged  sus- 
pension by  Lord  Stowell. 


Wilde  Serjt.  in  support  of  the  pleas.  The  pleas  mast 
be  viewed  with  reference  to  the  declaration,  and  if  they 
answer  the  sting  and  substance  of  the  libel  as'pointed 
out  by  the  declaration,  are  sufficient.  Here  the  Plaintiff 
has  alleged,  as  the  consequence  of  the  libel,  that  the 
public  had  suspected  him  to  be  a  person  guilty  of  ex- 
tortion, and  to  have  been  on  that  account  suspended 
from  the  exercise  of  his  functions.  In  his  own  view  of 
the  case,  therefore,  the  charge  against  bim  would  have 
been  supported  if  the  Defendant  had  shewn  that  he  had 
committed  extortion,  in  the  ordinary  sense  of  the  term, 
and  had  been  suspended.  Supposing  him  to  have  been 
once  so  decidedly  fixed  with  the  misconduct  imputed, 
the'  discredit  into  which  he  must  thereupon  have  falleti 
would  not  be  materially  aggravated  by  a  knowledge 
that1  the  offence  had  been  repeated.    In  Edwards  ▼• 

Bell 
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BtU(a)  the  declaration  charged  the  defendant  with  pub-        1829. 
lishing  the  following  libel  against  the  plaintiff,  a  dissenting     *•  '-'■■'  J 
minister :  —  "A  serious  misunderstanding  has  recently  v- 

taken  place  amongst  the  independent  dissenterp  of  Great  Lawson. 
Marlom  and  their  pastor,  in  consequence  of  some  per- 
sonal invectives  publicly  thrown  from  the  pulpit  by  the 
latter,  against  a  young  lady  of  distinguished  merit  and 
spodesa  reputation.  We  understand,  however,  that  the,, 
matter  is  to  be  taken  up  seriously."  The  Defendant 
pleaded  that  the  Plaintiff,  whilst  officiating  as  minister, 
published  from  a  part  of  a  chapel  assigned  to  him 
as  minister  for  the  delivery  of  a  sermon,  to  and  in 
the  presence  of  his  congregation  of  and  concerning 
one  M.  F.j  a  teacher  of  a  certain  Sunday  school,, 
the  scandalous  words  following :  —  "I  have  something 
to  say  which  I  have  thought  of  saying  for  tsome  time, 
namely,  the  improper  conduct  of  one  of  the  female 
teachers;  her  name  is  Miss  Fair  s  her  conduct  is  a  bad 
example  and  disgrace  to  the  school ;  and  if  any  of  the 
children  dare  ask  her  to  go  home  she  shall  be  turned 
out  of  the  school,  and  never  enter  it  again :  Miss  Fair 
does  more  harm  than  good : "  and  thereby  gave  great 
offence  to  divers  of  the  dissenters,  to  wit,  one  A.  2?.,  and 
one  C.  ZX,  and  occasioned  serious  misunderstanding 
amongst  the  dissenters.  A  verdict  having  been  given 
for  Defendant  upon  this  plea,  it  was  held,  upon 
motion  to  enter  a  verdict  for  Plaintiff  turn  obstante 
veredicto,  that  the  plea  was  a  sufficient  answer  to  the 
libel  charged,  although  it  was  otyected  that  the  libel 
alleged  the  misunderstanding  to  be  among  the  in* 
dependent  dissenters  and  their  pastor,  and  the  plea 
justified  only  a  misunderstanding  occasioned  among  the 
dissenters.     Giffbrd  C.  J.  said,  "  It  has  been  objected 

(a)  t  Bingk.  403. 

T  4  that 
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that  the  libel  alleges  a  misunderstanding  to  have  arisen 
between  the  pastor  and  his  congregation,  while  the 
justification  alleges  the  misunderstanding  to  have  existed 
only  amongst  the  congregation  ;  but  even  in  that  respect 
the  plea  substantially  supports  the  statement  contained 
in  the  libel,  and  the  rule  which  has  been  obtained  for 
the  Plaintiff  must  be  discharged."  Park  J.  said,  "  As 
to  the  allegation  touching  the  misunderstanding  between 
the  congregation  and  their  pastor,  the  gist  of  it  has 
been  completely  met  in  the  language  of  the  plea." 
And  Burrottgh  J.  said,  "  No  person  can  use  the  pulpit 
for  the  purpose  of  invective  against  individuals,  and  the 
Defendants  were  entitled  to  justify  io  this  action,  by 
shewing  that  what  they  had  alleged  against  the  Plaintiff 
in  that  respect,  was  borne  out  in  fact  In  such  a  case, 
it  is  sufficient  if  the  substance  of  the  libellous  statement 
be  justified ;  it  is  unnecessary  to  repeat  every  word  which 
might  have  been  the  subject  of  the  original  comment. 
As  much  must  be  justified  as  meets  the  sting  of  the 
charge,  and  if  any  thing  be  contained  in  the  charge 
which  does  not  add  to  the  sting  of  it,  that  need  not  be 
justified." 


Tindal  C.  J.  The  libel  as  set  out  in  this  decla- 
ration, alleges  that  the  Plain  tiff i  being  a  proctor, 
was  suspended  from  his  office  three  times:  twice 
by  Sir  J.  Nicholl,  and  once  by  Lord  Stowell.  It 
also  charges  him  with  having  been  guilty  of  extortion. 
The  plea  begins  by  professing  to  be  an  answer  to  the 
whole  declaration.  "As  to  the  said  several  supposed 
libellous  matters  in  the  said  declaration  mentioned,  the 
said  Plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action."  It  professes,  therefore,  to  justify  the  allegation, 
that  the  Plaintiff  had  been  suspended  three  times :  but 
it  justifies  only  to  the  extent  of  one  of  the  suspensions, 

namely, 
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namely,  that  upon  proof  of  an  improper  charge  "  Sir 
John  Nicholly  as  judge  of  the  said  Court,  did  order, 
direct,  and  adjudge,  to  be  suspended,  and  did  suspend 
the  said  Plaintiff  from  exercising  the  business  of  a 
proctor  in  the  said  Court,  for  and  during  the  space  of 
one  year."  Therefore,  looking  at  the  plea  and  the  decla- 
ration, the  plea  seems  to  fall  clearly  within  that  class  of 
cases,  in  which  it  has  been  held  that  a  plea  is  bad  if  it 
profess  to  be  an  answer  to  the  whole  of  a  declaration, 
and  answers  only  a  part.  It  has  been  urged,  indeed, 
that  it  is  sufficient  if  the  sting  and  substance  of  the 
libel  be  answered,  and  that  the  discredit  attaching  to  a 
single  suspension  from  office  is  not  substantially  aggra- 
vated by  a  repetition  of  similar  reproof.  I  cannot  but 
think,  however,  that  if  a  party  be  believed  to  have  com- 
mitted three  distinct  offences,  his  character  is  much 
more  deeply  affected  than  if  he  has  only  been  charged 
with  the  commission  of  one.  The  plea,  therefore,  does 
not  justify  the  whole  of  the  charge  contained  in  the  libel ; 
and  it  falls  within  the  rule  of  those  decisions  where  it 
has  been  laid  down,  that  a  plea  which  professes  to  justify 
the  whole,  if  in  effect  it  justifies  only  a  part,  is  bad :  as 
in  Jones  v.  Gittings  (a),  where  the  libel  having  charged 
the  Plaintiff  with  having  stolen  cloth  and  velvet,  a  plea 
which  justified  the  accusation  only  as  to  taking  the 
velvet,  was  holden  ill.  The  first  plea  here,  after  pro- 
fessing to  answer  the  whole,  omits  two  specific  charges, 
and  is  therefore  bad.  The  second  plea  fells  within  the 
same  rule. 


1829. 


Clarksok 

v. 
Lawson. 


Park  J.  The  case  of  Edwards  v.  Bell  is  clearly  dis- 
tinguishable. If  the  preacher  there  had  stated  three 
specific  facts  in  his  discourse,  and  the  justification  had 


(a)  Cro.  JBIiz*  139.  cited  in  Craft  v.  Ifo7?,  z  Wtns.  Saund.  344  a. 
note. 

gone 
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gone  to  only  one  of  them,  the  case  might  have  been 
applicable  to  the  present;  but  it  has  no  bearing  whatever, 
because  the  matter  not  touched  on  by  the  plea  formed 
no  part  of  the  charge  against  the  plaintiff. 

I  cannot  agree  in  the  position  that  the  Plaintiff's  cha- 
racter would  not  have  fallen  into  lower  discredit  by  the 
imputation  of  repeated  offences  than  by  the  imputation 
of  one  only.  A  man  who  makes  one  slip,  and  is  sus- 
pended, perhaps  under  the  strict  letter  of  some  rule  of 
court,  but  who  is  afterwards  reinstated  upon  a  pro- 
per submission  and  a  promise  of  correct  conduct  for  the 
future,  cannot  be  said  to  stand  on  the  same  footing  with 
one  who  has  been  suspended  three  times  for  repeated 
misconduct  The  libel  here  states  that  the  Plaintiff  had 
been  once  suspended  by  Lord  StaaxU  and  twice  by  Sir 
J.  Nicholl ;  but  as  far  as  appears  by  the  plea,  he  was 
never  suspended  by  Lord  StomelL  The  plea,  therefore, 
is  ill,  having  undertaken  to  justify  the  whole,  and 
justifying  only  a  part  of  the  libel  complained  of* 

Burrough  J.  It  is  a  setded  rule  of  law,  that  pleas 
are  entire,  and  if  bad  in  part  are  bad  for  the  whole. 
The  Defendant  having  professed  to  answer  the  whole 
declaration,  and  having  answered  only  a  part,  his  plea 
is  bad  altogether. 

Gaselee  J.  The  case  is  so  clear  that  I  was  surprised 
to  find  it  argued. 

Judgment  for  the  Plaintiff. 


im  the  Tenth  Year  of  GEO.  IV. 


Ash  and  Wife  and  Watts,  ConusQrs  ;  Gye,        m^-  *o. 
Conusee. 

T3Y  a  marriage  settlement,  bearing  date  in  1807,  pro-  Fine  permitted 
perty  belonging  to  Mrs.  Ask  and  her  sister  Lucy  |^*J^_a 
Watts,   two  of  the  conusors,  was  settled  on  Mr.  Ask  two  yean  pre- 
fer life,  remainder  to  his  children  by  Mrs.  Ask9  in  such  vl0Ui»  uP°n , 

.  payment  of  the 

proportions  as  she  and  Lucy  Watts  should  appoint  pur-  kjng>8  ^\ver% 

suant  to  a  power  reserved  in  the  deed  of  settlement;  all  surviving 

and  a  fine  was  levied  as  above  to  enure  to  the  uses  of  2^^J^JL" 

the  settlement.     In  Trinity  term  1807,  this  fine  pro-  upon  its  being 

ceeded  as  far  as  the  allocatur,  and  the  kino's  silver  was  sne/"°> tnat  . 
.    ,  -        .        .    n        .  .  ■      ■        11       a  unknown  to 

compounded  for ;  but  before  it  was  paid,  the  clerk  of  the  parties, 

the  solicitor  who  was  concerned  in  the  business,  ab-  the  clerk  in- 

sconded,  taking  the  money  with  him,  and  omitting  to  \^'lt  ha(1  ^m 

disclose  to  his  "employer  that  the  fine  had  not  passed,  sconded  with 

of  which  all  parties  remained  ignorant  till  within  a  few  money  m.- 

r  ^  trusted  to  him 

days  of  this  term,  when  the  discovery  was  made  acci-  for  payment 

dentally.  <f  the  king's 

Mrs.  Ash  and  Lucy    Watts  made  appointments  in  fat  Lament 
favour  of  Mrs.  Ash's  children  by  Mr.  Ask9  pursuant  to  alone  was 

the  powers  contained  in  the  deed  of  settlement,  and  wanUnK  to 

.  complete  the 

shortly  afterwards   both   died,   Lucy  Watts  being  un-  fine# 

married. 


Toddy  Serjt,  upon  affidavits  of  these  facts,  and  that  all 
parties  interested  (including  one  of  the  children,  who  de- 
posed that  he  was  the  heir  of  Mrs.  Ask  and  of  Lucy  Watts,) 
were  consenting  to  the  application,  now  moved,  that 
upon  payment  of  the  king's  silver,  this  fine  might  pass  as 
of  Trinity  term  1807;  and  he  cited  Moule  v.  Eyles(a), 

(a)  i  B.  M.  12$. 

and 
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1829.    M  and  Vin.  Abr.  Fine,  (Q)  2.  pi  3.  as  authorities  in  favour 

Jr^T^  '-    of  his  application. 
The  Fine  of  rr 

Asu  and 

Watts.  The  Court  took  time  to  consider,  and  now  said,  that 

under  the  circumstances,  they  thought  it  reasonable  the 

fine  should  pass  as  prayed. 

Fiat. 


Nov.  21. 


Kay  v.  Groves. 


«  I  hereby 
agree  to  be 
answerable  to 
K.  for  the 
amount  of  five 
sacks  of  flour, 
to  be  delivered 
to  T.y  payable 
in  one  month. 
Nov.  1 8. 

«  T.  G" 
Held  to  be 
a  guaranty  for 
flour,  not  ex- 
ceeding five 
sacks  delivered 
at  one  time, 
and  not  a  con- 
tinuing gua- 
ranty for  par- 
cels delivered 
at  various  sub- 
sequent pe- 
riods, though 
not  exceeding 
in  the  whole 
five  sacks. 


ASSUMPSIT  on  the  following  guaranty:  — 

"  I  hereby  agree  to  be  answerable  to  Mr.  Kay  for 
the  amount  of  five  sacks  of  flour  to  be  delivered  to 
Mr.  W.  Taylor,  Gray's  Inn  Lane  Road,  payable  in  one 
month. 

11  Thomas  Groves. 
"November  18,  1828." 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  Trinity  term,  it  was  proved,  that  on  the  19th  of 
November  1828,  the  Plaintiff  delivered  to  Taylor  five 
sacks  of  flour.  On  the  21st  he  delivered  five  more.  On 
the  24th,  Taylor  sent  back  three  and  a  half  sacks  out  of 
the  first  five,  as  being  of  a  bad  quality,  and  three  and  a 
half  other  sacks  were  supplied  that  day. 

For  the  first  parcel  Taylor  gave  a  return-ticket  to  the 
Plaintiff's  carman,  as  follows :  — 

"  Received  from  Mr.  Kay, 

"  On  account  of  Mr.  Groves, 
"  Five  sacks  whites. 

«  W.  Taylor."- 


The 


v. 
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The  return-ticket?  given  for  the  second  parcel  was,  — 
"  Received  from  Symon's  Wharfs 

"  Five  sacks  flour  (Balls) 
"  On  account  of  Mr.  Kay.  Groves. 

"  W.  Taylor." 

The  Defendant  paid  into  court  3/.  175.,  the  price  of  a 
sack  and  a  half  of  flour,  and  called  a  witness,  who  stated 
that  he  and  the  Plaintiff  had  agreed  to  supply  Taylor 
with  five  or  ten  sacks  each. 

The  Chief  Justice,  observing  that  the  Plaintiff  had 
proved  no  second  order  from  the  Defendant,  nor  any 
agreement  on  his  part  that  three  and  a  half  sacks  should 
be  substituted  on  the  24th  November  for  three  and  a  half 
sacks  delivered  on  the  19th,  and  to  be  paid  for  within  a 
month  from  that  day,  left  it  to  the  jury  to  determine, 
whether  the  delivery  on  the  24th  was  made  under  the 
Defendant's  guaranty,  and  in  substitution  of  any  part 
of  the  delivery  on  the  19th;  or,  whether  it  was  made 
under  a  new  contract  The  jury  having  found  for  the 
Defendant, 

Jones  ,Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  guaranty  was  a  continuing  guaranty 
at  least  to  the  extent  of  five  sacks,  and  that  the  jury 
should  have  been  directed  to  find  for  the  Plaintiff  to 
that  extent. 

Wilde  Serjt,  who  shewed  cause,  contended,  that  the 
guaranty  was  for  one  delivery  of  five  sacks,  to  be  paid 
for  in  a  month  from  the  19th  of  November,  and  that  the 
case  was  properly  left  to  the  jury,  there  being  no  evi- 
dence to  shew  the  Defendant  had  consented  to  extend 
his  liability  for  five  days  more,  by  permitting  a  delivery 
on  the  24th  to  be  substituted  for  a  delivery  on  the  19th. 
And  it  would  be  unreasonable  to  imply  any  such  assent, 

after 
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1829.  after  an  intervening  delivery  of  another  quantity  of  five 
sacks  on  the  21st,  which  clearly  was  unconnected  with 
the  guaranty. 

Janes  insisted,  that  the  guaranty  was  not  confined  to 
any  specific  fivte  sacks,  but  must  be  taken  to  extend  to 
that  amount,  at  whatever  time,  and  in  whatever  manner 
delivered;  as,  if  the  amount  had  been  delivered  at  many 
intervals,  and  by  a  bushel  or  a  sack  at  a  time,  the 
guaranty  bound  the  Defendant  to  pay  for  each  sack  or 
each  bushel,  (the  whole  quantity  not  exceeding  five 
sacks,)  at  one  month  after  the  respective  deliveries ;  and 
there  being  no  evidence  that  the  delivery  of  the  24th  of 
November  was  under  any  new  contract,  while  its  corres- 
ponding in  quantity  with  the  number  of  sacks  returned 
out  of  the  delivery  of  the  19th  shewed  conclusively  that 
it  was  in  substitution  for  that  delivery,  the  jury  should 
have  been  directed  to  find  for  the  Plaintiff. 

Tindal  C.  J.  The  only  question  is,  whether  my 
direction  to  the  jury  was  right,  and  1  do  not  see  that  the 
question  could  have  been  left  to  them  in  any  other  way. 
On  the  19  th  November,  five  sacks  were  delivered  to 
Taylor  on  account  of  the  Defendant,  at  a  month's  credit. 
Two  days  afterwards,  five  other  sacks  were  delivered  to 
Taylor )  so  that  he  had  then  ten  sacks ;  five,  in  respect  of 
which  the  Defendant  was  liable,  and  five  for  which  some 
other  person  was  liable.  A  few  days  after  this,  three 
and  a  half  sacks  of  the  first  lot  were  returned  to  the 
Plaintiff.  The  Defendant  had  then  a  right  to  say, 
although  I  am  liable  under  my  guaranty,  I  an  only 
liable  for  what  has  actually  been  furnished,  which  is 
now,  one  sack  and  a  half.  The  Plaintiff  on  the  other 
hand,  says,  That  though  the  Defendant's  liability  began 
to  run  from  the  1 9th  November,  yet  he  is  liable  for  any 

floqr 
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flour  sent  afterwards,  to  any  extent  not  exceeding  five 
sacks  in  the  whole.  , 

I  left  it  to  the  jury  to  say,  whether  the  delivery 
on  the  24th  was  under  a  new  .contract  or  not,  and 
whether  the  whole  quantity  guaranteed  had  been  fur- 
nished on  the  19th.  They  have  found  that  the  delivery 
on  the  24th  was  not  under  the  guaranty,  and  that  only 
one  sack  and  a  half  was  retained  under  the  delivery  of 
the  1 9th ;  and  that  finding  appears  to  me  to  be  warranted 
by  the  evidence. 

Park  J.  Even  if  the  three  sacks  and  a  half  had  been 
returned  before  the  delivery  of  the  second  parcel  of  five 
sacks,  it  would  have  been  a  question  whether  the  De- 
fendant could  have  been  called  on  to  pay  for  more  than 
the  sack  and  a  half  which  were  retained  out  of  the 
delivery  on  the  19th;'  but  the  delivery  of  the  second 
parcel  of  five  sacks,  under  a  different  contract,  before 
the  delivery  of  the  three  sacks  and  a  half,  for  which  the 
Plaintiff  now  seeks  to  charge  the  Defendant,  seems  to 
remove  all  doubt.  The  Defendant's  liability  began  to 
run  from  the  19th,  and  it  could  not  be  prolonged  by  a 
subsequent  delivery  without  evidence  of  express  assent 
on  his  part. 

Bu  rrough  J.  The  stipulation  for  one  month's  credit 
decides  the  whole  question.  The  case  was  properly  left 
to  tfie  jury. 

Gaselee  J.  If  the  delivery  on  the  24th  was  at  a 
month's  credit,  it  does  not  correspond  with  the  guaranty, 
which  was  for  a  month's  credit  from  the  19th.  The 
Defendant  might  have  had  confidence  in  Taylor's 
solvency  for  a  month  from  that  date ;  but  if  the  De- 
fendant had  supposed  that  the  Plaintiff,  by  subsequent 

deliveries, 
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deliveries,  could  prolong  the  Defendant's  responsibility, 
h€  might  have  declined  to  enter  into  any  such  en- 
gagement. 

Rule  discharged. 


NOV.  22, 


Sherwood  v.  Tayler. 


Defendant 
was  arrested 
for  327/. ;  he 
tendered  250/* 
but  did  not 
pay  it  into 
court.     An 
arbitrator,  to 
whom  the 
cause  was  re- 
ferred, award- 
ed the  Plain- 
tiff only  250A: 
Held,  not  a 
case  to  entitle 
Defendant  to 
costs  for  a 
malicious  and 
vexatious  ar- 
rest. 


J  ONES  Serjt.  obtained  a  rule  calling  on  the  Plaintiff 
to  shew  cause  why  the  Defendant  should  not  be 
allowed  his  costs  under  the  43  G.  S.  c.  46.,  notwithstand- 
ing an  award  in  favour  of  the  Plaintiff,  on  the  ground 
that  the  Defendant  had  been  arrested  without  reasonable 
or  probable  cause. 

The  Plaintiff,  a  builder,  sought  to  recover  327/.  for 
building.  The  account  was  complicated,  and  the  De- 
fendant tendered  250/.,  but  did  not  pay  it  into  court. 
The  Plaintiff  refusing  to  take  that  sum,  proceeded  to 
arrest  the  Defendant  for  327/.,  who  deposited  the  money 
in  the  officer's  hands.  But  an  arbitrator,  10  whom  the 
cause  was  referred,  awarded  the  Plaintiff  250/.  only. 

Wilde  Serjt.,  who  shewed  cause,  contended,  that  the 
amount  found  to  be  due  by  the  arbitrator  was  not  suffi- 
ciently below  the  sum  for  which  the  Defendant  was 
arrested,  to  justify  the  Court  in  concluding  there  was  no 
reasonable  and  probable  cause  for  the  arrest. 

The  Defendant  himself  must  have  been  doubtful  as 
to  the  amount,  or  he  would  have  paid  the  250/.  into 
court. 


Jones. 
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Jones.  According  to  the  principle  laid  down  in 
Dronefield  v.  Archer  (a)  there  was  no  probable  cause  for 
the  arrest  after  the  Defendant  had  tendered  a  sum  cor- 
responding in  amount  with  that  which  was  found  due  by 
the  arbitrator.  In  that  case  it  was  held,  that  where,  in 
the  account  between  Plaintiff  and  Defendant,  there  are 
items  clearly  due  on  both  sides,  it  is  an  arrest  without 
reasonable  and  probable  cause  within  43  G.S.  c.46.  5.3.; 
if  the  Plaintiff  arrests  and  holds  the  Defendant  to  bail 
for  the  amount  due  to  him,  without,  at  the  same  time, 
giving  him  credit  for  the  items  clearly  due  on  the  other 
side  of  the  account.  He  ought  only  to  hold  the  Defendant 
to  bail  for  the  admitted  balance.  The  Plaintiff  might 
have  reasonable  cause  for  proceeding  with  his  action, 
bat  none  for  depriving  the  Defendant  of  his  liberty ; 
since  the  circumstance  of  the  tender  must  have  con* 
vinced  him  of  the  Defendant's  ability  to  pay. 


1829. 


Sherwood 
Tayler. 


Tindal  C.  J.  This  rule  must  be  discharged.  The 
statute  43  G.  S.  directs  that  the  Defendant  shall  be 
allowed  his  costs  when  he  is  arrested  for  a  larger  sum 
than  is  found  to  be  due,  provided  it  shall  appear  to  the 
Court  that  there  was  not  any  reasonable  or  probable 
cause  for  such  arrest.  Jt  has  been  contended,  that  if, 
under  all  the  circumstances  of  the  case,  it  was  unreason- 
able in  the  Plaintiff  to  arrest  the  Defendant,  the  latter 
is  entitled  to  his  costs ;  but  the  construction  which  has 
been  put  on  the  statute  is,  that  the  Defendant  is  only 
entitled  to  them  if  the  Plaintiff  holds  him  to  bail  for  a 
sum  materially  larger  than  that  which  is  found  to  be 
due ;  and  the  labouring  oar  is  thrown  on  the  Defendant 
to  shew  that  so  much  was  not  due.  The  object  of  the 
statute  was  to  save  the  Defendant  the  expense  and  in- 
convenience of  an  action  for  a  malicious  arrest,  and  the 
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proof  offered  on  applications  such  as  the  present,  roust 
go  to  the  same  extent  as  the  proof  in  such  an  action. 
Here,  we  do  not  see  on  the  Defendant's  affidavit  that 
there  was  not  reasonable  and  probable  cause  for  his 
arrest  On  the  contrary,  he  admits  by  his  tender,  that 
250/.  was  due,  and  he  so  far  distrusted  hb  own  judg- 
ment as  to  the  exact  sum,  that  he  abstained  from  paying 
into  court  the  amount  tendered.  If  the  Defendant  con- 
ceived he  should  not  be  safe  in  paying  in  250/.,  why 
should  not  the  Plaintiff  seek  to  recover  more  ? 

The  argument,  that  the  arrest  was  without  probable 
cause,  because  the  Defendant  by  his  tender  shewed 
himself  solvent  to  a  sufficient  amount,  proves  too  much. 
According  to  that,  the  statute  would  give  every  De- 
fendant his  costs  where  the  Plaintiff  arrested  and  re- 
covered after  a  tender;  but  the  recovery  of  costs  by 
Defendants  is  confined  to  cases  where  the  arrest  is 
without  probable  cause. 


Park  J.  The  act  was  kindly  intended  towards  De- 
fendants, but  it  has  turned  out  to  be  a  source  of  much 
vexation.  I  concur  with  the  Chief  Justice  in  his  ex- 
position of  it,  and  I  think  it  'lies  on  the  Defendant  to 
shew  that  there  was  no  reasonable  or  probable  cause  for 
the  arrest. 


Burrouoh  J.  concurring,  the  rule  was 


Discharged. 


Gaselee  J.  was  absent. 
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Sir  John  Tyrell,  Baronet,  v.   John  Tyrell     Nov.  %a. 
Jenner,   sued  with  the  late  Archbishop  of 
Canterbury. 

f)UARE  impedit.     The  Defendant,   Jenner,   was  a  The  process 

lunatic  in  confinement  at  Hoxton,  in  Middlesex  $  in  V**™  *mm 

the  church,  of  which  the  Plaintiff  sought  by  this  action  aummonsfat- 

to  recover  the  presentation,  was  at  Midley,  in  Kent.  tachment,  and 

On  the  17th  July  1828,  he  issued  against  the  De-  f^^tul 
fendant  Jenner,  a  writ  of  summons  returnable  on  the  where  Plain- 
morrow  of  All  Souls  in  that  year,  and,  in  August,  sent  tiff  proceeded  , 
a  copy  of  this  writ  to  the  attorney  of  the  Defendant  t%  w]iy:\l  „^ 
Jennet's  committee.  was  returned; 

The  return  to  this  writ  was  nihil;  non  est  inventus;  J^mem'" 

and  nulla  ecclesia ;    there    being    no   church   on   the  which  recited 

living,  that  the  De- 

The  Plaintiff  then  issued  into  Kent  against  Jenner  yietn  8umm0n- 

awrit  of  attachment,  tested  November  28th,  1828,  and  ed«  and  then 

returnable  on  the  morrow  of  the  Purification  (February  ^fa^f™9 

6th,  1829).  the  sheriff  was 

This  writ  of  attachment  recited  that  the,  Defendant  ordered  to  levy 

Jenner  had  been  summoned  to  appear  on  the  morrow  ceedings  were 
of  Ail  Souls.     The  return  to  it  was  nihil  and  non  est'^tid  tobeir- 

brcentus.  reguUr' 

The  Plaintiff  next  issued  a  distringas  into  Kent,  order- 
ing the  sheriff  to  make  a  return  of  nulla  bona,  which 
was  done  accordingly. 

He  then  issued  into  Middlesex  a  testatum  distringas, 
tested  6th  May  1829,  and  returnable  in  five  weeks  of 
Easter  (27th  May),  by  which  the  sheriff  was  required  to 
distrain  the  Defendant  by  all  his  goods,  lands,  and 
chattels,  and  to  keep  them  until  a  further  writ  issued, 
U  2  and 
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and  have  his  body ;  but  this  was  accompanied  with  a 
direction  to  the  sheriff  to  levy  405.  The  sheriff  returned 
to  this,  distrinxi. 

On  the  23d  of  May  1829,  the  Plaintiff's  attorney 
gave  notice  to  the  attorney  of  the  committee  of  the  De- 
fendant Jennet^  that  in  default  of  the  Defendant's  ap- 
pearing to  the  writ  of  distringas  at  the  return  thereof, 
the  Plaintiff  would  cause  an  appearance  to  be  entered  for 
the  Defendant  But  on  the  29th  of  June  following,  the 
Plaintiff's  attorney  gave  notice  to  the  attorney  of  the 
Defendant's  committee,  that  in  consequence  of  Defend- 
ant's not  having  appeared,  judgment  was  entered  up. 
and  a  writ  of  enquiry  about  to  issue. 

Judgment  having  been  entered  up  accordingly, 


Wilde  Serjt.  obtained  a  rule  nisi  to  set  it  aside  as 
irregular;  the  Plaintiff  not  having  proceeded  by  the 
great  distress,  nor  having  properly  summoned  the  De- 
fendant as  he  was  bound  to  do  under  the  statute  of 
Marlbridge,  52  Hen.  S.  c.  1 2.  He  cited  SearU  v.  Long(a)9 
where  the  Defendant  had  appeared  once  on  the  sum- 
mons, and  cast  an  essoin,  but  afterwards  was  neither 
summoned  on  the  attachment  or  the  great  distress,  but 
nominal  summons  had  been  returned  on  the  process; 
and  the  Court  set  aside  a  judgment  by  default,  on  the 
ground  that  the  process  had  not  been  executed  as  the 
statute  intended. 

Russell  and  Stephen  Serjts.  shewed  cause.  The  pro- 
cess in  qtiare  impedit,  is,  according  to  all  the  books, 
by  summons,  attachment,  and  distringas ;  Com.  Dig. 
Pleader,  S.  1 1.;  the  Plaintiff  has  pursued  it  here  with 
as  much  regularity  as  the  nature  of  the  circumstances 
admitted ;  and  by  stat.  52  H.  3.  c.  12.,  if  the  Defendant 


(a)  z  Mod.  y8. 
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does  not  appear,  nor  cast  an  essoin  on  the  first  distress 
or  before,  there  shall  be  judgment  for  the  Plaintiff,  and 
a  writ  to  the  bishop. 

With  respect  to  the  summons,  it  is  laid  down  in  some 
of  the  books,  that  in  quare  impedit  the  summons  may 
be  served  on  the  Defendant  personally,  or  at  the  church 
door,  1  Brcnxml.  158.  Searle  v.  Long. (a)  But  other  au- 
thorities deny  that  there  shall  be  any  personal  service. 

Thus  in  Vin.  Abr.  tit.  Summons  (A.)  it  is  said,  "  In 
quare  impedit  it  shall  not  be  to  the  person.9'  So  in  2  Roll. 
Abr.  486.  (Summons),  "  En  quare  impedit  ne  serra  al 
person"  and  1 1  H. 6.  4.  is  cited. 

But  here  the  return,  non  est  inventus,  is  strictly  true. 
The  Defendant  was  constantly  resident  at  Hoxton  in 
Middlesex,  and  it  would  have  been  irregular  to  have 
served  him  there  before  a  testatum  distringas  had  been 
issued  upon  the  distringas  into  Kent.  In  Bloxam  v. 
Surtees  (b)  a  testatum  summons  was  mentioned,  but  Lord 
EUenborough  observed,  that  no  instance  was  suggested 
of  any  such  course  of  a  testatum  summons  into  another 
county,  after  an  original  summons  in  that  in  which  the 
action  was  commenced.  As  to  the  case  of  Searle  v. 
Long(c),  it  appears  that,  in  that  case,  there  were  no 
real  summoners,  but  the  fictitious  names  of  John  Doe 
and  Richard  Roe,  and  the  Defendant  swore  that  he  had 
not  been  summoned,  and  did  not  know  any  such  per- 
sons as  John  Doe  and  Richard  Roe.  And  there  the 
Defendant  might  have  been  summoned.  Here  there 
are  real  summoners;  and  there  being  no  church  in  the 
parish,  the  Plaintiff  was  excused  from  making  procla- 
mation at  the  church  door. 

In  Vin.  Abr.  (Summons),  C.  3.  upon  the  stat.  31  Eliz. 
c,  3.  s.  2.,  which,  for  the  avoiding  of  secret  summons  in 
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(b)  4  Bast,  16a. 


(e)  1  Mod.  948.  S.  C.  %  Mod. 
264. 
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real  actions,  requires  proclamation  on  a  Sunday  at  the 
church  door;  it  is  said  in  the  notes,  "  But  if  there  he 
no  church  in  the  parish,  the  summons  by  the  common 
law  is  sufficient;  for  it  was  not  the  intent  to  have 
summons  at  the  church  where  there  was  no  church; 
Anders.  278.  pi.  286.  is  cited.  Besides,  the  Defendant's 
committee's  attorney  having  received  notice  of  the  sum- 
mons so  long  ago  as  August  1828,  it  was  now  too  late 
to  come  to  the  Court  with  technical  objections. 

Supposing  the  summons  to  have  l>een  sufficient,  or 
objections  to  it  waived  under  the  circumstances,  no 
appearance  was  necessary.  By  the  statute,  52  Hen.  3. 
c.  12.  tit.  Days  given  in  Dower,  Assize  of  Darreine  Pre- 
sentment and  Quare  Impedit,  it  is  enacted,  "  And  in  a 
plea  of  quare  impedit,  if  the  disturber  come  not  at  the 
first  day  that  he  is  summoned,  nor  cast  an  essoinf 
then  he  shall  be  attached  for  another  day;  at  which 
day  if  be  come  not,  nor  cast  an  essoin,  he  shall  be 
distrained  by  the  great  distress  above  given.  And  if  he 
come  not,  then  by  his  default  a  writ  shall  go  to  the 
bishop  of  the  same  place,  that  the  claim  of  the  disturber 
for  that  time  shall  not  be  prejudicial  to  the  Plaintiff, 
saving  to  the  disturber  his  right  at  another  time  when  he 
will  sue  therefore."  And  Lord  Coke  in  his  reading  upon 
this  statute,  expressly  applies  its  operation  to  a  case  like 
the  present*  He  says,  "  put  the  case,  that  upon  the  sum- 
mons the  defendant  is  returned  nihil,  and  at  the  attach- 
ment and  distress  nihil  also ;  this  case  is  out  of  the  letter 
of  the  statute,  because  the  Defendant  was  never  summoned, 
but  it  is  said,  that  when  there  be  two  mischiefs  at  the 
common  law,  and  the  lesser  is  provided  for.  by  express 
words,  the  greater  shall  be  included  within  the  same 
remedy.  And  this  case,  where  nihil  is  returned,  is 
the  greater  mischief,  for  he  (the  Defendant)  by  his 
default  shall  lose  nothing ;  but  in  the  case  provided,  the 
Defendant  by  his  default  shall  lose  issues,  and  the  law 
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intends  that  he  will  rather  appear  than  lose  issues." 
2  Inst.  124.  Therefore  Lord  Coke  concludes  that  the 
statute  applies  to  a  case  where  nihils  are  returned ;  u  e. 
where  nihils  are  properly  returned  according  to  the 
truth  of  the  fact,  as  here,  as  well  as  to  a  case  where  the 
defendant  has  been  summoned.  And  so  in  Com.  Dig. 
(Pleader,  S.  1.1*;  proceedings  in  quare  impedit)  where 
it  is  said,  that  by  this  statute  of  Marlbridge,  if  the  de- 
fendant does  not  appear  or  cast  an  essoin  on  the  first 
distress,  or  before,  there  shall  be  judgment  for  the 
plaintiff,  and  a  writ  to  the  bishop,  though  upon  the 
summons  or  pone  the  defendant  was  not  summoned, 
but  nihil  returned.  The  statute  7  &  8  G.  4.  c.  7 1 .  *. 5. 
applies  only  to  transitory  actions:  at  all  events  it 
would  be  completely  nugatory  as  applicable  to  an 
action  like  the  present,  as  the  Plaintiff  is  compelled  to 
proceed  in  the  county  in  which  the  church  is  situate^ 
and  will  be  stopped  in  his  proceedings  unless  the  De- 
fendant has  a  dwelling-house  or  place  of  abode  in  that 
county.  And  upon  a  similar  provision  in  a  former  statute^ 
51  G.  3.  c.  124.  (continued  by  57  G.  3.  c.  101.)  a  learned 
writer  expresses  an  opinion  that  it  did  not  operate  to 
prevent  the  Plaintiff  from  issuing  a  distringas,  and  avail- 
ing himself  of  the  statute  of  Marlbridge*  (a)  The  notice, 
therefore,  given  by  the  Plaintiff  under  7  &  8  G.  4.  c.  71. 
ought  not  to  prejudice  his  case;  it  was  unnecessary, 
and  given  in  mistake. 


1829. 


Wilde  and  Adams  Seijts.  in  support  of  the  rule. 
Instead  of  ordering  nihil  to  be  returned  upon  the  dis- 
tringas  into  Kent,  the  Plaintiff  should  have  taken  the 
profits  of  the  church  under  the  great  distress;  and  at 
all  events  the  attachment  into  Kent  was  irregular  in 


(a)  i  Rose.  155. 
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reciting  that  the  Defendant  had  been  summoned,  wheb 
nihil  had  been  returned  to  the  writ  of  summons* 

Cur.  adv.  vult. 

Tindal  C.  J.  This  was  a  motion  for  setting  aside 
a  judgment  which  has  been  signed  for  the  Plaintiff  in 
quare  itnpedity  upon  the  ground  of  irregularity  \  and 
the  irregularity  complained  of  is,  that  the  Defendant 
was  never  served  with  the  summons,  and  that  no  part 
of  the  subsequent  process  has  been  duly  executed. 

The  process  upon  a  quare  impedit  is  given  by  the 
statute  of  Marlbridge,  52  Hen.  3.  c.  12.  in  the  terms 
following :  —  "  And  in  a  plea  of  quare  itnpedity  if  the 
disturber  comes  not  at  the  first  day  that  he  is  sum- 
moned, nor  cast  no  essoin,  then  he  shall  be  attached  at 
another  day ;  at  which  day  if  he  come  not  nor  cast  no 
essoin,  then  he  shall  be  distrained  by  the  great  distress 
above  given ;  and  if  he  come  not  then,  by  his  default  a 
writ  shall  go  to  the  bishop  of  the  same  place,  that  the 
claim  of  the  disturber  for  that  time  shall  not  be  pre- 
judicial to  the  Plaintiff,"  &c. 
.  And  the  form  of  this  writ  of  grand  distress  appears  in 
the  2  Inst.  254.  in  Lord  Coke's  reading  on  the  statute  of 
Westminster  the  first,  where  he  observes  somewhat 
quaintly,  grand  distress,  districtio  magna,  is  so  called, 
not  from  the  quantity,  for  it  is  very  short,  but  for  the 
quality,  for  the  extent  is  very  great,  for  thereby  the 
sheriff  is  commanded  "  quod  distringat  tenementa,  ita 
quod  ipse,  nee  aliquis  per  ipsum,  ad  ea  manum  apponet, 
donee  habuerit  aliud  praceptum,  et  quod  de  exitibus 
eorundem  nobis  respondeat  et  quod  habeat  corpus  ejus," 
&c 

Whilst,   therefore,  the  statute,   by  substituting  the 
process  by  grand  distress,  and  a  peremptory  judgment 
on  default  of  appearance,  instead  of  the  ancient  process 
of  distress  infinite,   which  only  went  to  compel  ap- 
pearance, 
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pfearance,  but  gave  the  Plaintiff  no  judgment,  did  on 
the  one  hand  materially  benefit  the  Plaintiff,  "  the  dis- 
tress infinite  being  mischievious,"  as  Lord  Coke  says, 
"  in  respect  of  the  lapse, "  it  cannot  but  he  seen,  that 
it  intended  on  the  other  hand  to  secure  to  the  Defendant 
legal  notice  of  the  action,  by  the  due  execution  of  the 
substituted  writ. 

-  Even  in  personal  actions,  no  judgment  could  be  signed 
against  the  Defendant  for  default  of  appearance  at  com- 
mon law.  And  the  statute  12  G.  1.  which  enables  the 
Plaintiff  to  appear  for  him,  in  order  to  proceed  to  judg- 
ment, expressly  provides,  that  there  shall  first  be  an 
affidavit  of  the  service  of  the  process.  If  then  such 
proof  of  notice  was-  necessary  in  personal  actions  before 
a  judgment  by  default  was  allowed,  we  may  safely  infer 
that  the  statute  of  Martbridge  contemplated  an  equal 
certainty  of  notice,  and  intended  that  the  grand  distress 
should  be  -a  writ  actually  executed  according  to  its  pur- 
port and  directions. 

And  accordingly,  in  the  case  of  Searle  v.  Long, 
where  the  defendant  had  appeared  once  on  the  sum- 
mons and  cast  an  essoin,  but  afterwards  had  neither 
been  summoned  on  the  attachment  or  the  great  distress, 
but  nominal  summonses  had  been  returned  on  the  pro- 
cess; the  Court  set  aside  a  judgment  by  default,  on 
the  ground  that  the  process  had  not  been  executed  as 
the  statute  intended ;  observing,  that  the  issue  of  that 
process  is  so  fatal,  that  the  right  of  the  party  is  con- 
cluded by  it,  and  that  they  ought  not  to  suffer  it  to  be 
changed  to  a  thing  of  course. 

Now,  the  process  which  has  been  sued  out  in  the 
present  case  is  a  summons,  an  attachment,  a  process  of 
grand  distress  into  Kent,  and  a  testation  grand  distress 
into  Middlesex. 

The  summons  is  returned  nihil,  and  admitting,  ac- 
cording to  the  dpctrine  cited  from  the  2  Inst,  that  an 
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attachment  may  nevertheless  be  grounded  thereon,  the 
attachment  should  at  least  make  a  true  recital  of  the 
return  of  the  summons :  whereas,  in  this  case,  after 
the  return  of  nihil  has  appeared  upon  the  record,  the 
attachment  recites,  that  die  Defendant  had  been  sum- 
moned to  appear  on  the  morrow  of  All  Souls. 

This  alone  would  be  a  sufficient  irregularity  in  a 
process  of  this  description  to  call  upon  us  to  set  it  aside. 

The  attachment  is  then  returned  nihil;  and  the  grand 
distress,  although  it  is  sued  in  the  usual  form,  is  so  "far 
from  being  intended  as  any  real  proceedings  that  the 
Plaintiff's  attorney  himself  treats  it  as  a  mere  matter  of 
form,  and  by  his  direction  the  sheriff  makes  the  return 
of  nulla  bona  thereon ;  and  the  testatum  by  which  the 
sheriff  is  required  to  distrain  the  Defendant  by  all  his 
goods,  lands,  and  chattels,  and  to  keep  them  until  a  fur- 
ther writ  issues,  and  to  have  his  body,  is  thought 
to  be  satisfied  by  a  return,  that  {he  sheriff  has  distrained 
him  by  issues  merely  nominal.  Indeed  the  Plaintiff's 
attorney  treats  this  second  writ  as  merely  formal,  as  he 
directs  the  sheriff  to  levy  40s.  thereon. 

We  think,  therefore,  that  the  process  of  the  Court 
has  neither  been  regularly  issued,  nor  properly  executed; 
and,  although  the  Defendant's  legal  advisers  had  know- 
ledge of  the  proceedings,  as  they  had  in  the  case  above 
referred  to,  yet  they  never  had  that  legal  notice  which 
the,  statute  of  Marlbridge  intended,  when  it  substituted 
for  the  dilatory  process  of  distress  infinite,  the  speedy, 
and  effectual  process  of  the  grand  distress  and  final 
judgment  in  default  of  appearance;  and  for  thdse  reasons 
we  think  the  rule  should  be  made  absolute. 

Rule  absolute* 


in  the  Tenth  Year  of  GEO.  IV.  291 

1829. 

Wilmer  v.  White.  Nov.  %*. 


JUDGMENT  had  been  signed  against  the  Defendant  An  insolvent 
in  replevin,  for  want  of  an  avowry,  and  on  the  28th  w  n<*  exonc- 
of  April  last  the   Plaintiff's    attorney    delivered    the  damages' un- 
Defendant  a  bill  of  costs  of  28*.  7*.  Sd.     On  the  29th  ascertained  at 
the   Defendant  was  committed  to   prison   by  another  his  ^hanre 
creditor,  when  he  petitioned  the  Insolvent  Debtors'  Court  although  the 
for   his   discharge,   and   inserted   in   his   schedule  the  "l1.0?1? 
Plaintiff  as  his  creditor  for  28/.  7s.  Sd.  of  which  the  are  sought  to 
Plaintiff  had  due  notice.  be  recovered 
The  Defendant  was  discharged  under  tne  insolvent  ed,  andjudg- 
debtors'  act  in  June.     But  on  the  1  Oth  of  October  the  ment  by  de- 
Plaintiff  served  him  with  notice  of  a  writ  of  enquiry  to  fa"k  iufltocd» 

n      *  prior  to  his , 

assess  the  damages  in  this  action;  and  on  the  14th  of  first  imprison- 
November  executed  a  writ  of  JL  fa.  for  those  damages  nient* 
on  the  Defendant's  goods,  under  which  he  took  among 
other  things   the  articles   excepted    by   the   insolvent  ' 

debtors'  act.     Whereupon, 

Merewether  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
execution  as  irregular,  after  the  Defendant's  discharge 
under  the  insolvent  debtors'  act. 


Wilde  Serjt  shewed  cause* 

The  act  discharges  the  insolvent  only  from  debts  due 
at  the  time  of  his  first  imprisonment,  at  which  time  the 
Defendant  was  liable  to  the  Plaintiff,  not  for  a  debt, 
but  for  unliquidated  damages,  the  amount  of  which 
could  not  be  known,  and,  therefore,  could  not  be  spe- 
cified in  the  schedule.  With  respect  to  the  sort  of 
claims  from  which  the  insclvent  is  to  be  discharged,  the 

language 
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1829.  lauguage  of  former  acts  has  been  nearly  the  same  as  the 
present;  and  it  has  always  been  holden  that  the  in- 
solvent is  not  discharged  from  a  claim  for  unliquidated 
damages.  In  Hilton  v.  Worrall  (a)  it  was  held,  that  a 
debt  depending  upon  a  contingency  at  the  time  of  a 
party's  discharge  under  insolvent  act  18  G.  3.  c.  52. 
was  not  thereby  discharged.  In  Lloyd  v.  Neele  (b)  it 
was  holden,  that  discharge  under  the  insolvent  debtors' 
act  53  G.  3.  c.  102.  does  not  bar  an  action  of  trespass 
where  the  cause  of  action  arose  before  the  insolvent 
went  to  prison,  and  the  damages  were  unliquidated 
before  the  discharge ;  and  in  Lloyd  v.  Peell  (c)  it  was 
holden,  that  a  plea  of  discharge  under  the  insolvent 
debtors'  act  is  no  bar  to  an  action  of  trespass  for 
mesne  profits,  even  though  accruing  before  the  dis- 
charge. 

Merewether.  The  damages  awarded  to  the  Plaintiff 
in  replevin  are  merely  nominal,  and  the  precise  amount 
of  the  costs  were  ascertained  by  the  admission  of  the 
Plaintiff's  attorney  before  the  Defendant  went  to  prison* 
His  schedule,  therefore,  contained  a  sufficiently  precise 
statement  of  the  Plaintiff's  claim  against  him. 

But  the  present  insolvent  debtors'  act  seems  to  in- 
clude liabilities  such  as  damages  to  be  ascertained  under 
a  judgment:  for  though  the  word  debt  is  used  in  the 
sixty-first  section,  yet  the  insolvent  is  to  confess  a  judg-» 
ment  under  which  execution  may  be  issued  against  his 
subsequently  acquired  property,  till  all  claims  against 
him  be  satisfied :  this  continuing  process,  which  forms 
no  part  of  the  machinery  of  the  former  acts,  indicates 
that  it  was  the  intention  of  the  legislature  to  discharge 
the  insolvent  from  any  claim  capable  of  being  ascer- 
tained at   the  time   of  his   discharge,    and    the  cases 

(«)  a  CbitU  448.  (b)  Id.  %%%.  (0  3B.&J.  407* 

decided 
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decided  under  former  acts  have  no  application  to  the        1829. 
present  v„r  T  ~* 

r  WlLMER 

V. 

Tindal  C.  J.    It  appears  to  me  that  this  rule  must       White. 
be  discharged.  It  has  been  obtained  under  the  sixty-first 
section  of  the  last  insolvent  debtors'  act,  7  G.  4.  c.  57. 
The  words  of  the  section  are,  "  That  after  any  person 
shall  have  become  entitled  to  the  benefit  of  this  act  by 
any  such   adjudication   as  aforesaid,   no  writ  of  Jleri 
facias  or  elegit  shall  issue  on  any  judgment  obtained 
against  such  prisoner,  for  any  debt  or  sum  of  money, 
with  respect  to  which  such  person  shall  have  so  become 
entitled,  nor  in  any  action  upon  any  new  contract  or 
security  for  payment  thereof,  except  upon  the  judgment 
entered  up  against  such  prisoner  according  to  this  act." 
And  the  question  is,  Whether  the  Plaintiff's  claim  be  a 
debt  or  sum  of  money,  in  respect  of  which  an  insolvent 
is  entitled  to  the  benefit  of  this  act     Now  the  act  is 
confined  in  terms  to  debts  due  from  the  insolvent  at  the 
time  of  his  first  imprisonment     But  at  that  time  no 
debt  was  due  from  this   insolvent  to  the  Plaintiff;   a 
liability  only  existed  to  a  claim  for  unascertained  da- 
mages.    There  are  no  words  in  the  act  which  can  be 
applied  to  such  a  liability  under  a  suit  pending  at  the 
time  of  the  insolvent's  first  imprisonment;  on  the  con- 
trary, he  is  required  to  insert  in  his  schedule  the  precise 
sum  due  from  him  to  his  creditor;  a  thing  impossible 
where  the  damages  are  unascertained. 

Rule  discharged. 
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N*v.%s.         Delafield,  Assignee  of  David  Jones,  an 
Insolvent,  w.  Freeman,  (a) 

x.  In  an  ac-     /^ASE  against  the  Defendant  for  so  negligently  and 

tion  by  the  unskilfully  preparing  a  lease,   tl|at  the  insolvent* 

insolvent,  it  is   David  Jones,  thereby  failed  to  obtain  property  which  he 

not  necessary    would  have  obtained  if  the  lease  had  been  properly 

to  prove  his       nrenflred 

petition  to  the  PrePar*l* 

Insolvent  Deb-       Plea,  general  issue* 

tor's  Court,  as       At  ^    tria]  befor    Titidol  C.  J.,  the  Plaintiff  gave  in 

part  of  the  .  _  .  _         „,,,*,         ,  ^  ,. 

assignee's  title,  evidence  the  order  of  the  Insolvent  Debtors  Court,  di$- 

2.  The  in-  charging  the  insolvent,  together  with  certificated  copies 
^competent  on  Parc'lineDt>  under  the  seal  of  the  Insolvent  Debtors' 
witness  for  the  Court,  of  the  assignment  to  the  provisional  assignee, 
**s,^nfe» al"  and  of  the  assignment  from  the  provisional  assignee  to 
willing  to  re-     the  Plaintiff. 

lease  the  sur-        This  was  objected  to  as  insufficient,  on  the  ground, 

effects.    W        ^at   ^e   Ins°lvent    Debtors'   Court    had  jurisdiction 

only  by  the  filing  of  the  insolvent's  petition,  and  that, 

therefore,  at  least  the  filing  of  such  petition  ought  to  be 

shewn. 

The  insolvent  was  then  called,  but  was  objected  to  as 
incompetent,  although  he  offered  to  release  his  interest 
in  the  surplus  of  his  effects.  It  was  contended,  that  his 
future  effects  would  be  liable  under  the  judgment  entered 
up  against  him  in  the  Insolvent  Debtors'  Court,  and 
that,  therefore,  he  had  an  interest  in  lowering  the 
amount  to  be  recovered  under  that  judgment:  where- 
upon he  was  rejected,  and  the  Plaintiff  was  nonsuited. 

Taddy  Serjt.  moved  for  a  rule  nisi  to  set  aside  this 
nonsuit,  on  the  ground  that  the  evidence  put  m  was  suffi- 

(*)  Communicated  by  a  gentleman  at  the  bar. 

cient 
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cient  proof  of  the  Plaintiff's  title,  and  that  the  insolvent 
was  a  competent  witness.  With  respect  to  the  convey- 
ance to  the  assignee,  he  relied  on  the  language  of  the  nine- 
teenth  section  of  7  G.  4.  c.  57. 9  by  which  it  is  enacted, 
"That  it  shall  and  maybe  lawful  for  the  said  Court,  at  any 
time  after  the  filing  of  the  petition  of  any  such  prisoner 
as  aforesaid,  as  to  the  said  Court  shall  seem  expedient, 
to  appoint  a  proper  person  or  persons,  being  a  creditor 
or  creditors  of  such  prisoner,  to  be  assignee  or  assignees 
of  the  estate  and  effects  of  such  prisoner,  for  the  pur- 
poses of  this  act;  and  when  such  assignee  or  assignees 
shall  have  signified  to  the  said  Court  his  or  their  accept- 
ance of  the  said  appointment,  the  estates,  effects,  rights, 
and  powers  of  such  prisoner,  vested  in  such  provisional 
assignee  as  aforesaid,  shall  immediately  be  conveyed 
and  assigned  by  such  provisional  assignee  to  the  said 
assignee  or  assignees,  in  trust  for  the  benefit  of  such 
assignee  or  assignees,  and  the  rest  of  the  creditors  of 
such  prisoner,  in  respect  of  or  in  proportion  to  their 
respective  debts,  according  to  the  provisions  of  this  act; 
and  after  such  conveyance  and  assignment  by  such  pro- 
visional assignee,  all  the  estate  and  effects  of  such  pri- 
soner shall  be  to  all  intents  and  purposes  as  effectually 
and  legally  vested  by  relation  in  such  assignee  or  as- 
signees, as  if  the  said  conveyance  and  assignment  had 
been  made  by  such  prisoner  to  him  and  them :  provided 
nevertheless,  that  no  act  done  under  or  by  virtue  of 
such  first  conveyance  and  assignment,  shall  be  thereby 
rendered  void  or  defeated,  but  shall  remain  as  valid  as 
if  no  such  relation  had  taken  place :  and  that  every 
such  conveyance  and  assignment  as  aforesaid  to  such 
provisional  assignee,  and  a  counterpart  of  every  such 
conveyance  and  assignment  by  such  provisional  assignee 
to  such  other  assignee  or  assignees,  shall  be  filed  of 
record  of  the  said  Court ;  and  a  copy  of  any  such 
record,  made  uyvn  paidiuiciit,  and  purporting  to  have 

the 
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the  certificate  of  the  provisional  assignee  of  the  said 
Court  or  his  deputy,  appointed  for  that  purpose,  in- 
dorsed thereon,  and  to  be  sealed  with  the  seal  of  the 
said  Court,  shall  be  recognized  and  received  as  sufficient 
evidence  of  such  conveyance  and  assiginent,  and  of  the 
title  of  the  provisional  and  other  assignee  or  assignees 
under  the  same,  in  all  Courts,  and  before  commissioners 
of  bankrupts  and  justices  of  the  peace,  to  all  intents  and 
purposes,  without  any  proof  whatever  given  of  the  same, 
or  of  any  other  proceeding  in  the  said  Court,  in  the 
matter  of  such  prisoner's  petition." 

Even  if  it  were  necessary  to  shew  the  insolvent's 
petition,  the  recital  of  it  in  the  conveyance  was  suffi- 
cient. 

'  Then,  the  insolvent  was  a  competent  witness,  because, 
if  his  estate  paid  all  demands,  the  judgment  would  not 
affect  him ;  if  it  did  not,  the  sum  recovered  in  this 
action  would  not  render  his  situation  worse,  unless  it 
were  precisely  the  sum  that  turned  the  scale  between 
paying  all,  or  paying  all  minus  the  Plaintiff's  demand, 
in  which  case  that  circumstance  ought  to  be  shewn  by 
the  pprty  who  objected  to  his  competency. 


The  Court  granted  a  rule  nisi  on  the  first  ground, 
but  refused  it  on  the  last. 


Wilde  and  Jones  Serjts.  now  shewed  cause.  The  dis- 
tinguishing difference  between  courts  of  general  and 
courts  of  special  or  limited  jurisdiction,  is,  that  the 
jurisdiction  of  the  latter  must  be  shewn  in  order  to  lay  a 
foundation  for  their  interference,  for  they  are  without 
jurisdiction,  unless  they  act  strictly  in  pursuance  of  the 
authority  assigned  to  them :  Brawn  v.  Compton*  [a)  Un- 
less a  petition  be  filed  with  a  proper  schedule  by  the 
insolvent,  the  Insolvent  Debtors'  Court  has  no  autho- 


(a)  8  T.  R.4%4. 
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rity  to  order  a  conveyance;  it  is  a  condition  precedent  1899. 
therefore,  to  any  claim  under  such  conveyance,  that  the 
previous  steps  be  shewn  to  have  been  duly  attended  to : 
Bad  though  the  language  of  the  nineteenth  section  be 
very  general,  yet,  it  is  plain  from  the  seventy-sixth  sec- 
tion, that  the  legislature  contemplated  the  necessity  of 
provirig  the  previous  steps  in  the  matter,  because  by  that 
section  the  officer  of  the  Court  is  required,  upon  re- 
ceiving a  fee,  to  provide  a  copy  of  the  petition  and 
schedule,  as  well  as  of  the  order  of  the  Court  The 
only  object  of  the  nineteenth  section  was  to  render  un- 
necessary any  proof  of  the  assignment  itself  other  than 
the  seal  of  the  Court. 

The  learned  Serjeants  then  contended,  that  a  failure 
by  the  insolvent  to  obtain  property,  occasioned  by  the 
negligence  of  the  Defendant,  could  not  be  the  subject  of 
an  action  by  the  assignee  of  the  insolvent,  the  act  of 
parliament  transferring  to  the  assignee  only  the  insol- 
vent's property,  and  not  his  right  to  damages  for  a  sup- 
posed tort.  Upon  this,  however,  the  Court  gave  no 
opinion,  as  the  Plaintiffs  rule  sought  only  to  set  aside 
the  nonsuit,  and,  therefore,  the  argument  on  the  point 
is  omitted  here. 

Tindal  C.  J.  I  have  listened  with  great  attention 
to  the  argument  on  the  nineteenth  section  of  the  act, 
but  have  not  been  able  to  give  it  any  other  construc- 
tion, than  that  it  dispenses  with  all  proof  of  the  title 
and  character  of  the  assignee,  <  beyond  that  which  was 
given  in  this  cause.  If  the  clause  had  stopped  at  the 
words,  M  a  copy  of  any  such  record n  —  "  sealed  with 
the  seal  of  the  said  court,  shall  be  recognized  and  re- 
ceived as  sufficient  evidence  of  such  conveyance  and 
•assignment;"  it  might  perhaps  have  been,  as  contended ; 
but  I  do  not  know  how  we  can  reject  the  ensuing 
words,  "  without  any  proof  whatever  given  of  the  same, 

Vol.  VI.  X  or 
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or  of  any  other  proceeding  in  the  said  court,  in  the 
matter  of  such  prisoner's  petition."  These  words  give 
a  wider  scope  than  the  former,  Mid  if  they  had  beep 
brought  to  my  attention  at  nisi  prius  I  should  have 
come  to  the  same  conclusion  as  I  do  now.  As  to  the 
question,  whether  or  not  this  action  lies  lor  the  assignee* 
the  cause  is  not  ripe  for  that  discussion,  the  present 
being  a  motion  to  set  aside  a  nonsuit;  we,  therefore, 
abstain  from  expressing  any  opinion  on  -the  subject. 


Park  J.  I  am  of  the  same  opinion.  It  is  unneces- 
sary to  discuss  whether  or  not  the  Insolvent  Debtors' 
Court  be  a  court  of  record,  or  a  court  of  special  or  limited 
jurisdiction,  because  the  words  of  the  act  are  imperative 
on  us,  and  give  a  complete  proof  of  the  assignees9  title 
under  the  assignment ;  that  is,  of  their  title  to  sue ;  as 
the  proof  is  expressly  declared  to  be  sufficient  for  all 
courts. 

Bctrrouoh  J.  concurred. 


Gaselee  J.  The  seventy-sixth  section  does  not 
appear  to  me  at  all  to  abate  the  force' of  the  nineteenth. 
Many  cases  may  arise  as  to  the  other  proceedings  in  the 
Insolvent  Debtors'  Court,  without  calling  into  doubt  the 
validity  of  the  assignment. , 

Rule  absolute. 
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Williamson  v.  Henley.  Nov.  %6. 


HPHE  first  count  of  the  declaration  stated,  that  there-  Declaration, 
tofore  and  before  the  making  of  the  promise  and  JJ^jJjJ* 
undertaking  of  the  Defendant  thereinafter  next  men-  of  Defendant, 
tioned,  a  certain  person,  to  wit,  one  George  Yeoman  had  and  upon  De- 
deposited  in  the  hands  of  the  Plaintiff  a  large  earn  ^^1 10" 
of  foreign  money  of  great  value,  to  wit,  of  the  value  of  indemnify,  de~ 
42&  of  lawful  money  of  Great  Britain,  to  wit,  at  London :  f^ndfor"  e*^. 
that  afterwards  and  before  the  making  of  the  promise  coveryofmo- 
and  undertaking  of  the  Defendant  thereinafter  next  ney  in  which 
mentioned,  the  Plaintiff,  at  the  special  instance  and  claimed  an 
request  of  the  Defendant,  had  delivered  to  him,  the  interest;  that 
Defendant,  the  said  sum  of  money  of  the  said  George  ^^^t^ 
Yeoman,  to  wit,  at,  &c:  that  before  the  time  of  the  Plaintiff  for 
making  of  the  promise  and   undertaking  of  the  De>  £*'* » an.d  that 
fondant  thereinafter  next  mentioned,  the  said  George  prisoned,  and 
Yeoman  had  threatened  to  commence  an  action  at  law  paid  the  mo- 
againat  him  the  Plaintiff,  for  the  recovery  of  the  said  ™J"a  *  * 
sum  of  money,  to  wit,  at  London  aforesaid ;  and  there-      Held,  that 

upon  afterwards,  to  wit,  on,  &c.  at,  &c  in  consideration  he  might  re- 
.  cover  against 

that  the  Plaintiff  at  the  special  instance  and  request  of  Defendant  this 

the  Defendant,  would  defend  any  action  which  the  said  ,um  under  this 
George  Yeoman  should  commence  against  him  for  or  on  prof\>f*the 
account  of  the  said  sum  of  money,  the  Defendant  onder-  judgment, 
took,  and  then  and  there  feithfulfy  promised  the  Plaintiff  JJ^JT*. 
to  save  him  harmless  from  the  consequences  of  the  said  or  even  Qn  a  * 
action,  to  wit,  at,  &c:  that  the  said  George  Yeoman  count  for  mo- 
afterwards  and  before  the  commencement  of  this  suit,  Pendant's 

use ;  the  De- 
fendant having  taken  out  a  summons  to  be  permitted  to  pay  such  sum  in  discharge  of 
Plaintiff's  demand. 

Hesd,als%  that  the  above  special  count  did  act  disclose  a  contract  void  on  account 
of  fliaintemflce. 
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1829.  to  wit,  on,  &c.  at,  &c.  did  bring,  commence,  and  pro- 

^     T  '  secute  an  action  against  him  the  said  Plaintiff,  in  the 

v.  Court  of  King's  Bench  at  Westminster,  for  the  recovery 

Henley.  Qf  tjje  ggjj  gum  Qf  money9  whereof  the  Defendant  then 

and  there  had  notice;  and  although  the  Plaintiff  did, 
with  the  privity  and  consent  of  the  Defendant,  and  lo 
the  best  of  his  ability  and  power,  defend  the  said  action 
or  suit,  yet  such  proceedings  were  afterwards  had  in  the 
said  suit,  to  wit,  at,  &c  that  the  said  George  Yeoman 
,  afterwards  and  before  the  exhibiting  the  bill  of  the  Plain- 
ff,  to  wit,  in  Easter  term,  in  the  ninth  year  of  the  reign 
of  our  lord  the  now  king,  in  and  by  the  consideration 
and  judgment  of  the  said  Court,  recovered  and  obtained 
against  the  Plaintiff,  in  the  said  Court  in  the  aforesaid 
action,  at  the  suit  of  him  the  said  George  Yeoman,  da- 
mages to  a  large  amount,  to  wit,  the  amount  of  42/.  155., 
to  wit,  at,  &c:  that  afterwards,  to  wit,  on,  &c  a  cer- 
tain writ  of  our  said  lord  the  king,  called  a  capias  ad 
%  satisfaciendum,  issued  out  of  the  said  Court  of  King's 

Bench  upon  the  said  judgment,  directed  to  the  sheriffs 
of  London,  by  which  said  writ  our  said  lord  the  king 
commanded  the  said  sheriffs  that  they  should  take  the 
said  Plaintiff  if  he  should  be  found  in  their  bailiwick, 
and. him  safely  keep,  so  as  that  the  said  sheriffs  might 
have  his  body  before  our  lord  the  king  at  Westminster 
on  Friday  next  after  the  morrow  of  the  Holy  Trinity, 
to  satisfy  the  said  George  Yeoman  the  damage  afore- 
said in  form  aforesaid  recovered;  and  that  the  said 
sheriffs  should  then  have  there  that  writ:  that  after- 
wards, to  wit,  on,  &c.  the  Plaintiff  was  taken  and  arrested 
by  his  body  under  and  by  virtue  of  the  said  writ  of 
capias  ad  satisfaciendum,  at  the  suit  of  the  said  George 
Yetonan,  and  was  kept  and  detained  in  custody  and 
imprisoned  at  his  suit,  under  and  by  virtue  of  the  said 
writ,  for  a  long  space  of  time,  to  wit,  from  thence  until 
the  6th  day  of  June,  in  the  year  last  aforesaid,  when 

the 
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the  Plaintiff,  in  order  to  procure  his  discharge  from        1829. 
the  said  imprisonment,  was  forced  and  obliged,  and  did    .1  ~~w 
necessarily  expend  divers  large  sums  of  money,  to  wit,  the  v. 

sum  of  42/.  155.  so  recovered  by  the  said  George  Yeoman  Hknley. 
as  aforesaid ;  and  also  the  sum  of  10/.  for  poundage  and 
officers'  fees  and  other  expenses.  And  the  Plaintiff 
was  also,  by  means  of  the  premises,  put  to  other  great 
charges  and  expenses  of  his  monies,  amounting  to  a 
large  sum,  to  wit,  to  the  sum  of  50/.,  and  was  im- 
prisoned during  all  the  time  aforesaid,  and  thereby  during 
all  that  time  was  prevented  from  following  his  necessary 
business  and  affairs,  and  lost,  and  was  deprived  of  an 
opportunity  of  going  upon  a  certain  voyage,  to  wit,  a 
voyage  to  the  West  Indies  and  back,  and  lost  divers 
great  gains  which  he  might  and  otherwise  would  have 
made  thereby,  amounting  to  a  large  sum,  to  wit,  the 
sum  of  200/.,  and  was  and  is  by  means  of  the  premises 
otherwise  greatly  damnified,  &c. 

There  was  another  special  count  varying  the  state- 
ment of  the  same  cause  of  action ;  a  count  for  money 
paid,  and  the  other  common  money  counts.  The  De- 
fendant pleaded  the  general  issue.  At  the  trial  before  - 
Tindal  C.  J.f  London  sittings  after  Trinity  term,  the 
Plaintiff  proved  the  judgment  in  the  actions  of  Yeoman 
v.  Williamson >  and  called  a  sheriff's  officer,  who  stated 
that  he  took  the  Plaintiff  in  execution  at  the  suit  of 
George  Yeoman,  on  the  24th  of  May  1828,  by  virtue 
of  a  warrant  directed  to  him  in  the  cause  of  Yeoman  v. 
Williamson,  that  the  Plaintiff  remained  in  custody  till  the 
6th  of  Jure,  when,  in  order  to  relieve  himself,  he  paid 
42£  15$.  and  some  costs.  It  was  proved  also,  that  after 
this  action  was  commenced,  the  Defendant's  attorney 
served  a  summons  on  the  Plaintiff's  attorney,  to  shew 
cause,  "  why,  upon  payment  of  42/.  155.,  the  debt  for 
which  this  action  is  brought,  together  with  costs  to  be 
X  3  taxed, 
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1829.       tafted,  all  proceedings  should  net  be  staid:"  that  this 
-1-  -'     summons  was  attended  at  a  judge's  chancers ;  and  that, 
«.  upon  the  Plaintiff's  refusing  to  accept  that,  sum  as  the 

Henujy.  whole  of  the  debt  due,  the  Judge  declined  making  any 
order.  No  evidence  was  given  of  the  writ,  of  caputs 
under  which  the  Plaintiff  was  taken.  But  it  was  proved, 
that  by  the  imprisonment  he  had  lost  the  opportunity 
of  accepting  an  eligible  situation  which  had  been  offered 
to  him.  The  jury  gave  a  verdict  of  42/.  15*  damages 
in  respect  of  the  money  paid  by  the  Plaintiff  and  23L 
in  respect  of  the  ityury  sustained  by  him  in  consequence 
of  the  imprisonment. 

JRussell  Serjt,  moved  for  a.  rule  nisi  to  set  aside  this 
verdict  or  to  arrest  the  judgment,  or  to  reduce  the 
damages  by  28/.  The  Plaintiff  could  not  recover  the 
422. 15ff.  under  the  first  count,  because  ia  that  count  the 
money  was  alleged  to  have  been  paid  under  a  writ  of 
capiasy  of  which  writ  no  evidence  was  given.  Nor  could 
he  recover  it  under  the  count  for  money  paid.  Upon 
such  a  count  a  Plaintiff  can  recover  only  sums  paid  by 
him,  for  which  the  Defendant  would  have  been  primarily 
«  liable;  as  where  an  nndcrksaee,  upon  compulsion  of 

distress,  pays  rent  due  from  the  lessee.  But  where 
money  has  bee*  paid  for  a  Defendant  in  pursuance  of 
a  special  agreement  into  which  he  has  entered,  the 
party  who  makes  the  payment  can  only  recover  on*  the 
special  agreement,  and  not  on  the  common  count:  as 
where  money  has  been  paid  on  the  fiutb  of  a  guaranty. 
The  principle  is  clearly  laid  down  in  Cooke  v.  Mun* 
stone  (a\  where  the  plaintiff  having  declared  upon  an 
agreement  to  deliver  soil  or  breeze  with  a  count  for 
money  had  and  received,  proved  that  the  defendant 
having  agreed  to  deliver  soil,   he,  the  plaintiff,  paid 

(a)  x  JV.Jt.352. 

21.  5$. 
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2L  5*.  for  earnest;  bat  that  the  defendant  refused  to  de-  1829. 
lifer  the  soiL  It  was  holden  that  he  could  not  recover 
damages  for  the  non-delivery  on  the  first  count,  on 
account  of  a  variance;  nor  the  2/.  5*.  upon  the  second, 
because  the  agreement  was  still  in  force.  And  this  prin- 
ciple is  illustrated  by  Lighffoot  v.  Creed  (a),  where  the 
defendant  contracted  to  transfer  stock  on  a  certain  day 
to  the  plaintiff,  but  failed  to  perform  his  contract ;  upon 
which  the  plaintiff  bought  the  stock,  and,  to  recover  the 
consequent  loss  sustained'  by  him,  brought  an  action 
against  the  defendwt  for  money  paid.  It  was  bolden,  that 
such  action  was  not  maintainable,  as  the  plaintiff  should 
have  declared  specially  on  the  contract.  So  in  Child  v. 
Modey{b\  it  was  holden  that  a  broker  who*  contracted 
with  others  for  the  sale  of  stock  at  a  future  day  by  the 
authority  of  his  principal,  who  afterwards  refused  to 
make  good  his  bargain,  could  bo%  by  paying  the  difc 
ference  to  such  third  persons,  maintain  an  action  on  an 
implied  assumpsit  against  his  principal  for  the  amount* 

This  was  not  money  paid  to  the  use  of  the  Defendant^ 
but  money  paid  to  discharge  the  Plaintiff  from  a  liability 
he  had  incurred  at  the  request  of  the  Defendant,  and 
which  he  could  only  recover  under  the  Defendant's 
special  undertaking* 

Then,  the  first  count  discloses  a  contract  illegal  on  the 

score  of  maintenance,  so  that  the  count  is  ill ;  and  the 

verdict  having  been  given  generally  on  the  whole  declap- 

"  ation,  the  damages  cannot  be  severed,  and  the  judgment 

must  be  arrested. 

At  all  events,  the  damages  must  be  reduced  by  the 
amount  of  the  23/.  awarded  for  the  imprisonment  under 
the  capias^  of  which,  without  evidence  of  the  capias  set 
forth  in  the  declaration,  there  was  no  legal  proof. 

A  rule  nisi  having  been  granted, 

(a)  S  Taunt.  *6ft.  {b)  8  T.  &*f  o> 

X  4  Wilde 
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1829.  Wilde  Serjt  shewed  cause.     The  Defendant  having 

taken  out  a  summons  to  stay  proceedings  on  payment 
to  the  Plaintiff  of  42/.  155.  and  costs,  admitted  thereby 
that  the  Plaintiff  had  paid  that  sum  to  the  Defendant's 
use,  so  that  an  action  for  money  paid  well  lay  against 
him.  Put  the  sum  might  also  be  recovered  on  the  first 
count  of  the  declaration,  for  the  gist  of  that  count  was, 
that  the  money  had  been  paid  in  discharge  of  a  judgment 
obtained  by  Yeoman,  and  the  imprisonment  under  the 
capias  was  only  matter  of  aggravation.  There  is  no 
ground,  therefore,  for  a  nonsuit,  or  for  arresting  the 
judgment,  as  the  damages  have  been  distinctly  severed, 
and  the  verdict  may  be  reduced  by  23/.,  if  the  Court 
shall  be  of  opinion  that  the  imprisonment  ought  to 
have  been  proved  by  the  production  of  the  capias,  in 
addition  to  evidence  of  actual  capture  and  detention* 
The  imprisonment,  however,  being  a  legal  consequence 
ot  the  judgment,  was  sufficiently  established  by  the 
officer,  who  stated,  that  he  actually  apprehended  the 
Plaintiff  under  a  warrant  directed  to  him  in  the  cause  of 
Yeoman  v.  Williamson. 

The  objection  on  the  score  of  maintenance  comes  too 
late  after  verdict,  if,  indeed,  it  could  be  supported  at  all, 
for  it  must  have  been  proved  at  the  trial  that  the  De- 
fendant had  a  sufficient  interest  in  the  cause  of  Yeoman 
v.  Williamson  to  justify  the  undertaking  he  gave  to  the 
Plaintiff.  1  Wins.  Sound.  228.  n.  1.  [The  Court  ap- 
peared to  think  there  was  nothing  in  this  objection.] 

Russell  was  heard  in  support  of  his  rule. 

Tindal  C.  J.  I  think  the  verdict  ought  to  be  re- 
duced by  2S&,  the  amount  given  by  the  jury  for  the 
imprisonment  of  the  Plaintiff;  because,  that  imprison- 
ment being  alleged  to  have  taken  place  under  a  capias 
ad  satisfaciendum,  the  capias  ought  to  have  been  proved. 

But 
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Bat   I   see  no  reason  why  the  42Z.  15s.  should  not  be       1829. 

recovered  under  the  first  count.     That  count  contains     *  '   -  - ' 

,.     .  .        Williamson 

two  distinct  allegations:  1st,  a  judgment  under  which  v. 

42/.  15s.  was  recovered  against  the  Plaintiff  in  an  action  Henley. 
defended  at  the  request  of  the  Defendant ;  and,  2dly,  a 
capias  under  which  the  Plaintiff  was  imprisoned.  It  was 
sufficient  to  entitle  the  Plaintiff  to  a  verdict  if  he  proved 
one  of  those  allegations ;  especially,  where,  as  in  the  pre- 
sent case,  the  damages  were  capable  of  being  severed. 

It  is  unnecessary,  therefore,  to  say  whether  that  sum 
could  have  been  recovered  under  the  count  for  money 
paid,  although  I  have  little  doubt  that  it  could,  because 
the  Plaintiff,  by  taking  out  the  summons  to  be  permitted 
to  pay  a  certain  sum  in  discharge  of  the  claim  against 
him,  admitted  that  so  much  had  been  paid  to  his  use. 

The  rule,  therefore,  must  be  discharged,  except  as  to 
reducing  the  damages  by  23/. 

Rule  discharged  accordingly. 
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Nov.%6.  Aflalo  t>.  Fourdrinier  and  Moses 

Almosninos. 


Defendants,      TTHE  Plaintiff  sued  the  Defendants  on  a  bill  of  ex- 

A.  and  21.,  chance  for  300/.,  drawn  by  Solomon  and  Moses  Almos- 
were  sued  on 

a  bill  of  ex-      nines  on  Fourdrinier  and  Co.  the  4th  Jufy  1825,  payable 

change  ac-       four  months  after  date,  accepted  by  Fourdrinier  and  Co., 

tke^whUe  in   and  "**■**  by  *  md  ^  Ainosnmos  to  the  Plaintiff. 
partnership.  At  the  time  the  bill  was  drawn,  Mose*  Almosninos 

B.  pleaded       waff  a  parttMr  in  the  firm  of  Fourdrinier  and  Co.  as  wefl 
bankruptcy 

and  certificate,  as  in  the  firm  of  Almosninos,  and  it  was  he  who  ac- 

and  the  Plain-  cepted  the  bill  in  question  in  the  name  of  Fourdrinier 

tiff  entered  a  dC 

nol.  pros,  as      ""**  vv* 

to  him.  Before  the  action  he  had  become  a  bankrupt,  and 

Having  re-   Upon  his  pleading  his  certificate  in  bar.  the  Plaintiff 
leased  his  sur-     r,„ft.  ,.  ,  ,, 

plus  effects,      entered  a  nolle  prosequi  as  to  him,  and  proceeded  against 

Held,  he  was    Fourdrinier  alone.  - 

wtaeTfoT^.       At  **  trial  before  Tind<d  C-  J>  London  sittin8s  after 
Trinity  term,  the  Defendant  Fourdrinier  called  Moses 

Almosninos  as  a  witness  to  shew  the  nature  of  this  bill 

transaction,  when,  although  he  had  released  his  interest 

in  the  surplus  of  his  effects,  his  competency  was  objected 

to  on  the  ground  that  he  was  interested  in  the  result  of 

the  cause.      His  testimony,   however,   was  admitted, 

subject  to  a  motion  on  the  point  in  the  present  term, 

and  on  that  testimony  the  Defendant  Fourdrinier  had 

a  verdict     Whereupoil, 

Spankie  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  Moses  Almosninos  ought  to  have  been  excluded  as 
an  incompetent  witness. 

In 
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Id  Moody  v.  King  and  Porter  (a)  the  Plaintiff,   who       1829. 
had  accepted,  and  paid  for  their  accommodation,  a  bill        ■  -  ■  ' 
drawn  by  the  two  Defendants,  sued  them  for  money  Va 

lent;  and  a  nolle  prosequi  having  been  entered  as  to  Feraaawna. 
Porter,  who  in  the  interval  had  become  a  bankrupt,  he 
was  permitted  to  boa  witness  for  King,  to  prove  that  the 
bill  had  been  accepted  for  the  accommodation  of  him, 
Porter,  alone;  bat  this  was  permitted  expressly  on  the 
ground,  that  tbey  were  not  in  partnership  when  the  bill 
was  drawn ;  that  King,  therefore,  was  only  a  surety  for 
Porter,  and  as  such  might  have  proved  under  Porter's 
bankruptcy. 

Now  here,  Fourdrinier  having  been  the  general  partner 
of  Moses  Ahnosninos,  was  a  jpint  debtor  on  the  accept- 
ance, and  not  a  mere  surety,  and  could  not  have 
proved  under  a  commission  against  bis  own  partner  for 
a  debt  incurred  by  them  jointly.  Ex  parte  Taylor  (b),  Ex 
parte  Heath  (c),  Ex  parte  Ellis,  (d)  Fourdrinier's  claim 
against  Moses  Almosninos,  therefore,  for  his  share  of  the ' 
debt  to  be  paid  in  this  action,  if  not  for  the  costs,  would 
not  have  been  barred  by  the  certificate,  and,  consequently, 
the  witness  bad  an  interest  in  defeating  the  action. 

A  rule  nisi  having  been  granted, 

Wilde  and  Russdl  Serjts.  shewed  cause.  They  urged, 
that  though  Fourdrinier  could  not  prove  in  competition 
with  the  creditors  of  the  firm,  he  might  prove  the  sum 
pud  in  this  action  against  Moses  Almosninos'  separate 
estate ;  and  even  if  it  were  otherwise,  no  action  would  lie 
for  Fourdrinier  against  Moses  Almosninos,  for  any  portion 
of  the  sum  to  be  recovered  in  this  action.  The  Plaintiff 
having  entered  a  nolle  prosequi  as  to  Moses  Almosninos, 
he  was  no  longer  under  any  legal  liability ;  and  Fourdri- 
nier, therefore,  could  never  allege  in  an  action  for  money 

(a)  %B.&C.S5*>  to  Buck.  ASS- 

(b)  %  Rosf,  175,  *    \d)  a  Gljnn  &  /.  31%. 

paid, 
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1829.  paid,  that  the  money  had  been  to  the  use  or  at  the 
jJ^alo  request  of  Moses  JImosninos. 
v. 
Fourdmhiee.  Spankie.  If  there  were  any  weight  in  the  last  argu- 
ment, it  might  have  been  adopted  by  all'  bankrupts 
who,  previously  to  the  49  6.3.  c.  121.,  were  called  on, 
after  pleading  their  certificate  to  a. demand  made  by  the 
principal  debtor,  to  satisfy  their  surety  for  the  sura  paid 
by  him;  and  yet,'  till  the  surety  was  enabled  by  the 
49  O.  3.  to  prove  his  debt,  the  bankrupt  was  always 
holden  liable  to  him :  Wright  v.  Hunter,  (a)  The  word 
partner  would  have  been  employed  in  the  statute,  if  it 
had  been  intended  that  he  should  prove  in  the  same  way 
as  a  surety ;  and  from  the  case  of  Moody  v.  Kingy  it  must 
be  inferred  the  Court  thought  a  partner  could  not 
prove. 

Cur.  adv.  vult. 

Tindal  C.  J.  The  only  question  in  this  case  is, 
whether  Fourdrinier,  upon  payment  of  the  whole  debt, 
would  be  entitled  to  sue  Moses  Almosninos,  his  partner, 
for  contribution,  either  in  law  or  equity;  for  if  Four- 
drinier  had  this  right,  he  could  not  call  his  partner  as  a 
witness,  it  being  his  direct  interest  to  defeat  the  action. 
Before  the  statute  49  G.  3.  c.  121.  s-  8.,  it  is  clear  that 
the  solvent  partner,  who  paid  a  partnership  debt  after 
the  date  of  a  commission  of  bankrupt  issued  against  his 
partner,  might  recover  the  proportion  of  such  debt  by 
an  action  at  law  against  the  bankrupt,  and  that  his 
certificate  would  be  no  bar  to  such  an  action.  Wright 
v.  Hunter.  The  only  question  is,  Whether  since  that 
statute  the  solvent  partner,  after  payment  of  the  part- 
.  nership  debt,  though  subsequently  to  the  commission, 
becomes  entitled  to  prove  ?  for  if  he  can  prove,  he  is 

(a)  iEast9*o. 

obliged 
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obliged  to  prove ;  the  certificate  will  be  a  bar  to  any       1829. 
action  for  contribution ;  and  the  bankrupt  partner  is  an     v  j\- 
admissible  witness.  v. 

And  upon  consideration  of  that  act,  and  of  the  cases  Fouhdhinib*. 
decided  thereon,  we  think  Fourdrinier9  after  payment  of 
this  joint  debt,  would  be  allowed  to  prove  the  share 
paid  by  him  for  his  bankrupt  partner,  and  that  the  bank- 
rupt, having  obtained  his  certificate,  and  released  his 
right  to  any  surplus,  was,  consequently,  an  admissible 
witness  for  the  Defendant 

The  solvent  partner,  if  not  properly  a  surety  for  his 
partner's  share,  because  each  is  originally  liable  for  the 
whole,  yet  may,  with  strict  propriety,  be  called  as  to 
the  share  belonging  to  his  partner,  a  person  liable  for 
the  debt  of  another ;  and  in  that  character,  would  be 
entitled  to  prove  under  the  commission. 

And  accordingly  in  Ex  parte  Young  {a),  Lord  Chan- 
cellor  Eldon    held,   that   those  words    were    adopted 
in    the    statute   for   the   convenient   latitude    of  com- 
prehending all  those  who  could   not  be   strictly  Con- 
sidered as  sureties,  but  were  responsible  for  another's 
debt ;  and  allowed  the  solvent  partner  who  had  paid  a 
debt  after  the  commission,  which  the  bankrupt  partner 
had  improperly  contracted  in  the  partnership  name,  to 
prove  against  the  bankrupt  partner's  estate.    Such  proof, 
indeed,  would  not  be  allowed  to  come  in  competition 
with  tbe  claims  of  the  partnership  creditors :  but  if  the 
debt  can  be  proved  at  all,  t\\e  certificate  is  a  bar.     And 
in  4  Madd.  Rep.  477.,  the  Vice  Chancellor  lays  down 
the  rule  even  more  largely,  by  saying,  "  It  is  now  settled 
that  a  solvent  partner  winding  up  the  partnership  con- 
cerns, is,  under  Sir  5.  Romilh/s  act,  to  be  considered  as 
a  surety  paying  the  debt  after  the  bankruptcy  in  respect 
of  his  previous  liability.     Each  partner  is  a  principal 
debtor  for  his  own  share,  and  they  are  mutually  sureties 

(a)  %  Roje9  B.  C.  40. 

to 
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1899.       to  the  creditors  for  the  chare  of  each  other;"  and  ifce 

*  -    *  *- '     case  of  Wood  v.  Dodson(a)  leads  to  the  same  cc»-» 
AfUkLa 
v#  elusion.    We  think,  therefore,  the  witness  was  properly 

FouEDBviBa.  admitted,  and  that  the  rule  nisi  for  setting  aside  the 

verdict,  and  for  a  new  trial,  must  be  discharged. 

Role  discharged* 

(a)  %  M.&S.igs* 


White  v.  Trustees  of  the  British  Museum. 

A  will  of  lands  THHIS  was  a  feigned  issue  upon  the  question,  whether 
subscribed  by  William  White9  deceased,  did,  by  a  certain  paper 

three  wit-  writing,  purporting  to  be  his  last  will  and  testament, 
presence  and  demise  his  freehold  estates  or  not  And,  upon  the  trial, 
»t  the  request  foe  jQry  fou^d  a  special  verdict,  setting  out  the  paper- 
is  sufficiently  *  writing  in  question,  and  finding  that  the  whole  of  the 
attested  within  same,  except  the  names  of  the  witnesses,  was  in  the 

£nSrsrf  handwritiDg  °f  the  "M  jk  wkite:  ** the  «** 

though  none     W.  White  signed  the  said  paper-writing  before  it  was 

of  the  wit-       signed  by  the  witnesses  John  Hounslow,  Mary  Briskm, 

testator's  sie-    and  Thomas  Badcock,  or  either  of  them :  that  he  died  on 

nature,  and       the  13th  May  1823;  that  about  five  months  before  his 

th    °kn  death,  he  requested  the  said  John  Howisl&w  and  Mary 

what  the         Bristow  to  sign  their  names  to  the  said  paper-writing, 

paper  was.       ^j  they  respectively,  in  pursuance  of  such  request,  did 

sign  the  same  in  the  presence  of  the  said  W.  White,  but 

that  they  did  not  see  the  signature  -of  the  said  W.  White 

to  the  said  paper-writing,  and  were  not  informed  by  the 

said  W.  White,  when  they  so  signed  the  said  paper* 

writing,   or  at  any  other  time,  what  was  the  nature 

thereof,  or  the  purpose  for  which  he  requested  them  to 

sign  the  same:   that,  about  three  months  before  the 

death  of  the  said  W.  White,  he  requested  the  said  Thomas 

Badcock 
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Badcock  to  sign  his  name  to  the  said  paper-writing,        1329. 
which  he  immediately  did  in  the  presence  of  the  raid 
W.  White :  that  at  the  tune  of  signing  the  said  paper* 
writing  by  the  said  Thomas  Badcock,  the  said  W.  White 
informed  him  that  die  said  paper-writing  was  his  will. 
The  special  verdict  then  went  on  to  state,  that  the  pa- 
per ^writing  consisted  of  two  sheets  of  paper  produced  to 
the  jurors ;  that  the  two  sheets  were  in  the  same  room  at 
die  times  of  the  fespeotiue  signatures  of  the  three  per- 
sons above  mentioned  %  and  that  TTMiam  JfWfewas  |f 
sound  and  disposing  mind  and  memory  at  the  time  lie 
signed  the  paper,  and  also  at  the  time  the  three  other 
persons  signed  their  names  as  aforesaid. 

It  appeared  from  the  inspection  of  the  instrument  eet 
out  in  the  special  verdict,  that  the  signature  of  the  three 
names  could  not  possibly  enure  to  charge  themselves, 
or  any  other  person,  and  could  not  have  been  done  for 
aoy  other  purpose  whatever  than  simply  to  make  them 
witnesses  to  the  will.  And  it  appeared  that,  immediately 
above  the  names  of  the  witnesses,  there  was  written  in 
the  hand  of  the  testator  these  words,  "  In  the  presence 
of  ns  as  witnesses  thereto." 

The  case,  after  having  been  argued  once,  was  sent 
down  again  for  a  more  precise  finding  of  the  facts ;  and 
the  foregoing  .special  verdict  having  been  found,  was 
argued  again  in  Trmify  term  last 

Wilde  Serjt.  The  execution  of  this  will  is  sufficiently 
in  compliance  with  the  requisitions  of  29  Car.  2.  c.  3. 
s.  5.,  which  prescribes  that  such  an  instrument  shall  be 
in  writing;  signed  by  the  party  devising,  or  by  some 
other  person  in  his  presence,  and  by  his  express  direc- 
tions; and  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  four  credible  witnesses.  On 
the  two  first  heads  the  special  verdict  leaves  no  doubt 
It  is  undeniable,  also,  that  this  will  was  subscribed  by 

three 
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Trustees  of 

the  Bbitish 

Museum. 


three  witnesses,  in  the  presence  of  the  devisor,  and  the 
only  question  is,  Whether  the  subscription  of  the  wit- 
nesses, under  such  circumstances,  be  also  attestation 
within  the  meaning  of  the  statute  ?  Now,  it  is  not  re- 
quired by  the  statute  that  the  witnesses  should  see  the 
devisor  sign,  or  that  he  should  sign  in  their  presence: 
Grayson  v.  Atkinson  (a),  Ellis  v.  Smith  (b) :  nor  that  all 
the  witnesses  should  subscribe  in  the  presence  of  each 
other:  Jones  v.  Lake{c):  nor  that  they  should  know 
the  instrument  they  have  subscribed  to  be  a  will. 
[Tindal  C.  J.  If  the  will  be  not  actually  signed  by  the 
devisor  in  the,  presence  of  the  witnesses,  must  it  not  be 
acknowledged  as  such  to  them  ?]  The  devisor's  desir- 
ing the  witnesses  to  subscribe  the  instrument  under  the 
usual  formulary  of  attestation,  is  a  sufficient  acknowledg- 
ment of  his  having  signed  it  himself,  and  intending  that 
the  instrument  should  be  effective..  There  is  ho  other 
object  for  which  he  can  be  conceived  to  have  required 
their  subscription.  Consistently,  therefore,  with  the  de- 
cisions before  referred  to,  the  word  attested,  as  employed 
in  the  statute  in  conjunction  with  subscribed,  can  only  mean 
that  the  witnesses  should  so  subscribe  as  to  be  able  at  a 
future  time  to  testify,  by  a  reference  to  their  subscrip- 
tion, the  identity  of  the  document  subscribed.  The 
object  of  the  statute  is,  to  prevent  a  false  document  from 
being  substituted  for  that  placed  in  their  hands  by  the 
devisor.  The  safety  of  the  devisor,  and  of  the  parties 
claiming  under  the  devise,  is  sufficiently  answered,  if  at 
any  time  the  witnesses  can  testify  that  the  document 
produced  with  their  subscription  is  the  same  as  that 
which  the  devisor  has  recognized  by  placing  it  in  their 
hands  for  the  purpose  of  obtaining  their  subscription. 
In  Peat  v.  Ougley  (<£},  at  the  top  of  the  will  was  wrtt- 


(*)  a  Fat.  454. 
(b)  xf2rj.jun.xr. 


(c)  a  Atk.  176.  n. 
x  Ves.  jun.  14. 
(</)  Com.  Rep.  196. 


See  abo 


ten, 
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ten — "signed,  sealed,  and  published  as  my  last  will  and 
testament,  in  the  presence  of,  the  same  being  written 
here  for  want  of  room  below ; " — this  was  likewise  written 


1829; 


White 
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by  the  testator's  own  hand ;  and  then  the  names  of  the    ^  BeitI8B 

three  witnesses  were  subscribed ;  two  of  those  witnesses      Museunw 

were  dead,  and  the  third  was  produced  at  the  trial,  who 

testified  that  he  was  servant  to  the  testator,  Oliver  Earl 

of  Bolingbroke^  four  years,  and  about  twenty-seven  or 

twenty-eight  years  ago,  he  and  the  other  two  witnesses 

were  called  up  in  the  night  and  sent  for  into  the  earl's 

chamber,  who  produced  a  paper  folded  up,  and  desired 

him  and  the  others  to  set  their  hands  as  witnesses  to  it, 

which  they  all  three  did  in  his  presence,  but  they  did 

not  see  any  of  the  writing,  nor  did  the  earl  tell  them  it 

was  his  will,  or  say  what  it  was,  but  he  believes  this  to 

be  the  paper,  because  his  name  is  there,  and  the  names 

of  the  other  witnesses,  and  he  never  witnessed  any  other 

deed  or  paper  for  the  earl.     And  though  the  earl  did 

not  set  his  name  or  seal  to  the  will  in  their  presence, 

yet  be  had  often  seen  the  earl  write,  and  believed  the 

whole  will  and  codicil  to  be  his  handwriting. 

Stonehouse  v.  Evelyn  (a),  Bond  v.  Secnvell  (6),   Wallis  v. 

Wallis  (c),   and    Trimmer  v.  Jackson  (d)9   were  also  re* 

ferred  to  as  authorities  in  support  of  the  will. 


Adams  Serjt.  contra.  The  question  is,  Whether  the 
word  attested  in  the  statute  is  satisfied  by  the  simple 
signature  of  the  witnesses;*  that  is,  signature  unac- 
companied with  information  or  knowledge  as  to  the 
nature  of  the  instrument  subscribed.  The  subscription 
required  by  the  statute  being  satisfied  by  the  witnesses 
writing  their  names,  it  must  be  presumed  that  the  legis- 
lature had  some  object  in  requiring  attestation  as  well 


(a)  3  P.  Wms.  %$%. 
\b)  3  Burr,  ins* 

Vol.  VI. 


(c)  4  Burn's  Eccl.  Laivfi%7. 

Y 
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as  subscription;  that  object  was,   that  the  witnesses 
should  know  the  paper  they  signed  to  be  one  which  has 
v.  the  authority  of  the  testator's  signature.     By  no  other 

Trustees  pf    meang  could  the  end  of  the  statute,  the  prevention  of 
Museum,     fraud  by  the  substitution  of  a  false  will,  be  prevented. 
For  without  such  information,  if  the  witnesses  should 
sign  two  papers  resembling  each  other,   they    might 
afterwards  be  unable  to. distinguish  them.     This  is  the 
principle  which  may  be  collected  from  all  the  cases.    In 
Grayson  v#  Atkinson  the  Lord   Chancellor,   in    giving 
judgment  said,  "  It  is  insisted  that  the  word  attested, 
superadded  to  subscribed,  imports  they  shall  be  witnesses 
of  the  very  act  and  factum  of  signing,  and  that  the 
testator's  acknowledging  that  act  to  have  been  done  by 
him,  and  that  it  is  his  handwriting,  is  not  sufficient  to 
enable  them  to  attest:  that  is,  it  must  be  an  attestation 
ef  the  thing  itself,  not  of  the  acknowledgment,     To  be 
sure,  it  must  be  an  attestation  of  the  thing  in  some 
sense;  but  the  question  upon  this  clause,  as  abstracted 
from  the  subsequent,  is,  if  they  attest  on  the  acknow- 
ledgment of  the  testator  that  it  is  his  handwriting.  Whe- 
ther that  is  not  an  attestation  of  the  act,  and  whether 
not  to  be  construed  as  agreeable  to  the  rules  of  law  and 
evidence,  as  all  other  attestation  and  signing  might  be 
proved?     At  the  time  of  making  that  act  of  parliament, 
and  ever  since,  if  a  bond  or  deed  is  executed  by  the  per- 
son who  signs  it,  —  afterwards  the  witnesses  are  called 
in, —  and  before  those  witnesses  he  acknowledges  that  to 
be  his  hand, — that  is  always  considered  as  an  evidence  of 
signing  by  the  person  executing,  and  is  an  attestation  of 
it  by  them.     It  is  true,  there  is  some  difference  between 
the  case  of  a  deed  and  a  will  in  this  respect,  because 
signing  is  not  necessary  to  a  deed,  but  sealing  is;  and  I 
do  not  know  it  was  ever  held,  that  acknowledging  his 
sealing  without  witnesses  has  been  sufficient     But,  not- 
withstanding, that  is  the  rule  of  evidence  relating  to 

signing- 
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signing.  If  it  was  in  the  case  of  a  note,  or  declaration  1829. 
of  trust,  or  any  other  instrument  not  requiring  the 
solemnities  of  a  deed,  but  bare  signing,  if  that  instru- 
ment is  attested  by  witnesses,  proving  that  they  were  jE™^6*  of 
called  in,  and  that  he  took  that  instrument*  and  said,  Museum. 
that  was  his  hand,  that  would  be  a  sufficient  attestation 
of  signing  by  him.  That  is  the  rule  of  evidence.  Con- 
sidering the  words  of  the  act  of  parliament,  it  seems 
upon  the  penning  of  that  clause,  that  if  the  testator, 
having  signed  the  xmll,  did,  before  those  witnesses,  de- 
clare and  acknowledge  he  had  done  so,  and  that  teas  his 
hand,  that  might  be  sufficient  within  that  clause:  for  as 
to  the  subscribing,  that  makes  no  difference  in  the  case; 
that  further  circumstance  is  required  by  the  statute,  to 
make  it  necessary  that  they  should  certify  their  attest- 
ation, ail  of  them  in  the  presence  of  the  testator;  there- 
fore is  subscription  mentioned.  Other  guards  are  put 
by  the  statute  on  the  execution  of  a  will  beside  the 
subscription ;  as,  that  it  is  to  be  in  writing.  The  tes- 
tator must  do  some  act  materially  declaring  it  to  be  his 
will,  though  no  particular  form  of  words  is  necessary. 
It  is  true,  there  are  cases  where  an  instrument  sealed, 
and  delivered,  and  subscribed  by  the  testator  has  been 
held  sufficient  to  make  it  a  will ;  but  there  must  be  some 
act  or  declaration  importing  this  to  be  a  solemn  act  by  him 
to  dispose  of  his  estate."  In  WaUis  v.  Wallis  (a)  the 
testator  said,  "  Take  notice;"  and  then  took  a  pen,  and, 
in  the  presence  of  all  the  witnesses,  signed  and'  sealed 
each  part  of  his  will,  and  laid  both  the  parts  open  and 
unfolded  before  them,  to  subscribe  their  names  as  wit- 
nesses thereto,  which  they  all  did  by  the  direction  of 
the  said  testator,  in  his  presence  and  in  the  presence  of 
each  other,  he  shewing  them  severally  where  to  write 
their  names.     Westbeech  v.  Kennedy  (b),  -and  the  cases 

(a)  4  Bunt:  EccL  Law,  1*7.  (b)  x  Fcj*  &  B.  36*. 

Y  2  cited 
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1829*       cited  in  it,  all  establish  the  same  principle.     In  all  of 

*  ~w  w  them  the  testator  either  signed  in  the  presence  of  the 

<v.  witnesses,  or  acknowledged  the  instrument  to  be  his  will. 

Traiteef  of    jf  ^j,  ^  not  require^  the  word  attested  may  be  erased 

MtiMum.      from  the  statute. 

Here  there  was  an  acknowledgment  to  one  of  the 
witnesses;  but  to  hold  that  sufficient,  would  be  to  repeal 
the  statute,  which  requires  that  three  shall  attest;  such 
acknowledgment,  or  what  is  tantamount  to  it,  being  an 
inseparable  incident  of  attestation.  Consistently  with  the 
statement  of  two  of  the  witnesses  in  this  case,  the  tes- 
tator might  have  signed  after  he  had  obtained  their 
subscription.  In  Chancery  the  depositions  of  all  the 
three  witnesses  are  required ;  and  though  in  Stonehouse 
v.  Evelyn  it  is  said  Mr.  Justice  Fortescue  Aland  laid  it 
down,  that  it  is  sufficient  if  one  of  the  three  subscribing 
witnesses  swears  the  testator  acknowledged  the  signing 
to  be  his  handwriting,  yet  that  must  be  taken  to  apply 
to  the  practice  of  the  circuit  where  he  said  he  had  ruled 
it,  and  where  in  the  ordinary  course  only  one  of  the 
three  witnesses  would  be  called  to  establish  a  prima 
facie  cose. 

Peat  v.  Ougley  is  an  obscure  case,  but  there  the  wit- 
ness never  signed  any  other  paper,  which  was  not  the 
case  with  the  present  will. 

11We.  In  Ellis  v.  Smithy  Lord  Chancellor  Hardwicke 
said,  "  To  the  maxim  of  Lord  Bacon  I  shall  oppose  one 
of  Lord  IVnw's,  that  an  established  opinion  is  not  to  be 
receded  from."  Now  it  has  been  an  established  opinion 
that  a  will  subscribed  by  three  witnesses  is  well  executed, 
although  the  testator  omits  to  say  that  it  has  been 
signed  by  him.  All  that  the  statute  means  by  sub- 
scription and,  attestation  is  that  the  three  witnesses 
should  be  able  to  speak  to  their  own  signature.  Pro- 
Tided 
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vided  a  witness  can  do  that,  it  would  not  invalidate  an 
instrument,  if  he  should  say  he  had  forgotten  the  circum- 
stance of  subscribing  his  name.  If  the  witness  can  identify 
his  handwriting,  the  security  is  as  complete  as  if  he 
could  identify  the  instrument.  Whatever  may  be  esta- 
blished by  acknowledgment  may  also  be  established  by 
facts  tantamount  to  acknowledgment ;  as  a  dumb  man 
may  acknowledge  by  signs :  and  the  calling  on  witnesses 
to  subscribe,  is  equivalent  to  an  acknowledgment  that 
the  instrument  to  which  they  are  required  to  set  their 
names  is  genuine.  As  to  the  supposition  that  the  tes- 
tator might  have  signed  after  he  called  on  the  witnesses 
to  do  so,  it  is  not  to  be  presumed  that  he  meditated  a 
fraud  against  his  own  will.  If  this  instrument  had  been 
a  deed  executed  under  a  power  expressed  in  the  same 
terms  as  the  statute,  it  wodld  have  been  deemed  a  suffi- 
cient execution  under  the  power.  Peat  v.  Cugley  is  in 
point. 

.   Cw\  adv.  vult* 


1829. 

White 

v. 

Trustees  of 

the  British 

Museum. 


.    The  judgment  of  the  Court  was  now  delivered  by 

Tindal  C.  J.  (After  stating  the  facts  as  ante),  Upon 
this  special  verdict,  the  question  is,  Whether  in  the  ex- 
ecution of  this  will,  the  several  requisites  contained  in 
the  statute  of  frauds  have  been  duly  observed  ?  By  the 
29  Car.  2.  c.  3.  s.  5.  it  is  enacted,  "  That  all  devises  and 
bequests  of  any  lands  or  tenements  shall  be  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence  and  by  his  express 
directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible 
witnesses,  or  else  they  shall  be  utterly  void  and  of  non- 
effect."  And  as  the  special  verdict  finds  that  the  whole 
of  the  paper  writing  is  in  the  handwriting  of  W.  White, 
and  that  he  signed  it  before  it  was  signed  by  the  wit- 
nesses, the  jurors  do  find  in  terms,  that  there  is  a  devise 

Y  3  in 
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in  writing*  arid  that  it  is  signed  by  the  party  who  makes 
the  devise* 

Again,  it  is  found,  expressly  that  the  names  of  the 
three  persons  were  signed  by  them  upon  the  paper 
writing  in  the  presence  of  the  said  W.  White  g  that  is,  in 
the  langiiage  of  the  statute,  the  writing  was  subscribed 
in  the  presence  of  the  devisor.  So  that  the  enquiry  is 
simplified  and  reduced  to  this  single  question,  Whether 
the  devise  was  attested  by  them  within  the  meaning  of 
the  statute  ? 

It  has  been  held  in  so  many  cases  that  it  must  now 
be  taken  to  be  settled  law,  that  it  is  unnecessary  for  the 
testator  actually  to  sign  the  will  in  the  presence  of  the 
three  witnesses  who  subscribe  the  same ;  but  that  any 
acknowledgment  before  the  witnesses  that  it  is  his 
signature,  or  any  declaration  before  them  that  it  is  his 
will,  is  equivalent  to  an  actual  signature  in  their  presence, 
and  makes  the  attestation  and  subscription  of  the  wit- 
nesses complete.  The  case  of  Ellis  v.  Smith,  which  was 
decided  by  Lord  Chancellor  Hardwicke,  assisted  by 
the  Master  of  the  Rolls  Sir  J.  Strange,  Lord  Chief 
Justice  Willis,  and  Lord  Chief  Baron  Parker,  all  persons 
of  high  and  eminent  authority,  is  express  to  the  latter 
point. 

The  objection,  therefore,  to  the  execution  of  the  pre- 
sent will,  doejs  not  rest  upon  the  fact  that  it  was  not 
signed  by  W.  White  in  their  presence;  but  that  with 
respect  to  two  of  the  witnesses,  Houndcrm  and  Bristax, 
there  was  no  acknowledgment  of  his  signature,  nor  any 
declaration  that  it  was  his  will ;  but  that  they  signed 
their  names  in  entire  ignorance  of  the  nature  of  the 
instrument,  or  of  the  object  for  which  their  names  were 
written.  And  it  is  argued,  that  if  such  subscription  of 
their  names  satisfies  the  intention  of  the  statute  the 
word  attested  will  have  no  force  whatever,  and  may 
be  considered  as  if  it  had  never  been  inserted. 

The 


in  the  Tenth  Year  of  GEO.  IV.  S19 

The  question,  however,  appears  to  us  to  be,  Whether,  1858. 
upon  this  special  verdict,  the  finding  of  the  jury  estabn  "•  ' 
lisbes,  although  not  an  acknowledgment  in  words,  yet  v. 

an  acknowledgment  in  fact,  by  the  devisor  to  the  sub*  J^*68  ^L 
scribing  witnesses,  that  this  instrument  was  his  will  ?  for  Museum* 
if  by  what  the  devisor  has  done,  he  must,  in  common 
understanding  and  reasonable  construction,  be  taken  to 
have  acknowledged  the  instrument  to  be  his  will,  we 
think  the  attestation  of  the  will  must  be  considered  as 
complete,  and  that  this  case  falls  within  the  principle 
and  authority  of  that  of  Ellis  v.  Smith. 

In  the  execution  of  wills,  as  well  as  that  of  deeds,  the 
maxim   will   hold  good    "non  quod  dictum  sed  quod 
factum  est,  inspicitur" 

Now,  in  the  first  place,  there  is  no  doubt  upon  the 
identity  of  the  instrument  The  paper  in  question,  is 
the  very  paper  writing  which  was  produced  by  the 
testator  to  the  three  witnesses.  The  great  object  of  the 
direction  of  the  statute,  that  witnesses  shall  subscribe  in 
the  presence  of  the  devisor,  was  to  prevent  the  possibility 
of  the  witnesses  returning  to  his  hands  any  other  in- 
strument than  the  very  instrument  which  he  delivered 
to  them  to  attest  This  object  has  been  attained  in  the 
present  case,  and  the  identity  of  the  instrument  is 
beyond  dispute. 

In  the  next  place,  it  appears  from  the  special  verdict, 
that  the  devisor  was  conscious  himself  that  this  instru- 
ment was  his  will.  For  the  verdict  finds  that  he  was  of 
sound  and  disposing  mind,  both  at  the  time  he  signed  it 
himself,  and  also  at  the  time  when  the  witnesses  sub- 
scribed their  names. 

But  further  it  appears  from  the  inspection  of  the 
instrument  set  out  in  the  special  verdict,  that  the 
signature  of  the  three  names  could  not  possibly  enure 
to  charge  themselves,  or  any  other  person,  and  could 
not  have  been  done  for  any  other  purpose  whatever 

Y  4  than 
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1829*       than  simply  to  make  them  witnesses  to  the  will.     And, 

Whit*       !**%»  it  appears  from  the  same  inspection,  that  imme- 

v,  diately  above  the  names  of  the  witnesses,  there  was 

thc'BaiTWH    written  in  tlle  handwriting  of  the  testator  these  words, 

Museum.      "  In  the  presence  of  us  as  witnesses  thereto,"  which 

do  amount  to  a  clear  and  unequivocal  indication  of  the 

testator's   intention  that  they  should  be  witnesses    to 

his  will. 

When,  therefore,  we  fiud  the  testator  knew  this  in- 
strument to  be  his  will ;  that  he  produced  it  to  the  three 
persons   and  asked  them  to  sign   the  same;   that  he 
intended  them  to  sign  it  as  witnesses ;  that  they  sub- 
scribed their  names  in  his  presence,  and  returned  the 
same  identical  instrument  to  him ;  we  think  the  testator 
did  acknowledge  in  fact,  though  not  in  words,  to  the 
three  witnesses,  that  the  will  was  his.     For  whatever 
might  have  been  the  doubt  upon  the  true  construction  of 
the  statute,  if  the  case  were  res  Integra,  yet  as  the  law  is 
now  fully  settled,  that  the  testator  need  not  sign  his 
name  in  the  presence  of  the  witnesses,  but  that  a  bare 
acknowledgment  of   his  handwriting    is    a   sufficient 
signature  to   make   their   attestation   and  subscription 
good  within  the  statute,  though  such  acknowledgment 
conveys  no  intimation  whatever,  or  means  of  knowledge, 
either  of  the  nature  of  the  instrument,  or  the  object  of 
the  signing;    we  think  the  facts  of  the  present  case 
place  the  testator  and  the  witnesses  in  the  same  situ- 
ation as  they  stood  where  such  oral  acknowledgment  of 
signature  has  been  made,  and  we  do  therefore,  upon  the 
principle  of  those  decisions,  hold  the  execution  of  the 
will  in  question  to  be  good  within  the  statute. 

Judgment  for  Defendants. 
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1829. 

Tuck  and  Others,  Executors  of  Gibbons,  v.        Nov.  *6. 
Fyson. 

^  OVEN  ANT.     The  declaration  set  out  a  lease  of  a  Where  a  les- 

dwelling-house  bearing  date  May  17. 182S,  between  8Ce  Monies 

Francis  Gibbons  of  the  first  part,  George  Grain  of  the  8uret^Lned 

second,  and  Defendant  of  the  third,  by  which  Gibbons,  in  the  lease 

who  had  a  term  of  thirty  years  in  the  premises,  demised  JTVr  him '8 

the  house  to  Grain  for  nine  years  from  Lady-day  1823,  lessor  for 

at  a  rent  of  80/.  a  year,  payable  half-yearly :  breaches  of 

And  the  said  George  Grain  and  the  Defendant  for  currjnjr  fce- " 

themselves,  jointly  and  severally,  and  for  their  and  each  tween  the  date 

of  their  joint  and  several  heirs,  executors,  and  admi-     .  .  com" 

j.  j  •       i         -j   •    j  mission,  and 

mstrators  did  by  the  said  indenture  covenant,  promise,  the  delivery 

and  agree  to  and  with  the  said  Francis  Gibbons,  his  UP  of  tne  ,ea»e 
heirs  and  assigns,  that  they  the  said  George  and  uJ,dcr  6  ^^ 
the  Defendant,  their  executors  or  administrators,  or  c  16.  /.  75. 
some  or  one  of  them,  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  Francis,  his 
heirs  and  assigns,  the  said  yearly  rent  or  sum  of  80/. 
thereinbefore  reserved  and  made  payable  on  the  days 
and  times  thereinbefore  limited  and  appointed  for  pay- 
ment thereof,  according  to  the  true  intent  and  meaning 
of  the  said  indenture :  and  also  should  and  would  from 
time  to  time  and  at  all  times  during  the  said  term,  at 
their  or  one  of  their  proper  costs  and  charges,  well  and 
sufficiently  repair,  uphold,  support,  maintain,  glaze,  and 
keep  all  and  singular  the  said  messuage  or  dwelling- 
house  and  premises  thereby  demised,  and  every  part 
thereof,  in,  by,  and  with  all  and  all  manner  of  needful 
and  necessary  reparations  and  amendments  whatsoever, 
when  and  where,  and  as  often  as  occasion  should  be 
or  require,  and  at  the  end  or  other  sooner  determin- 
ation 
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1829.  ation  of  the  said  demise  should  and  would  peaceably, 
and  quietly  leave,  surrender,  and  yield  up  unto  the  said 
Francis,  his  heirs  and  assigns,  the  said  messuage  or 
dwelling-house  and  premises  in  good  and  substantial 
plight  and  condition.  And  the  said  Defendant  did  by 
the  said  indenture  for  himself,  his  heirs,  executors,  and 
administrators,  further  covenant,  promise,  and  agree 
with  and  to  the  said  Francis,  his  heirs  and  assigns, 
that  he  the  said  Defendant,  his  executors  and  admi- 
nistrators, should  and  would  from  time  to  time  and  at 
all  times  thereafter  save,  defend,  keep  harmless,  and 
indemnify  the  said  Francis,  his  heirs  and  assigns,  of  and 
from  all  loss,  costs,  charges,  damages,  and  expenses 
which  he  the  said  Francis,  his  heirs  and  assigns,  should 
or  might  sustain,  expend,  or  be  put  unto  for  or  by 
reason  of  the  said  George,  his  executors  or  adminis- 
trators, not  paying  the  rent,  or  not  performing,  fulfilling, 
and  keeping  all  and  singular  the  covenants,  articles,  and 
agreements  therein  reserved  and  contained  on  his  or 
their  parts  and  behalves  to  be  observed,  performed, 
fulfilled,  and  kept 

Averment  of  Gibbon's  death  November  18.  1826,  and 
of  Plaintiffs'  appointment  to  be  executors. 

Breach,  that  the  said  George  and  the  Defendant  had 
not,  nor  had  either  of  them,  paid  the  rent  aforesaid  for 
the  two  last  half  years  of  the  said  term  elapsed  on  the 
29th  day  of  September,  in  the  year  1827,  or  any  part 
thereof;  but  the  same  was  wholly  in  arrear  and  unpaid, 
contrary  to  the  said  covenant  of  the  said  defendant  in 
that  behalf:  and  that  after  the  making  of  the  said  inden- 
ture, to  wit,  on  the  18th  day  of  July,  in  the  year  1827, 
and  from  thenceforth  until  and  at  the  commencement  of 
that  suit,  to  wit,  at,  &c.  the  said  Defendant  and  the  said 
George  suffered  and  permitted  the  said  messuage,  or 
dwelling-house,  and  premises  to  be  and  continue,  and  the 
same  were  for  and  during  all  that  time  in  every  part 

thereof, 


Tuck 

v. 
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thereof,  ruinous,  prostrate,  broken  to  pieces,  fallen  down,  1829* 
and  in  great  decay  for  want  of  needful  and  necessary  re- 
pairing, upholding,  supporting,  maintaining,  and  keep- 
ing the  same,  contrary  to  the  said  covenant  of  the  said  Fyson. 
Defendant  in  that  behalf;  and  that  by  reason  of  the  said 
George  not  paying  the  said  rent  for  the  two  last  half-years 
of  tbe  said  term,  and  suffering  the  said  messuage,  or 
dwelling-house,  and  premises,  to  be  out  of  repair  as 
aforesaid,  the  Plaintiffs  had  sustained  and  been  put  to 
loss  and  damage  to  a  large  amount,  to  wit,  to  the 
amount  of  500/.,  to  wit,  at,  &c. ;  and  the  said  Defendant 
had  not  saved,  defended,  and  kept  harmless,  and  in- 
demnified the  said  Plaintiffs  from  such  loss  and  damage; 
but  had  hitherto  wholly  neglected  and  refused  so  to  do, 
contrary  to  his  said  covenant  in  that  behalf. 

To  that  declaration  the  Defendant  pleaded,  that 
the  said  George  Grain,  in  the  said  indenture  in  the  said 
declaration  mentioned,  before  and  at  and  after  the 
making  of  the  said  indenture  in  the  said  declaration 
mentioned,  and  on  the  26th  day  of  May,  in  the  year  of 
our  Lord  1827,  and  from  thence  continually  until  the 
,4uing  out  the  commission  of  bankrupt  thereinafter  men- 
tioned, was  a  hatter,  and  during  all  that  time  did  use 
and  exercise  the  trade  of  a  hatter  by  way  of  bargaining, 
exchanging,  bartering,  and  chevisance,  and  sought  his 
trade  of  living  by  buying  and  selling,  to  wit,  at,  &c. ; 
and  the  Said  George  Grain  so  using  and  exercising 
the  trade  of  a  hatter,  and  seeking  his  trade  of  living 
as  aforesaid,  afterwards,  to  wit,  on  the  Slst  day  of 
May,  in  the  year  of  our  Lord  1827  aforesaid,  at, 
&c  became  and  was  indebted  to  one  Edward  Wom- 
ersley,  a  subject  of  this  realm,  in  the  sum  of  80/.  11 $.  6rf. 
of  lawful  money  of  Great  Britain,  for  a  true  and  just 
debt  due  and  owing  from  the  said  George  Grain 
to  the  said  Edward  Womersky ;  and  the  said  George 
Grain  was  then  and  there  also  indebted  to  one  James 

Knotty 
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1829.  Knotty  a  subject  of  this  realm,  in  a  certain  other 
large  sum  of  money,  to  wit,  the  sum  of  70/.  85.  5d.  of 
like  lawful  money,  for  a  true  and  just  debt  due  and 
owing  from  the  said  George  Grain  to  the  said  James 
Knott  >-  and  the  said  George  Grain  was  then  and  there 
also  indebted  to  divers  other  persons  in  divers  other 
large  sums  of  money :  and  the  said  George  Grain  being 
go  indebted  as  aforesaid,  and  being  a  subject  of  this 
realm,  and  so  using  and  exercising  the  trade  and  busi- 
ness of  a  hatter,  and  seeking  his  trade  of  living  as 
aforesaid,  afterwards,  and  after  making  the  said  inden- 
ture in  the  said  declaration  mentioned,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at,  &c.  the  said  debts 
to  the  said  Edward  Womersley  and  the  said  James  Knott, 
and  also  the  said  other  debts  being  then  and  there  due 
and  unpaid  and  unsatisfied,  became  and  was  bankrupt 
within  the  true  intent  and  meaning  of  the  statute  then 
and  still  in  force  concerning  bankrupts  made  and  pro- 
vided ;  and  that  thereupon,  afterwards,  to  wit,  on  the 
25th  day  of  June,  in  the  year  of  our  Lord  1827  afore- 
said, at,  &c.  a  certain  commission  of  bankruptcy  under 
the  Great  Seal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  bearing  date  at  Westminster  a  certain  day 
and  year,  to  wit,  the  same  day  and  year  last  aforesaid, 
grounded  upon  the  said  statute,  upon  the  petition  of  the 
said  Edward  Womersley  and  James  Knott,  was  duly 
awarded  and  issued  against  the  said  George  Grain, 
directed  to  certain  commissioners  therein  named ;  (the 
commission  was  here  set  out),  by  virtue  of  which  said 
commission,  and  by  force  of  the  said  statute  con- 
cerning bankrupts,  the  major  part  of  the  said  commis- 
sioners named  in  the  said  commission  having  severally 
and  respectively  duly  taken  the  oath  prescribed  and 
appointed  to  be  taken  by  commissioners  of  bankrupts 
according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  and  having  then  and  there  entered  and 

kept 
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kept  a  memorandum  thereof  among  the  proceedings  in  1829. 
the  said  commission,  afterwards,  to  wit,  on  the  2d  day  <  f 
July,  in  the  year  of  our  Lord  1827  aforesaid,  at,  &c,  did 
in  due  form  of  law,  find  that  the  said  George  Grain  had 
become  bankrupt  within  the  true  intent  and  meaning  of 
the  statute  made  and  then  in  force  concerning  bank- 
rupts before  the  date  and  issuing  forth  of  the  said  com- 
mission, and  did  then  and  there  declare  and  adjudge  him 
bankrupt  accordingly :  that  at  the  time  the  said  George 
Grain  became  and  was  bankrupt  as  aforesaid,  he  the  said 
George  Grain  was  entitled  to  the  said  lease  in  the  said 
declaration  mentioned,  to  wit,  at,  &c,  and  that  the  said 
rent  in  the  said  declaration  mentioned,  and  every  part 
thereof  (if  any  such  be  in  arrear)  became  due  and  was 
in  arrear  and  accrued,  and  also  that  the  committing  the 
said  supposed  breaches  of  covenant  in  the  said  declara- 
tion assigned  (if  any  such  there  be,)  was  committed  and 
made  after  the  date  of  the  said  commission,  to  wit,  on 
the  1st  day  of  July,  in  the  year  of  our  Lord  1827,  to 
wit,  at,  &c. :  that  after  the  said  George  Grain  became 
and  was  bankrupt  as  aforesaid,  to  wit,  on  the  21st  day 
of  July,  in  the  year  of  our  Lord  1827,  at,  &c.  in  the 
parish  and  ward  aforesaid,  Elliot  Taylor  and  Edward 
Womersley,  being  then  and  there  the  assignees  duly 
appointed  of  the  estate  and  effects  of  the  said  George 
Grain  as  such  bankrupt  as  aforesaid,  declined  the  said 
lease ;  of  which  the  said  George  Grain,  so  being  such 
bankrupt  as  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  had  notice,  and  there- 
upon the  said  George  Grain  being  such  bankrupt  as 
aforesaid,  afterwards,  and  after  the  death  of  the  said 
Francis  Gibbons,  to  wit,  on  the  said  day  and  year  last 
aforesaid,  at,  &c.  and  within  fourteen  days  next  after  he, 
the  said  George  Grain,  being  such  bankrupt,  had  notice 
that  the  said  assignees  had  declined  the  said  lease  as 
aforesaid,  delivered  up  such  lease  to  the  said  Plaintiffs 

as 
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1829.       as  executors  as  aforesaid,  to  wit,  at,  &c     And  this  the 
said  Defendant  was  ready  to  verify. 

There  was  a  second  plea  setting  forth  the  same  de- 
fence more  concisely.     The  Plaintiffs  replied, 

That,  by  reason  of  any  thing  in  those  pleas  alleged, 
they  ought  not  to  be  barred  from  having  and  maintain- 
ing their  aforesaid  action  thereof  against  the  said  De- 
fendant, because  the  delivering  up  of  the  said  lease 
in  the  said  first  plea  mentioned,   was  after  the  said 
21st  day  of  July  in  the  year  1827  aforesaid,  and  after 
the  said  several  breaches  of  covenant  and  every  of  them 
had  accrued.     And  this   they  were  ready   to  verify. 
Wherefore,  &c. 

Demurrer  and  joinder. 

Wilde  Serjt*  in  support  of  the  demurrer.  The  De- 
fendant is  not  liable  in  respect  of  the  breaches  of  co- 
venant assigned,  at  all  events,  not  upon  this  contract. 
By  6  G.  4.  c.  16.  5. 75.  it  is  enacted,  "  That  any  bank- 
rupt entitled  to  any  lease,  or  agreement  for  a  lease, 
if  the  assignees  accept  the  same,  shall  not  be  liable 
to  pay  any  rent  accruing  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect  of  any  subsequent 
non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  therein  contained :  and  if  the 
assignees  decline  the  same,  shall  not  be  liable  as  afore- 
said, in  case  he  deliver  up  such  lease  or  agreement 
to  the  lessor,  or  such  person  agreeing  to  grant  a  lease, 
within  fourteen  days  after  he  shall  have  had  notice  that 
the  assignees  shall  have  declined  as  aforesaid;  and  if 
the  assignees  shall  not  (upon  being  thereto  required), 
elect  whether  they  will  accept  or  decline  such  lease  or 
agreement  for  a  lease,  the  lessor  or  person  so  agreeing 
as  aforesaid,  or  any  person  entitled  under  such  lessor 
or  person  so  agreeing  shall  be  entitled  to  apply  by  peti- 
tion to  the  Lord  Chancellor,  who  may  order  them  so  to 

elect, 
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elect,  and  deliver  up  such  lease  or  agreement  in  case        1829. 
they  shall  decline  the  same,  and  the  possession  of  the 
premises,  or  may  make  such  other  order  therein  as  he 
shall  think  fit." 

It  is  plain  that  the  object  of  the  legislature  was,  to 
discharge  the  bankrupt  at  all  events.  Therefore,  in 
Doe  v.  Smith  (a),  where  a  lessee  covenanted  not  to 
assign,  and  became  bankrupt,  and  his  assignees  took  to 
the  lease,  his  covenant  was  holden  to  be  absolutely  dis- 
charged by  49  G.  3.  c.  121.  5.19.,  and  that,  therefore, 
if  he  came  in  again  as  assignee  of  his  assignees,  he 
should  not  be  charged  with  that  covenant,  and  it  was  no 
breach  if  he  assigned. 

Now  the  bankrupt  would  not  be  absolutely  dis- 
charged if  circuitously  responsible  through  a  demand 
made  on  his  surety.  But  the  delivery  up  of  the  lease 
operates  as  a  surrender  and  extinguishment  of  the  term 
by  relation,  from  the  date  of  the  commission.  It  never 
could  have  been  intended  that  the  lessee  should  be 
discharged,  and  the  lessor  remain  bound  by  the  grant; 
no  one  who  claimed  under  it  could  have  any  longer 
a  right  to  enter;  and  without  a  power  of  entry  how 
could  he  be  in  a  condition  to  perform  covenants? 
How  could  he  in  case  of  dispute  shew  any  title  tp  the 
term  ?  It  is  possible  the  legislature  might  not  have  Aw* 
templated  the  case  of  a  lease  with  a  surety  bound  by  the 
same  instrument;  but  the  instrument  must  receive  the 
same  construction,  and  be  subject  to  the  same  in- 
cidents, whoever  be  the  party  sued.  If  then  the  prin- 
cipal lessee  be  by  his  bankruptcy  discharged  from 
rent  accruing  after  the  date  of  his  commission,  and  if 
the  term  be  extinguished  by  the  deliyery  up  of  the 
lease,  it  must  be  extinguished  by  relation  from  the  date 
of  the  commission,  since  from  that  period  the  lessee  is 
declared  to  be  discharged  from  all  his  covenants.     It  is 

(«)  5  TatmU  8efc. 

not 
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*329»  ^  not  contended  that  a  surety  for  a  tenant  might  not,  by 
some  separate  instrument,  —  by  a  contract  in  a  different 
form,  —  be  rendered  liable  in  case  of  the  bankruptcy  of 
the  tenant;  but  the  Defendant  being  a  party  to  the 
present  lease,  and  chargeable  only  in  respect  of  that  in- 
strument, his  liability  cannot  be  more  than  co-extensive 
with  it,  and  the  instrument  being  extinguished  by  the 
commission,  his  liability  ceases  from  the  moment  of  its 
extinguishment. 

Stephen  Serjt  contrcU  This  case  has  been  virtually 
decided  by  Inglis  v.  M'Dougal.  (a)  It  was  there  holden, 
that  if  a  surety  enter  into  a  bond  with  a  principal  con- 
ditioned for  the  performance  of  covenants  contained  in 
an  agreement  for  a  lease,  such  surety  is  still  liable, 
although  the  principal  become  bankrupt,  and  be  dis- 
charged under  the  49  G.  S.  c.  121.  s.  19. 

The  language  of  that  section  is  in  spirit  and  almost 
in  words  the  same  as  that  of  the  seventy-fifth  section  of 
6  G.4.  c.  16.  The  discharge  of  the  lessee  dctes  not  neces- 
sarily imply  the  discharge  of  his  surety,  but  rather  the 
reverse ;  for  the  very  object  of  taking  the  surety  is  to  se- 
cure the  landlord  against  the  failure  of  the  lessee;  and  the 
argument  that  the  lessee  would  not  be  absolutely  dis- 
charged unless  the  surety  were  equally  discharged  also, 
was  as  applicable  in  Inglis  v.  MiDougal  as  in  the  present 
case  With  regard  to  the  supposed  extinguishment  of  the 
term  by  the  delivering  up  the  lease,  that  delivery  was  re* 
quired  only  for  the  protection  of  the  lessor  and  lessee, 
and  the  statute  did  not  look  to  the  rights  of  others;  but, 
whether  the  term  be  extinguished  or  not,  the  lessor  is  en- 
titled to  an  indemnity  at  the  hands  of  the  surety  if  no  rent 
be  obtained;  and  to  no  more  than  an  indemnity;  so  that  if 
he  were  paid  by  the  produce  of  the  land,  the  surety 
would  not  be  called  on.  It  is  only  on  the  supposition  that 

(a)  i  B.  M.  196. 

the 
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the  legislature  intended  to  discharge  the  surety,  thai  the        1829. 
argument  of  an  extinguishment  of  the  term  by  relation 
to  the  date  of  the  commission,  can  be  supported  at  all ; 
and  Inglis  v.  M'Dougal  has  decided  that  the  legislature 
had  no  such  intention.     Admitting  even  that  the  term 
is   extinguished  by  delivery  of  the  lease,  there  is  no 
ground  for  contending  that  it  is  extinguished  retro- 
spectively.  It  is  alleged  on  this  record,  and  admitted  by 
the  demurrer,  that  damage  had  accrued,  in  respect  of 
covenants  broken,   on  the  18th  July  1827 :  it  is  not 
alleged  that  the  assignees  had  declined  to  accept  the 
term  previously  to  July  21.  1827;  and  till  they  make 
their  election,   the    effect  of  the   assignment  is  sus- 
pended, and  the  term  vests  in  the  bankrupt :  Copeland 
v.  Stevens :  (a)  so  that,  at  all  events,  the  defendant  is 
liable  till  the  delivery  of  the  lease  within  fourteen  days 
subsequently  to  July  21. 

As  far  as  respects  the  annually-accruing  payments, 
a  surety  in  an  annuity-deed  is  much  in  the  same  situ- 
ation as  a  surety  in  a  lease ;  and  in  Welsh  v.  Welsh  (i) 
it  was  expressly  holden,  that  in  the  case  of  an  annuity 
the  surety  was  not  discharged  by  the  bankruptcy  and 
certificate  of  his  principal. 

Wilde.  Whether  the  legislature  intended  to  dis- 
charge the  surety  or  not,  he  is  at  all  events  discharged 
by  the  form  of  the  contract  into  which  he  has  entered 
in  this  case;  for 'the  contract  being  at  an  end  by  the 
delivering  up  of  the  lease,  so  also  is  his  responsibility. 
And  this  distinguishes  the  case  from  Inglis  v.  M'Dougall, 
where  the  responsibility  of. the  surety  arose  under  a 
separate  instrument,  a  bond,  which  was  not  affected  by 
the  bankruptcy  of  the  principal.  In  that  case,  too,  it 
could  not  be  affirmed  that  the  lease  was  determined,  for 
there  was  no  lease  in  existence.    Here  the  lease  was 

(*)  iB.&jt.S93.  (*)  4K&&333- 
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determined,  and  deftennined  by  relation  from  the  date 
of  the  commission :  for  from  that  date  might  the  la— or 
have  recovered  the  mesne  pro/its,  had  he  been  driven  to 
resort  to  an  ejectment. 

Gw.  ode*  &itt. 

Tindal  C.  J.  Hie  question  in  this  case  is,  Whether 
a  surety  for  a  lessee  is  liable  in  respect  of  breaches  of 
covenant  which  accrued  after  the  date  of  a  cotntmssfon 
of  bankruptcy  against  the  lessee,  but  before  the  delivery 
up  of  the  lease  by  the  bankrupt  to  the  lessor  under  the 
provision  of  the  bankrupt  act  6  G.4.  t\  16.  s.  75.? 

That  section  contemplates  and  provides  for  three 
cases:  first,  where  the  assignees  accept  the  lease;  in 
-which  case,  it  declares  that  the  bankrupt  shall  not  be 
liable  to  pay  any  rent  accruing  after  the  date  of  the 
commission,  or  to  be  sued  in  respect  of  any  non-observ- 
ance or  non-performance  of  the  covenants :  secondly, 
where  the  assignees  decline  the  same ;  in  which  case  it 
declares  that  the  bankrupt  shall  not  be  liable  as  afore- 
said, in  case  he  deliver  up  such  lease  to  the  lessor  within 
fourteen  days^after  he  shall  have  had  notice  that  the  assig- 
nees shall  have  declined  to  accept  the  lease :  and,  lastly, 
where  the  assignees  do  not,  upon  request,  elect  whether 
they  will  accept  or  decline;  in  which  case  the  Lord 
Chancellor  has  power,  upon  petition,  to  order  the 
assignees  to  elect,  and  to  deliver  up  the  lease  and 
possession  of  the  premises  if  they  deciine  the  same. 

The  present  case  falls  within  the  second  of  the  pro- 
visions contained  in  the  section  above  referred  to ;  and 
it  may  be  admitted,  that  under  the  circumstances  stated 
in  the  pleadings,  and  confessed  by  the  demurrer,  the 
bankrupt  himself  would  not  be  liable  to  be  sued  now  for 
the  non-payment  of  the  rent,  or  non-observance  of  the 
covenant  to  repair  stated  in  the  declaration,  inasmuch  as 
those  breaches  accrued  subsequently  to  the  date  of  the 
commission.    But  the  question  still  arises,  whether  the 

words 


We  think,  however,  the  doctrine  of  a  surrender  by 
relation  cannot  be  supported  by  any  legal  analogy,  or 
by  the  proper  construction  of  the  statute. 

It  is  well  settled  by  the  case  of  Copeland  v.  Stevens, 
that  where  the  assignees  do  nothing  to  shew  their 
acceptance  of  a  lease  for  years,  the  effect  of  the  assign- 
ment  is  suspended,  and  the  term  vests  in  the  bankrupt 
until  they  make  their  election.  The  term,  therefore, 
having  once  vested  in  the  bankrupt,  must  remain  vested 
in  him,  until  either  the  assignees  elect  to  take  it,  ,or  until 
he  himself  delivers  it  up  under  the  provision  of  this 
section ;  for  if  it  could  be  deemed  to  have  been  devested 
or  extinguished  from  the  date  .of  the  commission,  it 
would  follow  that  the  bankrupt,  if  he  had  been  in  pos- 
session during  the  interval,  would  have  been  so  without 
tny  title  frotp  the  time  of  the  commission. 

And  as  to  the  statute,,  it  contains  no  words  of  avoid- 
g$ce  of  the  tease  from  any  antecedent  time :  it  only 
declares' that  in  case  the  lessee  delivers  up  the  lease,  he' 
shall  not  be  lipbte  for  the  breach  of  covenants  incurred 
after  the  date  of  the  commission ;  and  these  words  appear 
to  us  to  import  no  more  than  a  personal  discharge  to 
the  Acgfjge  from  his  liability  under  the  covenants,  by  the 

Z  2  per- 
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ward*  of  the  statute  give  any  oaore  than  a  personal  dig-       18S9. 
?h*rge  \o  the  bankrupt,  and  whether  the  surety  is  not  still 
liable,  inasmuch  as  the  breaches  were  incurred  prior  to 
the  actual  delivery  up  of  the  lease  to  the  lessor. 

It  is  contended  on  the  part  of  the  Defendant,  that 
when  the  lessee  has  delivered  up  the  lease  within  the 
time  prescribed  by  the  statute,  it  .operates  as  a  surrender 
of  the  lease  from  the  date  of  the  commission  ;  so  that 
the  term  and  interest  of  the  lease  must  be  considered  to 
have  ce*sed  from  that  time,  and  consequently  that  the 
surety  cannot  be  held  liable  for  any  breaches  after  the 
commission,  the  same  being  breaches  after  the  term  has 
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1829. 


performance  of  a  condition  subsequent.  Inasmuch; 
however,  as  the  liability  of  the  surety  was  running 
at  the  same  time,  and  there  is  nothing  in  the  act  to 
extend  the  defeasance  to  his  case,  we  think  it  still  con* 
tinues  until  the  actual  delivery  of  the  lease  under  the 
statute  to  the  lessor. 

In  the  case  of  Inglis  v.  M'Dougall  the  surety  was  held 
not  to  be  discharged  where  the  assignee  had  accepted 
the  lease  as  part  of  the  bankrupt's  estate,  though  the 
stat  49  G.  S.  uses  words  exactly  similar  to  those  in 
question,  viz.  "  that  the  bankrupt  shall  not  be  Kable  to 
pay  any  rent  accruing  after  such  acceptance."  And  we 
see  no  reason  to  doubt  the  propriety  of  that  con- 
struction, or  to  place  any  other  upon  the  words  of  this 
act  Upon  the  whole,  therefore,  we  thiuk  judgment 
should  be  for  the  Plaintiff. 

Judgment  for  the  Plaintiff. 


Nov.  %$. 


Fielder  v.  Ray. 


After  the 
Plaintiff  has 
proved*  by 
witnesses*  a 
case  of  im- 
plied or  oral 
contract,  he 
cannot  be  non- 
suited by  the 
Defendant's 
producing  an 
unstamped 
written  instru- 
ment, purport- 
ing to  contain 
the  terms  of 
the  contract. 


THE  Defendant  had  engaged  with  one  Aldrich,  that 
Aldrich  should  print  certain  quantities  of  calico. 

Shortly  after  the  commencement  of  the  process 
Aldrich  assigned  his  business  and  factory  to  the  Plain- 
tiff, who  proceeded  with  and  completed  the  work,  the 
value  of  which  he  sought  to  recover  in  this  action.  At 
the  trial  before  Tindal  C.  J.  the  delivery  of  the  goods 
was  proved,  and  that  a  great  part  of  the  work  was  done 
after  the  Plaintiff  had  succeeded  to  the  premises. 

The  Defendant  insisted  that  his  contract  was  with 
Aldrich;  that  he  had  never  retained  the  Plaintiff;  to 
whom,  in  any  event,  he  could  not  be  liable  for  more 
than  the  portion  of  work  done  by  him  subsequently  to 

the 
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the  assignment  hy  Aldrich;  and  further,  that  he  had  1829. 
refused  to  allow  the  work  to  be  proceeded  with  by  the 
Plaintiff  till  he  had  signed  a  written  agreement  containing 
\  terms  different  from  those  which  the  Plaintiff  now  sought 
to  enforce.  This  agreement  was  produced,  but  not  being 
stamped,  it  was  objected,  on  the  part  of  the  Plaintiff, 
that  it  could  not  be  read,  and  the  learned  Chief  Justice 
being  of  that  opinion,  a  verdict  was  found  for  the 
Plaintiff. 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit,  on  two  grounds :  first,  that 
without  the  writing  there  was  no  evidence  to  go  to  the 
jury  of.  any  contract  between  the  Plaintiff  and  De- 
fendant; secondly,  that  as  it  appeared  the  agreement 
between  the  parties  had  been  reduced  to  writing,  the 
Plaintiff  ought  to  be  nonsuited  for  not  producing  it, 

Taddy  Serjt.,  who  shewed  cause,  argued,  that  after 
the  Plaintiff  had  established  his  case  without  any  sug- 
gestion of  a  written  agreement  having  been  made,  if  the 
Defendant  relied  on  a  written  agreement  he  must  first 
put  in  and  prove  it ;  and  tha(  having  failed  to  do  so,  lie 
could  not  say  that  the  Plaintiff  had  failed  in  establishing 
his  case,  since  if  the  writing  had  actually  been  pro- 
duced, it  might  turn  out  not  to  affect  the  contract  on 
which  the  action  was  brought.  He  relied  on  the  lan- 
guage of  LiUledale  J.  in  Reed  v.  Deere  (a),  "  If,  indeed, 
a  plaintiff  get  through  his  case  without  giving  the  de- 
fendant any  opportunity  of  mentioning  the  written  agree- 
ment, the  latter  must  produce  it,  and  he  cannot  avail 
himself  of  it  unless  it  be  duly  stamped ; "  and  on  Rex  v. 
Inhabitants  qf  Rawden  (b)9  where,  upon  the  trial  of  an 
appeal,  the  appellants  having  proved  that  the  pauper 
occupied  a  tenement  of  10/.  per  annum,  and  paid  rent 
and  taxes  for  the  same,  ihe  respondents,  in  order  to 
(a)  7B-&C.%66.  (i)  8  A  &  C.  708. 
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1829.       shew  that  the  pauper  was  not  the  sole  tenant,  attempted 

*-'"-  ' -'     to  prove  by  parol  that  the  premises  were  let  to  the 

v.  pauper  and  two  other  persons;    but  the  witness,  hi 

R***        cross-examination,  having  stated  that  the  letting  was 

by  a  written  instrument,  the  Court  held  that  it  couM 

be  proved  only  by  the  production  of  that  instrument 

Wilde.  The  evidence  on  which  the  Plaintiff  launched 
his  case  not  having  been  the  best  that  could  hate  been 
produced,  ought  not  to  avail  him.  If  he  had  proved 
his  case  by  a  witness  who  afterwards  had  been  shewn  to 
be  interested,  the  whole  of  his  testimony  would  have 
been  struck  out.  In  Reed  v.  Deere  the  objection  was 
not  urged  in  the  preseht  form.  There  a  party  declared 
upon  two  written  agreements,  by  the  second  of  which 
variations  were  made  in  the  first;  and  there  were  also 
counts  upon  each  separately ;  it  appeared  when  the  in- 
struments were  produced  in  evideiice  by  the  plaintiff, 
that  the  first  only  was  stamped ;  and  it  was  held  that 
the  second  could  not  be  read  in  evidence  to  supporc  the 
plaintiff's  case,  but  might  be  looked  at  in  order  to 
ascertain  whether  the  first  was  altered  by  it,  and  that, 
therefore,  the  plaintiff  could  not  exclude  the  second 
agreement,  and  proceed  upon  the  counts,  setting  out 
the  first  only.  And  Rex  v.  Inhabitants  of  Rawden  was 
a  decision  upon  a  parish  appeal,  where  the  case  of 
the  respondents  was  distinct  from  the  case  of  the  appel- 
lants, the  respondents  relying  upon  a  different  contract 
But  Vincent  v.  Oole(a)  sustains  the  present  objection. 
If  it  appear  that  the  contract  upon  which  both  parties 
are  proceeding  is  evidenced  in  writing,  it  makes  no 
difference  whether  that  be  shewn  in  an  early  or  late 
stage  of  the  cause. 

Tindal  C.  J.   The  rule  for  a  new  trial  on  the  ground 
that  there  was  no  evidence  of  a  contract  to  go  to  the 
(*)  iCarr.  GfP.481. 

jury 
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tjury  must  be  discharged.  Considering  that  a  great  1829. 
part  of  the  work  was  done  after  the  Plaintiff  was  in 
possession  of  the  premises  assigned  by  Aldrich,  and  that 
the  Defendant  received  the  goods,  there  was  at  least 
some  evidence  of  a  contract  to  go  to  the  jury.  But  it 
has  also  been  urged  that  a  written  document  which  was 
tendered  in  evidence  on  the  part  of  the  Defendant,  and 
rejected  for  want  of  a  stamp,  ought  to  have  been  re* 
eetved,  at  least  for  the  purpose  of  nonsuiting  the  Plain- 
tiffi  on  the  ground  that  he  had  established  by  testimony 
a  contract  of  which  there  was  evidence  in  writing. 

I  think,  however,  that  it  was  incumbent  on  the  De» 
fondant  in  that  stage  of  the  cause  to  prove  the  existence 
of  the  agreement,  by  producing  it  in  a  form  in  which 
it   could  be  received,  that  is,  properly  stamped.      It 
has  beta  argued,  that  if  it  be  shewn  that  a  contract  is 
evidenced  by  writing,  it  is  immaterial  whether  this  ap- 
pear on  oross-examination  of  the  Plaintiff's  witnesses 
or  in  the  course  of  the  Defendant's  evidence.    But 
there  is  this  difference  in  the  case :  that  if  it  appear  by 
the  testimony  of  the  Plaintiff's  witness,  the  absence  of  the 
writing  is  an  inherent  defect  in  his  cause  which  it  is  in- 
cumbent on  him  to  get  over;  whereas  if  it  appears  from 
the  Defendant's  witness,  it  is  an  objection  which  the  De- 
fendant must  substantiate  by  the  production  of  the  instru- 
ment in  the  regular  way:  otherwise  this  inconvenience 
might  follow,-— that  the  Plaintiff  might,  on  a  mere 
assertion  of  the  Defendant,  be  nonsuited  for  the  non- 
production  of  a  written  instrument,  which  if  it  had  been 
produced  might  turn  out  not  to  apply  to  the  contract  in 
question.   And  the  decided  cases  establish  this  distinction. 
The  opinion  expressed  by  IMtledale  J.  in  Reed  v.  Deere 
was  confirmed  in  Rex  v.  Inhabitants  qfRawden, — where 
upon  the  trial  of  an  appeal,  the  appellants  having  proved 
that  the  pauper  occupied  a  tenement  of  10/.  per  annum, 
and  paid  rent  and  taxes  for  the  same,  the  respondents,  in 
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1829*       order  to  shew  that  the  pauper  was  not  the  sole  tenant 
attempted  to  prove  by  parol  that  the  premises  ^were  let 
to  the  pauper  and  two  other  persons;  but  the  witness, 
on  cross-examination,  having  stated  that  the  letting  was 
by  a  written  instrument,  it  was  held  that  it  could   be 
proved  only  by  the  production  of  that  instrument :  — 
and  in  Stephens  v.  Pinney(a):  there,  in  an  action  on 
the  common  counts  for  work  and  labour,  it  was  held 
that  the  plaintiff,  having  established  his  case  by  other 
evidence,  was  not  precluded  from  recovering,  by  the  de- 
fendant's proving  the  existence  of  an  unstamped  and 
unsigned  agreement,  which  fixed  the  price,  and  which 
the  defendant  did  not  give  notice  to  the  plaintiff  to  pro- 
duce.   That  case  in  substance  and  effect  agrees  with  the 
present.     We  cannot  see  judicially,  that  this  instrument 
is  in  existence  unless  it  be  produced  properly  stamped. 
However,  as  it  would  be  hard  on  the  party  not  to 
allow  him  an  opportunity  of  producing  the  instrument, 
we  think  the  rule  for  a  new  trial  should  on  this  ground 
be  made  absolute  on  payment  of  costs. 

Park  J.  I  concur  in  thinking  that  there  was  evi- 
dence of  a  contract  to  go  to  the  jury.  As  to  the  rejec- 
tion of  the  unstamped  instrument  produced  by  the 
Defendant,  none  of  the  cases  have  laid  down  a  rule 
contrary  to  that  which  has  been  acted  on  here.  Vincent 
v.  Cole  is  quite  consistent  with  our  present  decision, 
because  there,  it  appearing  in  the  plaintiff's  case,  that 
the  agreement  had  been  reduced  to  writing,  Lord 
Tenterden  held  that  he  must  be  nonsuited,  unless  the 
writing  were  produced.  In  Strother  v.  Barr  (4)  I  said, 
"  that  parol  evidence  of  the  contents  of  a  written  in- 
strument cannot  be  given  where  the  contract  contained 
in  such  instrument  is  the  subject  of  the  suit;  because 

(«)  8  Taunt.  317.  (h)  s  Bingb.  144. 
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the  terms  of  the  agreement  must  depend  on  the  written        1829. 
instrument:99  and  Lord  Tenterden  has  laid  it  down,  that 
a  Judge  has  no  right  to  inspect  such  an  instrument, 
unless  it  be  produced  in  the  regular  way;  otherwise  he 
might  be  involved  in  great  difficulties. 

In  Doe  d.  Wood  v.  Morris  (a),  where,  in  ejectment, 
the  landlord  proved  payment  of  rent  by  the  defendant, 
and  half  a  year's  notice  to  quitjgiven  to  him,  it  was  held 
be  could  not  be  turned  round  by  his  witness  proving 
on  cross-examination  that  an  agreement  relative  to 
the  land  in  question  was  produced  at  a  former  meeting 
between  the  same  parties,  and  was  on  the  morning  of 
the  then  trial  seen  in  the  hands  of  the  plaintiff's  at- 
torney, the  contents  of  which  the  witness  did  not  know, 
no  notice  having  been  given  by  the  defendant  to  produce 
that  paper ;  for  though  it  might  be  an  agreement  relative 
to  the  land,  it  might  not  affect  the  matter  in  judgment, 
nor  even  have  been  made  between  those  parties.  That 
was  a  stronger  case  than  the  present,  because  the  fact 
came  out  on  cross-examination.  But  Stephens  v.  Pinney 
is  exactly  in  point.  There,  in  an  action  on  the  common 
counts  for  work  and  labour,  it  was  held  that  the 
plaintiff,  having  established  his  case  by  other  evidence, 
was  not  precluded  from  recovering  by  the  defendant's 
proving  the  existence  of  an  unstamped  and  unsigned 
agreement,  which  fixed  the  price,  and  which  the  de- 
fendant did  not  give  notice  to  the  plaintiff  to  produce : 
this  concurs  with  what  was  said  by  Littledale  J.  in 
Seed  v.  Deere:  and  Dallas  J.  said  (A),  "It  is  clear,  if 
it  had  appeared  as  part  of  the  plaintiff's  case,  that  there 
was  an  agreement  in  writing  regulating  the  price  and 
terms  of  the  work  to  be  performed,  he  must  have  pro- 
duced it;  and  when  produced,  it  could  not  have  been 
received  in  evidence,  being  unstamped ;  and  the  plaintiff 

(«)  i%East,%n.  (b)  In  Stephens  v.  Pinney* 

then 
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1829.  then  must  have  been  nonsuited.  The  plaintiff  however* 
had  made  out  bis  case ;  but  it  appeared  in  the  course 
of  the  evidence  of  one  of  the  witnesses  for  the  defendant, 

Rat«  that  there  was  a  written  agreement*  In  proving  th* 
existence  of  the  written  agreement,  it  turned  out  to 
be  unstamped,  and*  therefore,  inadmissible  in  evidence, 
and,  consequently,  not  amounting  to  an  agreement* 
The  evidence  only  goes  to  shew,  that  a  paper,  not  pro- 
perly stamped,  is  in  existence/'  And  that  was  con* 
firmed  by  the  decision  in  Rex  v.  Ramkn.  There,  upon 
a  trial  of  an  appeal,  the  appellants  having  proved  that  the 
pauper  occupied  a  tenement  of  10/.  per  annum,  and 
paid  rent  and  taxes  for  the  same,  the  respondents,  in 
order  to  shew  that  the  pauper  was  not  the  sole  tenant, 
attempted  to  prove  by  parol  that  the  premises  were  let 
to  the  pauper  and  two  other  persons  J  but  the  witness 
on  cross-examination  having  stated  that  the  letting  was 
by  a  written  instrument,  the  Court  held,  that  it  could 
be  proved  only  by  the  production  of  that  instrument. 

It  seems  to  me,  therefore,  that  this  writing  coming 
out  of  the  .Defendant's  hand,  and  not  on  cross-examina- 
tion of  the  Plaintiff's  witnesses,  was  properly  rejected 
by  the  Chief  Justice.  There  is  no  ground,  therefore* 
for  a  new  trial,  and  it  can  only  be  granted  on  payment 
of  costs,  to  give  the  Defendant  the  opportunity  of  pro- 
ducing the  instrument  in  a  regular  way. 

Burrough  J.  I  am  of  the  same  opinion.  This 
instrument  was  part  of  the  Defendant's  evidence ;  and 
when  the  Plaintiff's  case  has  been  closed,  the  Defendant 
is  not  to  get  rid  of  it  by  suggesting  the  existence  of  a 
writing  which  he  is  unable  legally  to  produce,  and  on 
the  subject  of  which  he  might  have  cross*examined  the 
Plaintiff's  witnesses. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 

Gaselee  J.  was  absent; 
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Tatlock  and  Others  v.  Smith  and  Others.         #<«>.  %*. 


'T'HIS  was  an  action  by  the  Plaintiffs,  as  drawers.  By  an  agree* 
against  the  Defendants,  as  acceptors  of  certain  bills  *£***  ^!!!?el, 
of  exchange.  and  their  ere* 

The  defence  was  an  agreement,  bearing  date  October  dh°"»  *U  De- 
22.  1827,  (subsequent  to  the  acceptance  of  the  bills,)  by  rtock  m  tn^B 
which  agreement  the  Plaintiffs  and  others,  creditors  of  was  placed  in 
the  Defendants,  who  were  silk  dyers,  consented  to  ap-  JzJ1*11/  jL 
point  certain  persons  trustees,  and  as  managers  and  benefit  of  the 
directors  of  the  Defendants'  estate,  for  the  purpose  of  ^editors,  "d" 
winding  up  their  trading  concerns.  This  agreement  weretoexe- 
was  as  follows  :  —  cute  to  the 

"  Memorandum,  that  we,  the  undersigned  creditors  tnlitee,  a  5°?/ 

of  Leny  Smith  and  Leny  Deigkton  Smith,  of  Paternoster  their  estate,  in 

Raw  and  of  Hackney,  crape  manufacturers,  do  hereby,  wn>cn  deed 

with  their  consent  testified  by  them  and  ourselves  seve-  imcrted  all 

rally  being  partners  to  and  signing  this  memorandum,  other  usual 

agree  to  appoint  Robert  Dodgson,  of  Wood  Street,  Cheap-  ^^c™^j 

side,    silk  merchant,   Richard  Thomas,  of  Fen  Court,  on  Defend- 

London,  Gent.,  and  William  Jones  Brown,  silk   mer-  ants' business, 

.  .  ,    .  ,   and  paid  the 

chant,  to  be  trustees,  managers,  and  inspectors  and  creditors  ioj. 

directors  of  their  estate  and  effects  for  the  purpose  of  in  the  pound  | 
winding  up  and  settling  their  affairs,  by  the  collection,  tJ^^J^f 
sale,    and  division  of  their  estate  and  effects  equally  execution  by 
amongst  us  their  said  several'  creditors :   and  we,  the  Defendants  a 
undersigned   creditors,    hereby   severally   consent  and  all  their  estate 

containing  a 
clause  of  release,  which  the  Defendants  objected  to  as  insufficient,  and  refused  to 
execute  the  conveyance :  the  instrument  not  having  been  executed  by  all  the  cre- 
ditors, a  meeting  at  which  the  Defendants  were  called  on  to  execute  was  adjourned, 
that  the  signature  of  every  creditor  might  be  obtained : 

Held,  that  Plaintiffs,  who,  as  creditors,  were  parties  to  the  above  agreement,  could 
not  sue  for  their  original  debt,  at  least,  till  the  conveyance,  such  as  it  was,  had 
been  executed  by  all  the  creditors,  and  ret .ised  by  the  Defendants. 

agree 
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agree  that  the  said  Robert  Dodgson,  Richard  Thomas, 
and  William  Jones  Brown,  shall  take  a  conveyance  and 
assignment  of  the  estate  and  effects,  and  shall  receive 
and  pay,  direct,  and  manage  in  all  the  said  affairs  until 
each  creditor  shall  have  received  the  full  payment  of 
our  said  several  debts,  the  surplus  to  be  paid  over 
to  Leny  Smith  and  Leny  D.  Smith.  And  it  is  further 
agreed,  that  when  sufficient  monies  shall  be  collected 
and  raised  from  the  said  estate  and  effects  to  pay  all  the 
creditors  2s.  6d.  in  the  pound  upon  their  said  several 
debts,  the  said  Robert  Dodgson,  Richard  Thomas,  and 
William  Jones  Brown  shall  make  and  pay  such  dividend; 
and  so  on,  a  further  like  dividend  of  2s.  6d.  in  the 
pound,  until  the  said  several  creditors  shall  be  paid  the 
whole  of  their  said  debts :  and  the  said  Leny  Smith 
and  Leny  Deighton  Smith  do  hereby  agree  to  make  the 
said  conveyance  and  assignment  of  all  their  said  estate 
and  effects  unto  the  said  Robert  Dodgson,  Richard 
Thomas,  and  William  Jones  Brown,  whenever  thereunto 
required ;  in  which  said  deed  is  to  be  inserted  all  other 
usual  and  necessary  clauses  and  conditions.  And  it  is 
lastly  agreed,  that  this  agreement  is  to  be  void  unless  all 
the  creditors  whose  debts  shall  amount  to  20/.  and  up- 
wards shall  sign  the  same  within  fourteen  days  from  this 
date,  as  witness  the  hands  of  the  several  parties,  this  22d 
day  of  October  182?." 

The  trustees  entered  on  the  management  of  the 
business ;  employed  the  Defendants  at  a  salary  to  assist 
them ;  and  by  sale  of  the  Defendants'  stock  were  en- 
abled to  pay,  and  paid,  10s.  in  the  pound.  They  then 
called  on  the  Defendants  to  execute  a  conveyance  of 
their  real  property  pursuant  to  the  agreement,  but  the 
Defendants  objected  to  do  this  unless  the  conveyance 
contained  what  they  insisted  was  a  usual  and  reasonable 
clause,  a  general  release  from  the  creditors.  A  meeting 
of  the  creditors  took  place,  at  which  a  conveyance  was 

tendered, 
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tendered,  with,  a  clause  of  release  which  the  Defendants 
deemed  insufficient,  and  therefore  refused  to  execute  the 
conveyance.  This  deed,  such  as  it  was,  bad  not  been 
executed  by  all  the  creditors;  and  the  meeting  was 
adjourned  in  order  that  it  might  be  ascertained  whether 
a  creditor,  whose  signature  to  the  instrument  was  want* 
ing,  would  now  execute 'it.  In  the  mean  time  the 
Plaintiffs  commenced  this  action. 

The  Chief  Justice,  before  whom  the  cause  was  tried 
at  the  Guildhall  sittings  after  last  term,  thought  that  the 
Defendants'  objection  to  execute  the  conveyance  was 
reasonable ;  but  that,  at  all  events,  the  action  was  pre* 
mature,  because,  till  another  meeting  of  the  creditors 
had  been  held,  and  the  conveyance,  such  as  it  was,  had 
been  tendered,  signed  by  all  the  creditors,  it  was  not 
certain  that  the  Defendants  would  not  have  executed  it; 
he  therefore  directed  a  nonsuit. 


2829. 

Tatlock 

v. 

Smith. 


Adams  Serjt.  moved  for  a  rule  nisi  to  set  aside  this 
nonsuit,  oh  the  ground  that  the  Defendants,  by  refusing 
to  execute  the  conveyance  of  their  real  property,  had 
rescinded  the  agreement  into  which  the  Plaintiffs  and 
the  other  creditors  had  entered,  and  were  therefore 
liable  to  be  sued  by  them  as  before.  In  all  the  cases 
in  which  it  has  been  holden,  that  after  a  composition 
deed  the  debtor  is  no  longer  liable  to  be  sued,  there 
has  been  either  an  actual  assignment  of  the  whole 
of  the  debtor's  property,  or  sureties  have  been  given 
for  part  payment,  or  the  creditor  has  given  time. 
Fitch  v.  Sutton  (a)9  Steinman  v.  Magnus  (&),  Heathcote 
v.  Cruickshanks  (c).  In  cases  ' of  actual  assignment, 
the  debt  has  been  holden  to  be  extinguished;  the 
giving  sureties  has  been  holden  a  good  consideration 
for  forbearance;  and  the  giving  time  to  the  principal 

(a)  5  Eait9  330.  -        (b)  uEaittsyo.  (<)  »T.2?.A4« 

has 
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1829.  has  been  hokkn  to  discharge  the  sureties.  But  none  of 
those  ingredients  occur  in  the  present  case*  There  has 
been  no  conveyance  of  the  freehold,  nor  has  there  been 
any  reasonable  objection  to  it;  for,  by  agreement  tfee 
trustees  were  to  hold  the  property  till  it  p»id  20s,  in  tfce 
pound,  when  a  release  would  have  been  uinieceswy, 
and  therefore  could  not  have  been  contemplated.  In 
Booihbey  v.  Sowden  (a),  where  a  man  being  embarrassed 
in  his  circumstance*,  all  his  creditors  signed  an  agree- 
ment to  give  him  time  for  the  payment  of  their  re- 
spective demands  by  instalments,  and  to  take  his  pro- 
missory notes  for  the  amount,  that  agreement  was 
holden  binding  upon  each  of  them,  the  signing  of  the 
others  being  a  sufficient  consideration ;  and  it  was  de- 
cided they  could  not  sue  for  their  original  cause  of 
action  without  proving  that  the  agreement  had  been 
broken  on  the  part  of  the  debtor.  But  in  Cranley  v. 
Hillary  (b),  plaintiff,  the  drawer  of  a  bill  of  exchange 
accepted  by  the  defendant,  agreed  with  him  and  the 
rest  of  his  creditors  to  take  a  composition  of  &•  in 
the  pound,  to  be  secured  by  promissory  notes  to  be 
given  by  defendant  payable  on  days  certain,  and  that 
defendant  should  assign  to  the  creditors,  certain  debts, 
upon  which  they  should  execute  a  general  release;  the 
assignment  was  executed,  and  all  the  creditors,  except 
the  plaintiff,  received  their  composition  and  executed 
the  release ;  the  plaintiff  might  have  received  his  pro- 
missory notes  if  he  had  applied  for  them,  but  it  did 
not  appear  that  defendant  had  ever  tendered  them 
to  the  plaintiff,  or  that  he  had  ever  applied  for  them ; 
and  the  plaintiff  afterwards,  and  after  the  days  of  pay- 
ment of  the  promissory  notes  had  expired,  sued  tfce 
defendant  on  the  bill  of  exchange :  it  was  holden,  that 
he  was   not   precluded   by  the   agreement   from  re- 

(a)  sCampb.i'jA.  (b)  %M.&S.i%o. 

covering. 
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covering.  In  Cork  v.  Saunders  (a),  where  there  was  1829. 
an  actual  agreement  to  release,  Holrcn/d  J.  said,  "  The 
eflbct,  however,  of  this  agreement  to  release  seems  to 
be  this;  not  that  the  composition  should  operate  im-  .  Smith, 
mediately  as  a  satisfaction  when  paid,  but  that  the 
creditors  were  then  to  give  a  formal  release  by  deed, 
and  that  the  debtor  was  not  to  be  discharged  until  such 
deed  was  executed."  In  Butler  v.  Rhodes  (b)  the  debtor 
executed  a  deed  of  assignment  of  all  his  property.  In  Jolly 
t.  fVaUk  (*),  the  creditors  accepted  of  the  composition. 
And  in  Thomas  v.  Cottrtiua/ (d\  where  the  creditors 
of  an  insolvent  agreed,  by  an  instrument  (not  under 
veal),  that  they  would  accept  in  full  satisfaction  of  their 
<debtB  lis.  in  the  pound,  payable  by  instalments,  and 
-would  release  him  from  all  demands,  and  one  of  the 
creditors,  who  signed  for  the  whole  amount  of  his  debt, 
held  at  the  time,  as  a  security  for  part,  a  bill  of  exchange 
drawn  by  the  debtor,  and  accepted  by  a  third  person, 
the  money  due  on  this  bill  having  afterwards  been  paid 
by  the  acceptor,  it  was  holden,  that  the  creditor  might 
retain  it 

A  rale  nisi  having  been  granted, 

WiUe  Seijt  shewed  cause.  There  is  no  evidence 
here  of  a  final  and  absolute  refusal  to  execute  the  con- 
veyance; bat  taking  it  that  there  is,  the  clause  for  a 
release  was  a  usual  clause  on  which  the  Defendants 
might  reasonably  insist  The  manifest  object  of  the 
agreement  of  October  ££•  1627,  was  to  divest  the  De- 
fendants of  all  their  property,  in  order  that  it  might  be 
applied  to  the  discharge  of  their  debts.  That  agreement 
was  feirly  acted  on :  possession  of  the  stock  in  trade  was 
given ;  the  trustees  had  the  management  of  the  concern 

(<r)  1B.tfd.50.  (c)  $Esp.  a*8. 

(6)  i  Bsp.  %$6.  (J)  i-B.tfif.  x. 

and 
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find  paid  10s.  in  the  pound;  and  the  Defendants  had  do 
longer  any  possession  of  the  property,  except  as  servants 
to  the  trustees.  It  would  be  unjust,  if,  after  they 
had  deprived  themselves  of  their  property  for  the  pur- 
pose of  satisfying  their  creditors,  a  creditor  who  had 
acted  on  and  received  the  benefit  of  that  arrangement 
should  have  the  power  of  consigning  them  to  a  gaol. 
Lord  Ellenborough  C.  J.,  in  Cork  v.  Saunders,  says, 
"  The  plaintiff,  by  the  terms  of  the  agreement,  consents 
that  the  property  of  the  defendant  shall  be  assigned,  and 
be  in  the  management  exclusively  of  the  defendant,  under 
the  direction  of  the  trustees,  until  Michaelmas.  How  can 
the  plaintiff  then  replace  the  other  creditors  in  the  same 
situation  ?  I  should  have  been  inclined  to  remit  him  to 
his  original  rights,  if  all  the  other  parties  could  have 
been  placed  in  their  original  situation ;  but  that  it  is  im- 
possible. This  is  an  anomalous  case,  in  which  the 
plaintiff  cannot  stand  in  his, former  situation;  nor  Can 
I  say  at  present  that  the  whole  shall  be  nullified/' 
Bayley  J.  said,  "  By  the  terms  of  the  agreement,  it  is 
stipulated  that  the  farming  concern  should  be  carried  on 
until  Michaelmas  for  the  benefit  of  the  creditors  who 
might  concur ;  and  it  contains  a  further  stipulation,  that 
the  debtor  shall  assign  all  his  estate  immediately,  —  the 
consequence  of  which  would  be,  that  he  would  thereby 
divest  himself  of  all  means  of  payment.  It  is  true  that 
the  defendant  remains  in  possession ;  but  as  servant  only 
to  the  trustees :  he  has  not  a  single  article  of  property 
which  he  can  appropriate  to  the  payment  of  his  debts. 
The  plaintiff  confides  in  the  trustees,  that  they  will  per- 
form  the  duties  reposed  in  them :  this  they  neglect  to 
do,  and  they  postpone  the  period  at  which  they  ought 
to  sell.  The  non-division,  however,  of  the  property 
cannot,  under  the  circumstances,  remit  the  creditor  to 
his  original  rights.  The  parties  not  having  provided  for 
that  event  by  the  terms  or  the  agreement,  it  appears 

to 
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to  me  that  their  only  remedy  is  in  equity."  And 
Abbott  J.  "  It  is  said,  that  as  the  trustees  did  not  sell  at 
Michaelmas,  the  plaintiff  may  now  sue ;  but  how  can  the 
debtor  get  back  his  effects  ?  I  think,  therefore,  that  the 
circumstance  of  the  plaintiff's  not  having  concurred  in 
postponing  the  sale  does  not  remit  him  to  his  original 
right  of  action." 

The  case  of  Cranley  v.  Hillary  has  no  bearing  on  the 
present,  the  Plaintiff  never  having  received  the  promis* 
sory  notes  which  the  Defendant  was  to  give  in  the  way 
of  composition. 


1829. 

Tatlock 

v. 
Smith. 


Adams  was  heard  in  support  of  his  rule. 


Tindal  C.J.  The  ground  on  which  the  Plaintiffs 
were  nonsuited  was,  that  they  were  not  in  a  situation  to 
sue,  unless  they  could  shew  that  the  agreement  of  1827 
was  no  longer  in  force,  or  had  been  broken  by  the  De- 
fendants. This  agreement  seems,  by  its  terms,  to  con- 
template a  suspension  of  the  right  of  action  on  the  part 
of  the  creditors,  and  in  our  judgment  that  suspension 
still  continues.  It  begins  by  stating,  that  "  the  said 
Robert  Dodgson,  Richard  Thomas,  and  William  Jones 
Brawn  shall  take  a  conveyance  and  assignment  of  the 
estate  and  effects,  and  shall  receive  and  pay,  direct,  and 
manage  in  all  the  said  affairs  until  each  creditor  shall 
have  received  the  full  payment  of  his  said  several  debts ; 
the  surplus  to  be  paid  over  to  Leny  Smith  and  Leny  D. 
Smith:  and  it  is  further  agreed,  that  when  sufficient 
monies  shall  be  collected  and  raised  from  the  said  estate 
and  effects  to  pay  all  the  creditors  2s.  6d.  in  the  pound 
upon  their  said  several  debts,  the  said  Robert  Dodgson, 
Richard  Thomas,  and  William  Jones  Brown  shall  make 
and  pay  such  dividend;  and  soon,  a  further  like  di- 
vidend of  25.  6tf.  in  the  pound,  until  the  said  several 
creditors  shall  be  paid  the  whole  of  their  said  debts." 

Vol.  VI.  A  a  This 


346  CASES  in  MICHAELMAS  TERM 

This  of  itself  implies,  that  the  trustees  are  to  take  all 
the  Defendants'  tangible  property  for  the  payment  of 
their  debts.  They  have  taken  it,  and  they  have  made 
payments  to  the  extent  of  105.  in  the  pound.  Is  it 
reasonable  that  debtors  who  have  surrendered  so  much, 
and  have  thereby  deprived  themselves  of  any  other  mode 
of  effecting  payment,  should  remain  liable  to  hostile 
proceedings  at  the  suit  of  their  creditors  ?  Their  situation 
itself  seems  to  preclude  the  possibility  of  any  such  in- 
tendment The  agreement  then  goes  on,  "  And  the  said 
Lent/  Smith  and  Leny  Deigkton  Smith  do  hereby  agree 
to  make  the  said  conveyance  and  assignment  of  all  their 
said  estate  and  effects  unto  the  said  Robert  Dodgson, 
Richard  Thomas,  and  William  Jones  Bream,  whenever 
thereunto  required;  and  in  which  said  deed  is  to  be 
inserted  all  other  usual  and  necessary  clauses  and  con- 
ditions." I  do  not  say  that  an  absolute  refusal .  to 
execute  the  conveyance  as  it  stood  might  not  have 
remitted  the  creditors  to  their  rights ;  but  in  the  pre- 
sent case  it  is  only  necessary  to  observe,  that  there  is 
no  evidence  of  a  sufficient  tender  of  any  release.  One 
of  the  creditors  was  absent  at  the  time  the  deed  was 
produced,  and  the  business  stood  over  till  he  should 
have  been  consulted  on  it.  The  rule,  therefore,  must 
be  discharged. 

Park  J.  Our  decision  is  consistent  with  all  the  pre- 
vious cases.  On  the  face  of  this  agreement  certain 
things  are  to  be  done,  which  plainly  imply  a  suspension 
of  the  creditors'  right  to  sue,  and  there  is  no  evidence 
of  any  thing  having  occurred  to  remit  them  to  their 
rights. 

Burrough  J.  This  is  a  very  plain  case.  The  De- 
fendants9 property  was  transferred  to  trustees,  and  their 
debts  were  partly  paid.    It  has  been  contended  that 

there 
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there  was  no  consideration  for  any  forbearance  to  sue;        1829* 
but  that  is  necessarily  implied  from  the  nature  of  the 
transaction:  the  creditors  were  bound  by  the  agree- 
ment having  been  executed  in  part;  and  nothing  has       Smith, 
been  done  to  remit  them  to  their  prior  rights. 

Gaselee  J.  This  action  was  at  least  premature. 
The  meeting  at  which  the  terms  of  the  release  were  dis- 
cussed was  not  a  final  meeting ;  and  consequently  there 
was  no  proper  tender  of  the  release  such  as  it  was. 

Rule  discharged. 


REGULJE  GENERALES. 

It  is  ordered,  that  in  future,  where  a  rule  to  plead 
shall  have  been  entered  in  or  of  the  term  in  which,  or 
the  vacation  succeeding  the  same,  any  amendment  shall 
be  made  in  a  declaration,  no  new  rule  to  plead  shall  be 
necessary,  but  the  defendant  shall  plead  within  four  days 
after  the  amendment,  unless  otherwise  ordered  by  the 
Court  or  the  Judge  granting  leave  for  the  amendment 

N.  C.  Tindal. 

J.  A.  Park. 

J.  Burrough. 

S.  Gaselee. 

It  18  ordered,  that  in  future,  where  a  rule- to  shew 
cause  is  obtained  in  this  Court  for  the  purpose  of  setting 
aside  an  annuity  or  annuities,  the  several  objections 
thereto  intended  to  be  insisted  upon  by  the  counsel  at 

the 
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182a       the  time  of  making  such  rule  absolute,  shall  be  stated  in 
the  said  rule  to  shew  cause* 

N.  C.  Tinpal. 
J.  A.  Park. 
J.  Burkough. 
S.  Gaselee. 

It  is  ordered,  that  in  future,  when  a  rule  to  shew 
cause  is  obtained  in  this  Court  to  set  aside  an  award, 
the  several  objections  thereto  intended  to  be  insisted 
upon  at  the  time  of  making  such  rule  absolute,  shall  be 
stated  in  the  rule  to  shew  cause. 

N.  C.  Tindal. 

J.  A.  Park. 

J.  Burrough. 

S.  Gaselee. 


MEMORANDA. 

In  the  course  of  the  last  vacation  the  Hon.  Mr.  Baron 
Hullock  died,  at  Abingdon,  on  the  Oxford  circuit 

On  the  16th  November  in  this  term.  William  BoBand, 
Esquire,  was  called  to  the  degree  of  the  Coif,  and  gave 
rings  with  the  following  motto:  — "  Begi,  regnoqut 
Jiddisg"  and  on  the  same  day  was  appointed  one  of  the 
Barons  of  his  Majesty's  Court  of  Exchequer,  in  the 
room  of  the  late  Mr.  Baron  Hullock,  and  took  his  seat 
accordingly. 
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George  IV. 


Fearn  v.  Lewis.  ja*.  »$. 

HTO  an  action  on  a  bill  of  exchange  for  200/.  the  De-  "  Plaintiff's 
fendant  pleaded  the  statute  of  limitations.  t^of^therf 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after  shall  receive 
last  term,  the  Plaintiff,  in  order  to  take  the  case  out  of  that  attention 
the  statute,  put  in  the  following  letters,  addressed  by  the  honourable 
Defendant  to  a  friend  of  the  Plaintiff  in  the  year  man, Icons!* 
1828:-  derthemto 

deserve,  and 

"  My  dear  Sir,— I  am  this  day  favoured  with  youre,  JjjJ  ™J  J""* 

and  feel  obliged  by  the  offer  of  assistance  to  settle  with  Mr.  them ;  but  I 

must  be  al- 
lowed time  to  arrange  my  affairs,  and  if  I  am  proceeded  against,  any  exertion  of  mint 
will  be  rendered  abortive : " 

Held,  not  an  unqualified  acknowledgment  from  which  the  Court  could  imply  a 
sufficient  promise  to  pay  to  take  a  case  out  of  the  statute  of  limitations. 

Vol.  VI.  Bb  Fearn  / 
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1830.  Fearn;  and,  in  the  present  stage  of  my  affairs,  I  can 
only  say  I  shall  feel  much  indebted  to  Mr.  Fearn  to 
withdraw  his  outlawry,  and  as  soon  as  common  decency 
and  my  situation  will  allow,  Mr.  Fearris  claim,  with  that 
of  others,  shall  receive  that  attention  that  as  an  honour- 
able man  I  consider  them  to  deserve,  and  it  has  been 
and  is  my  intention  to  pay  them.  I  cannot  conclude 
without  saying,  I  must  be  allowed  time  to  arrange  my 
affairs ;  and  if  I  am  proceeded  against,  any  exertion  of 
mine  will  be  rendered  abortive,  and  the  Bench  or  France 
must  be  my  destination;  and  any  one  who  reads  my 
father's  will,  will  soon  see  how  I  am  situated.  My  best 
wishes  to  all  your  circle,  and  I  am 

"  Yours,  &c. 

"  W.  Lewis. 

*'  Dear  Manning,  —  I  beg  leave  to  apologize  for  any 
neglect  in  regard  to  answering  your  kind  letter,  and  I 
assure  you  Mr.  Mathias  was  desired  to  call  on  you  when 
in  town,  and  to  arrange  with  Mr.  Fearn ;  however,  as  it 
now  appears  he  has  not 'done  so,  allow  me  to  say  I  am 
ready  and  willing  to  do  any  thing  and  every  thing  to 
satisfy  Mr.  Fearn  and  all  my  creditors ;  and  my  only 
regret  is  that,  by  the  way  my  father  has  left  me,  I  am 
totally  unable  to  do  more  than  give  up  (which  I  do  by 
deed)  almost  the  whole  of  my  income  to  my  creditors, 
and  no  man  can  do  more ;  and  if  I  am  put  into  prison 
not  one  penny  will  my  creditors  ever  receive.  For  the 
truth  of  this,  I  refer  you  now  to  my  father's  will,  and 
declare  to  you,  so  help  me  God,  I  am  not  worth  one 
pound,  and  this  place  is  mine  to  live  in,  but  every  thing 
is  left  as  heir-looms,  and  cannot  be  touched  by  any  pro- 
cess ;  and  if  my  person  is  laid  hold  of  I  never  will  put 
in  bail,  but  surrender.   Let  me  hear  from  you,  and  am 

"  Yours,  &c 

11  W.  Lewis. 

It 
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It  did  not  appear  on  the  record  that  the  Defendant  1830. 
had  been  outlawed  in  this  action,  and  the  Plaintiff'  failing 
to  prove  it,  the  Chief  Justice  directed  a  nonsuit,  on  the 
ground  that  as  the  letters  spoke  of  a  claim  in  which  the 
Defendant  had  been  outlawed,  there  was  no  evidence  to 
connect  the  acknowledgment  contained  in  them  with  the 
demand  made  by  this  action. 

Taddy  Serjfc.  now  moved  to  set  aside  this  nonsuit  and 
for  a  new  trial.  The  letters  containing  a  general  ad* 
mission  that  something  was  due  to  the  Plaintiff,  and 
referring  only  to  a  single  claim,  it  was  for  the  Defendant 
to  shew  the  affirmative  that  there  were  other  claims  to 
which  the  admission  might  apply,  and  not  for  the  Plain- 
tiff to  prove  a  negative,  that  there  were  no  other  such 
claims.  In  Frost  v.  Bengough  (a),  in  an  action  on  a 
promissory  note,  the  defendant  having  pleaded  the 
statute  of  limitations,  the  plaintiff  gave  in  evidence,  as 
proof  of  an  acknowledgment  within  six  years,  the  follow* 
ing  letter  from  the  defendant  to  the  plaintiff: — "  Busi- 
ness calls  me  to  Liverpool.  Should  I  be  fortunate  in 
my  adventures,  you  may  depend  on  seeing  me  in  Bristol; 
otherwise  I  must  arrange  matters  with  you  as  circum- 
stances will  permit."  The  defendant  did  not  shew  that 
there  were  any  other  matters  besides  the  promissory 
note  to  which  the  letter  could  refer.  It  was  held  that  it 
was  properly  left  to  the  jury  to  decide  whether  this  letter 
referred  to  the  matter  of  the  promissory  note,  and  was  a 
sufficient  acknowledgment  .to  take  the  case  out  of  the 
statute.  And  Baillie  v.  Inchiqmn{b)  is  to  the  same  effect* 
[Gaselee  J.  Subsequent  decisions  have  laid  it  down  that, 
to  take  a  case  out  of  the  statute,  there  must  be  a  promise 
to  pay,  as  well  as  an  acknowledgment  of  the,  debt.} 
The  Plaintiff  was  not  nonsuited  on  that  ground;  but 

[a)  iBingb.%66.  (6)  I  Esp.  435* 
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1830. 


in  Tanner  v.  Smart  (a)  Lord  Tenterden  laid  it  down 
that  a  promise  to  pay  might  be  implied  from  a  general 
acknowledgment  if  there  were,  nothing  to  guard  or 
qualify  it,  as  in  A9 Court  v.  Cross  {b)  and  Scales  v. 
Jacob. (c) 

As  to  the  outlawry  not  appearing  on  this  record,  the 
action  being  against  a  single  Defendant,  the  outlawry 
would  not  necessarily  appear,  as  it  would  where  one 
was  outlawed  m  an  action  against  several* 


Tindal  C.  J.  If  upon  investigation  it  shall  turn  out, 
on  the  whole,  fruidess  to  send  a  case  before  a  second 
jury,  the  Court  will  decline  doing  so,  although  the  pre- 
cise objection  on  which  a  plaintiff  has  been  nonsuited 
may  not  appear  tenable-  And  I  think  this  case  ought 
not  to  be  submitted  again  to  a  jury,  because  the  Plaintiff 
has  failed  to  shew  that  the  legal  operation  of  the  acknow- 
ledgment made  by  the  Defendant  is  such  as  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations. 

The  question  is,  whether  these  letters  constitute  a 
distinct  and  unqualified  acknowledgment  of  an  existing 
debt.  Now,  the  first  letter  points  to  a  debt  on  which 
the  Defendant  had  been  proceeded  against  to  outlawry, 
and  though  this  record  might  not  of  necessity  shew 
whether  the  Defendant  had  been  outlawed  or  not,  yet 
unless  the  Plaintiff  proved  that  circumstance,  his  claim 
would  not  appear  to  be  one  to  which  the  acknowledg- 
ment in  the  letter  could  apply.  But  neither  of  the 
letters  import  such  a  direct  and  unqualified  acknow- 
ledgment of  a  debt  as  would  authorise  the  Court  in 
implying  a  promise  to  pay.  They  import  no  more  than 
an  offer  on  the  part  of  the  Defendant  to  surrender  his 
income,  with  a  view  to  an  arrangement  with  his  ere- 


(a)  6B.&C603.         (4)  i  BirtgJb.  3t9, 


{()  3Bi*gb.6&. 
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ditors,   provided  he  be  allowed  time  to  arrange  his       1880. 
affairs. 


Park  J.  I  am  of  the  same  opinion,  and  think  the 
nonsuit  right.  The  letters  do  not  sufficiently  appear 
to  apply  to  the  Plaintiff's  demand ;  and,  at  all  events, 
contain  no  more  than  a  kind  of  conditional  offer  to 
pay. 

Gaselke  J.  Admitting  the  rule  to  be  that  a  promise 
to  pay  may  be  implied  from  a  general  and  unqualified 
acknowledgment  of  a  debt;  can  this  he  called  an  un* 
qualified  acknowledgment,  when  the  Defendant  threatens 
that  be  will  do  nothing  if  the  creditors  proceed  ? 

Rule  refused. 


Hacks  Fine.  Jan.n, 

'THE  rule  of  court  requires,  that'in  Scotland,  acknow-  Scotch  fine. 

ledgments  shall  be  taken  before  an  advocate  or 
feriter  to  the  signet 

The  deforciants,  ten  in  number,  lived  at  Inverness, 
150  miles  from  Edinburgh,  the  nearest  place  where  ad- 
vocates and  writers  to  the  signet  were  to  be  found,  and 
the  property  intended  to  pass  was  of  small  value. 

The  dedimus  was  therefore  directed  to  the  attornies  of 
the  sheriff,  one  of  them  a  magistrate. 

Under  these  circumstances  the  Court,  on  the  motion 
of  Bomjpas  Serjt,  permitted  the  fine  to  pass. 
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Jan.  *7.  French  v.  Brookes  and  Another. 


Defendants  'T'HE  Defendants,  directors  of  a  certain  mining  com- 
tiffto  super-0"  PaMy>  called  the   Famatina  Mining  Company,  en- 

intend  mines  gaged  the  Plaintiff  to  superintend  their  mines  under 
m  America      the  f0nowing  agreement. 

tor  three  years,         A     .  ,         „  ,   .  ,  .  ,      * 

at  a  salary  of        Articles  of  agreement  entered  into,  this  27th  August 

600/  per  an-  1825,  between  John  Oliver  French,  Esq.  of  the  one  part, 
crease  co?"  ant*  ^enry  Jame&  Brooke,  Esq.,  and  Lieutenant  Colonel 
every  year,        Rowan,  for  and  on  behalf  of  the  Famatina  Mining  Com- 

^m^hhTeaT  pany  °n  the  °ther  part* 

ing  England,        The  said  John  Oliver  French  shall  forthwith  proceed 

with  a  proviso,  ^  Buenos  At/res,  and  from  thence  to  the  mines,  and  em- 
should  not* be  P*°y  himself  for  the  space  of  three  years,  to  be  computed 
dismissed  from  the  date  of  his  arrival  at  the  mines  (but  determin- 

wiihout  a  y      nevertheless,   as   hereinafter  mentioned),  in   the 

twelvemonths  '  '  .  * ,  . 

notice  or  a        service  of  the  said  company,  in  the  capacity  of  commis- 

tw.-lve  month's  8i0ner  or  superintendent. 

the  reasonable  ^he  Sf"^  ^°^n  ^ver  &*nch  shall,  while  in  South 
expenses  uf  his  America,  reside  in  such  places,  and  remove  from  time 
return,  and  that  tQ  tjme  tQ  m^  parts  as  sjlajj  appear  to  be  most  c^. 

?t  the  mines  ducive  to  the  interests  of  the  said  company;  he  shall 
three  years,  a  devote  the  whole  of  his  time  and  attention  to  the  service 
allowed  for  *  °^  ^e  sa"*  company,  and  shall  not,  during  his  con- 
the  expense  of  the  return  of  his  family. 

Plaintiff  left  England  in  August  1825,  and  arrived  at  the  mines  in  April  i%%6* 
Defendants  dismissed  Plaintiff  in  September  1827,  without  giving  notice  or  paying 
a  year* s  salary,  or  any  expenses  of  return.  In  an  action  for  breach  of  the  contract, 
a  verdict  having  been  given  with  damages  to  cover  a  year's  salary  from  the  time  of 
dismissal,  with  leave  for  the  Plaintiff  to  move  to  increase  the  damages  by  320/.,  the 
expense  of  the  return  of  the  Plaintiff's  family,  and  470/.,  the  amount  of  salary  from 
the  end  of  a  year  after  dismissal  to  the  end  of  the  third  year  after  his  arrival  at  the 
-mines, 

Held,  that  the  Plaintiff  was  not  entitled  to  increase  the  damages  by  the  amount  of 
those  sums. 

tinuance 
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tinuance  in  their,  service,  directly  or  indirectly  be  en- 
gaged in  any  other  transaction,  speculation,  or  under- 
taking whatsoever. 

The  said  directors  shall  pay,  or  cause  to  be  paid,  unto 
the  said  John  Oliver  French,  as  a  remuneration  for  his 
services,  the  following  salary,  that  is  to  say,  at  the  rate 
of  the  sum  of  600/.  sterling,  from  the  day  of  his  em- 
barkation for  the  first  year  of  his  service,  with  an  increase 
of  50/.  for  each  succeeding  year  of  his  service. 

The  said  directors  shall  provide  a  passage  for  the  said 
John  Oliver  French  in  such  vessel  as  they  may  think  fit 
to  South  America,  and  shall  defray  the  expense  of  such 
passage,  and  of  the  journey  of  the  said  John  Oliver 
French  from  thence  to  the  mines. 

The  said  John  Oliver  French  shall  also  be  allowed,  in 
addition  to  his  salary,  the  costs  and  expenses  of  journeys 
made  by  him  on  account  of  the  company. 

The  said  directors  shall  be  at  liberty  to  dissolve  this 
agreement  any  time  on  giving  to  the  said  John  Oliver 
French  twelve  calendar  months'  notice  in  writing,  or 
paying  to  him  twelve  months'  salary  in  lieu  of  such 
notice,  and  on  paying  to  him  a  reasonable  sum  towards 
defraying  his  expenses  from  South  America  to  England, 
the  expenses  of  his  journey  from  the  mines  to  the  port  of 
embarkation  to  be  also  paid  by  the  company. 

If  the  said  John  Oliver  French  shall  faithfully  serve 
the  said  company  for  the  space  of  three  years  from  his 
arrival  at  the  mines,  and  shall  not,  at  the  expiration  of 
such  time,  continue  to  serve  the  said  company  under  any 
fresh  contract,,  he  shall  in  like  manner  be  entitled  to  a 
reasonable  sum  towards  defraying  the  expenses  of  his 
return  to  England,  the  expenses  of  the  journey  from  the 
mines  to  the  port  of  embarkatipn  to  be  paid  by  the 
company,  and  also  all  reasonable  expenses  for  the  return 
of  bis  family  to  England. 
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1890.  In  the  event  of  the  said  John  Oliver  French  becoming 

.  at  any  time  incapable  of  performing  his  duty,  from  ill 
health  or  by  accident,  or  from  any  other  cause,  and  if 
his  term  of  service  shall  thenceforth  cease,  the  said  John 
Oliver  French  shall  be  entitled  to  receive  on  such  ter- 
mination of  his  service  six  months'  salary,  to  be  calculated 
at  the  rate  of  salary  payable  when  the  said  John  Oliver 
French  shall  become  so  incapable,  and  also  a  reasonable 
sum  towards  defraying  the  expenses  of  hrs  return  to 
England,  the  expenses  of  the  journey  from  the  mines 
to  the  port  of  embarkation  to  be  also  paid  by  the 
company.   . 

This  agreement  shall  have  the  same  force  and  effect  in 
South  America  as  if  the  same  had  been  made  and  con- 
cluded in  that  country. 

And,  lastly,  the  said  John  Oliver  French,  for  himself 
his  heirs,  executors,  and  administrators,  doth  hereby 
covenant  and  declare,  with  and  to  the  said  Henry  James 
Brooke,  Esq.,  and  Lieutenant  Colonel  Bowan,  or  the 
survivor  or  survivors  of  them,  in  trust  for  the  members 
for  the  time  being  of  the  said  company,  that  be,  the 
said  John  Oliver  French,  shall  and  will,  from  henceforth 
and  during  the  said  term,  well  and  truly  observe,  per- 
form, fulfil,  and  keep  all  and  every  the  stipulations  and 
agreements  herein  contained,  on  his  part  or  behalf  to  be 
observed,  performed,  fulfilled,  or  kept  to  the  best  of  his 
health,  skill,  and  ability,  and  according  to  the  true 
intent  and  meaning  of  these  presents,  under  the  penalty 
of  300/.  sterling,  and  which  shall  be  deemed  and  con- 
sidered as  liquidated  damages,  and  recoverable  accord* 
bgly.  In  witness  whereof,  the  said  parties  to  these 
presents  have  hereunto  set  their  hand  and  seals,  the  day 
and  year  above  written* 

-  J.  O.  French. 
H.J.  Brooke. 
C.  Rowan. 

The 
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The  Plaintiff  sailed  on  his  voyage  on  the  29th  of  1830. 
August  1825;  proceeded  to  the  mines,  where,  after 
many  misadventures,  he  arrived  on  the  14th  of  April 
1826;  and  quitted  them  in  October  1827,  upon  re- 
ceiving the  following  letter  of  dismissal  from  certain 
honorary  directors  empowered  to  act  for  the  company  at 
Buenos  Ayre$\  — 

"  Senhor  Don  Juan  &  French. 

"  The  directors  of  the  Famatina  Company  who 
subscribe  in  the  necessity  under  which  they  find  them- 
selves of  reducing  the  expense  of  the  enterprise  with 
which  they  are  charged  from  the  impossibility  of 
sustaining  them  in  which  they  have  been  placed  by  the 
non-remission  of  funds  on  the  part  of  the  directors  in 
"England^  have  agreed,  at  a  meeting  of  the  5th  inst,  to 
suppress  the  place  of  intendant  hitherto  filled  by  you* 
In  consequence,  immediately  upon  the  receipt  of  this 
resolution,  you  will  remain  separated  (discharged)  from 
the  service  of  the  company,  and  will  proceed  to  deliver 
over  to  Senhor  Don  Pantaleon  Garcia  all  the  utensils, 
accounts,  and  other  appurtenances  in  your  charge ;  to 
which  effect,  the  directors  transmit  a  complete  order  of 
this  date  to  the  above-mentioned  Senhor  Garcia. 

"  The  directors  hope,  from  the  zeal  and  delicacy  of 
Senhor  French^  that  he  will  effect  this  delivery  with  all 
the  scrupulosity  and  order  possible,  in  order  to  avoid 
torpor  in  the  arrangement  of  the  affairs  of  the  com- 
pany. All  which  is  communicated  for  Senhor  French's 
intelligence,  and  the  consequent  ends,  offering  the 
protestations  of  their  (the  directors)  accustomed  con- 
sideration. 

(Signed)  Ramos  Larrea. 

Pedro  Sheridan. 
Branlio  Costa. 
Felix  Castro. 
"Buenos  Ayres,  Sqrtcmber  10,  1827." 
*    *  This 
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This  letter  the  Plaintiff  answered  as  follows:  — 

"To  the  Directors  of  the  Famatina  Mining  Com- 
pany at  Buenos  At/res. 

11  Gentlemen : — I.  have  received  your  communication, 
in  which  you  announce  that  you  have  suppressed  the 
place  of  intendant,  and  that  I  am  to  remain  separated 
(discharged)  from  the  service  of.  the  company  imme- 
diately that  I  receive  the  above  mentioned  communication. 
I  protest  against  the  legality  of  this  proceeding,  which 
could  not  be  legally  verified,  even  were  it  sanctioned  by 
the  English  direction,  in  the  terms  which  you  have 
thought  fit  to  employ  for  effecting  such  dismissal,  seeing 
that  the  directors,  by  contract  solemnized  and  admitted, 
(and  even  by  your  own  admission  in  a  similar  case  in 
your  last  official  letter,  which  I  have  in  my  possession, 
treating  of  the  discharge  of  certain  of  the  English 
miners)  are  obliged  to  pay  me  a  year's  salary  in  hard 
dollars,  reckoning  from  the  day  of  dismissal ;  and  pro- 
vide me  with  the  sum  necessary  for  the  reasonable  ex-  . 
penses  of  the  voyage  of  my  family  to  England,  or  other- 
wise give  me  a  year's  notice  of  dismissal,  paying  the 
cost  of  such  voyage. 

"I  am  certain  that  my  relations  with  the  London 
direction  are  such,  as  not  to  warrant  the  arbitrary 
sudden  dismissal  you  have  resolved  on ;  but  in  any  case, 
I  shall  not  fail  to  do  the  utmost  in  my  power  in  order 
to  avoid  injustice,  and  to  realise  the  necessary  funds* 
and  apply  them  for  conveying  to  Buenos  Ayres  those  of 
the  company's  servants  whom  you  by  your  present  pro- 
ceedings have  left  in  my  hands  destitute  of  help  and 
means,  even  for  this  purpose* 

"  The  foregoing  is  the  reply  of  the  undersigned,  to 
your  communication  of  the  10th  ultimo. 

(Signed)  J.  O.  French. 

"La  Riqja,  October  11.  1827." 

The 
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The  directors  never  gave  twelve  calendar  month's 
notice  previously  to  dissolving  the  agreement,  nor  did 
they  pay  the  Plaintiff  a  twelve  month's  salary  instead ; 
nor  any  sum  towards  defraying  the  Plaintiff's  expenses 
from  America  to  England. 

The  Plaintiff  by  this  action  sought  to  recover  damages 
for  the  breach  of  the  above  agreement,  claiming  1815/. 
as  a  balance  due  to  him  from  the  company.     In  this 
sum,   among  other  items,  were   included  700/.  for  a 
year's  salary,  from   the  date  of  the  dismissal ;  320/.  for 
die  expenses  of  the  Plaintiff's  journey  from  the  mines  to 
Buenos  Ayres,  and  of  the  passage  of  himself,  his  wife, 
and   four  children,  thence  "to  England ;  and  470/.  for 
the  Plaintiff's  salary,  at  750/.   per  annum,   from  the 
28th  August  1828  to  the  14th  April  1829,  the  end  of 
the  third  year  from  his  arrival  at  the  mines. 
No  special  damage  was  proved. 
Gaselee  J.  before  whom  the  cause  was  tried  at  the 
last  London  sittings,  thought  that  under  the  circum- 
stances of  the  case  the  Plaintiff  could  not  claim  these 
two  latter  sums ;  accordingly,  a  verdict  was  found  for 
the  Plaintiff  fofr  1025/.,  with  leave  for  him  to  move  to 
increase  damages  to  the  amount  of  1815/.,  by  adding 
the  two  sums  of  320/.  and  470/. 


1830. 


Wilde  Serjt.  now  moved  accordingly.  If  the  Plaintiff 
had  been  permitted  to  serve  out  his  three  years  ac- 
cording to  the  contract,  he  would  have  been  entitled  to 
the  expenses  for  the  return  of  his  family.  But  unless 
the  contract  were  legally  determined,  it  must  be  taken 
to  have  been  in  force  for  the  whole  period  named  in  it : 
and  it  never  was  legally  determined.  The  directors 
were  bound  by  a  condition  precedent,  not  to  determine 
the  contract  without  giving  a  year's  notice  or  a  year's 
salary.  Having  neglected  to  give  either,  they  are  still 
liable  to  the  full  extent  of  the  agreement;  which,  as  the 

Plaintiff 
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Plaintiff  was  to  have  three  years'  salary  from  the  day  of 
his  arrival  at  the  mines,  entitles  him  to  the  4-70/.,  from 
the  28th  of  August  1827  to  the  14th  of  April  1828,  as 
well  as  to  the  expenses  of  his  family's  return. 

Toddy  Serjt.  moved  at  the  same  time  to  reduce  the 
damages  to  461/.  18s.  4d^  on  the  ground  that  the  jury 
had  not  made  allowance  for  a  sum  which  it  was  alleged 
the  Plaintiff  had  received  in  the  course  of  his  employ- 
ment in  America* 


Tindal  C.J.  The  jury  in  the  main  have  done  jus- 
tice, and  the  verdict  ought  not  to  be  disturbed. 

My  Brother  Wilde'*  motion  stands  on  the  construction 
of  the  agreement:  he  argues,  that  the  contract  between 
the  parties  not  having  been  determined  in  the  mode 
pointed  out  by  the  agreement,  it  must  be  considered  as 
subsisting  for  the  whole  time  originally  contemplated. 
But  this  action,  like  others  of  the  same  sort,  is,  brought 
because  the  contract  has  been  violated;  and  the  case  has 
been  correctly  dealt  with  if  the  jury  have  given  damages 
for  the  breach.  The  agreement  says,  "  The  directors 
shall  be  at  liberty  to  dissolve  this  agreement  at  any  time, 
on  giving  to  the  said  «7. 0.  French  twelve  calendar  months9 
notice  in  writing,  or  paying  to  him  twelve  months9 
salary  in  lieu  of  such  notice ;  and  on  paying  to  him  a 
reasonable  sum  towards  defraying  his  expenses  from 
,  South  America  to  England!*  The  jury,  therefore,  have 
not  erred  if  they  have  put  the  plaintiff  in  the  same  situ- 
ation as  if  the  directors,  upon  dismissing  him,  had  paid 
at  the  time  twelve  months'  salary,  and  a  reasonable  sum 
towards  defraying  his  expenses  from  South  America  to 
England. 

It  is  true,  notice  of  dismissal  was  not  given;  but 
suppose  the  directors,  at  the  date  of  their  letter  had 
paid  down  750/.  in   addition   to   the  expenses   of  the 

Plaintiff's 
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Plaintiff's  own  return ;  would  not  that  have  been  suffi- 
cient? That  is  the  amount  which  in  effect  the  jury 
have  given,  so  that  there  is  no  part  of  the  agreement 
which  their  verdict  leaves  untouched.  The  clause  for 
the  payment  of  the  expenses  of  the  Plaintiff's  family, 
applies  only  to  the  case  of  three  years'  service  fully  per- 
formed ;  but  damage  for  the  breach  of  the  contract  is 
what  is  claimed  at  the  hands  of  the  jury.  If  any  special 
damage  had  been  alleged  and  proved,  as  resulting  from 
the  directors  not  having  paid  the  year's  salary  at  the 
time  of  the  dismissal,  the  jury  might  have,  found  for 
that;  but  the  sum  now  claimed  for  the  expenses  of  the 
return  of  the  Plaintiff's  family  was  not  a  demand  which, 
under  the  circumstances,  the  Plaintiff  was  in  a  situation 
to  make.  The  rule,  therefore,  must  be  refused ;  and 
the  Defendant's  evidence  is  not  sufficiently  clear  to 
support  the  application  which  has  been  made  on  the 
part  of  the  Defendants. 


183Q. 


Gasei<e£  J.  (a)  The  only  points  reserved  were, 
whether  the  Plaintiff  were  entitled  to  the  expenses  of  his 
family's  return,  and  to  salary  from  August  1828  to  April 
1829.  On  those  points  I  had  no  doubt,  and  I  think 
that  the  evidence  affords  no  adequate  ground  for  the 
application  which  has  been  made  on  the  part  of  the 
Defendant 

Rule  refused. 


(a)  Pari  J.  was  absent. 
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Jan.  18.  Doe  dem.  Campbell  v.  Scott. 

Notice  to  a  THHE  Defendant  in  this  case  was  a  tenant  from  week 

to'quif  at  the  to  wee*t»  and  ^ls  wee^  commenced  on  a  Wednesday. 

end  of  hit  He  received  notice  to  quit  on  Friday,  "  provided  his 

tenancy  next  tenancy  expired  on  Friday,  or  otherwise  at  the  end  of 

from  the  date  his  tenancy  next  after  one  week  from  the  date  of  the 

of  the  notice,  notice/' . 

sufficient*  *  *•<«•••       ' 

After  a  sufficient  time  to  cover  a  tenancy  commencing 

with  any  day  in  the  week  this  ejectment  was  brought, 
and  a  verdict  having  been  given  for  the  lessor  of  the 
Plaintiff, 

Lowes  Serjt  moved  to  set  it  aside  and  enter  a  nonsuit, 
on  the  ground  that  the  notice  was  insufficient.  It 
ought,  he  contended,  to  have  specified  some  precise 
time  for  quitting,  or  at  all  events  to  have  required  the 
tenant  to  quit  at  the  end  of  his  current  week. 

But  the  Court  thought  the  notice  sufficient,  and 
Lowes 

Took  nothing. 
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Cumming  and  Others,  Assignees  of  Cavanagh       Feb.  3. 
and  Others,  Bankrupts,  v.  Baily. 

rj^ROVER  for  deeds  and  bills  of  exchange.  z,  a  bill  of 

The  question  in  the  cause  was,  Whether  Nathaniel  exchange  is 
Cavanagh,  Henry  Brown,  and  William  Brown  had  com-  ^1^^ 
mitted  acts  of  bankruptcy ;  as  to  which  the  facts  were  as  meaning  of 
follow:—  ,  J G-4.*.  1*. 

Cavanagh  and  the  Browns  carried  on  the  business  of  fraudulent  de- 
bankers  at  Bath  and  Bristol.  Henry  Brown  lived  at  livery  or  trans- 
Bristol,  William  Brown  lived  in  the  banking  house  at  ^Uconstitute 
Bath,  and  Cavanagh  lived  at  Bath,  but  not  in  the  an  act  of 

banking  house.  baiifauptcy. 

.  *•  Closing 

During  the  week  ending  on  Saturday  the  17th  of  the  doors  and 

December  1825,  the  holders  of  the  notes  of  this  firm  •butters  of  a 

being  seized  with  a  panic,  a  great  drainage  of  the  funds  g\nn\ng  to 

of  the  bank  took  place.  keep  house," 

William  Brawn,  who  had  proceeded  to  London  for  a  *,thoug**  ** 

11  n         banker  be  not 

supply  of  money  on  Monday  the  12th,  returned  to  Bath  domiciled  at 

on  Tuesday  the  13th  with  6000/.,  and  proceeded  again  th«  bank- 
to  London  for  more  the  next  day. 

On  Thursday  morning  the  partners  remaining  in  Bath 
sent  a  special  messenger  to  Wm.  Brown  in  London,  be- 
cause the  absence  of  another  partner  would  have 
occasioned  suspicion ;  they  urged  a  further  supply,  and 
stated  that  if  the  messenger  or  Wm.  Brown  did  not  re- 
turn with  it  on  Saturday  morning,  they  could  not  go  on. 
The  messenger  returned  by  Friday  morning  with  1000/.* 
Pressing  applications  were  forwarded  to  Wm.  Brown  for 
more,  and  on  Sunday  morning  another  1000/.  arrived- 
by  the  post.  :  The  partners  then  wrote  to  Wm.  Brown, 
that  they  had  no  funds  to  meet  the  demands  on  them, 

and- 
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1SS0.  and  that  the  house  must  stop,  unless  they  got  a  supply 
of  gold  immediately.  They  also  sent  a  friend  to  urge 
his  return. 

On  Monday  evening,  the  19th,  Cavanagh  and  Henry 
Brown  came  to  the  resolution  of  stopping  payment, 
unless  Wm.  Brown  arrived  on  Tuesday  morning.  Wnu 
Brawn  not  having  made  his  appearance  on  Tuesday 
morning,  the  door  and  shutters  of  the  bank  at  Bath 
were  by  their  directions  continued  closed,  and  a  placard 
was  posted  on  the  bank  door,  informing  the  public  that 
the  firm  had  been  under  the  necessity  of  suspending 
their  payments. 

A  great  number  of  persons  assembled  in  the  street, 
and  were  clamorous  for  admittance,  exhibiting  their  im- 
patience by  knocking  at  the  door  and  otherwise;  but 
neither  the  door  of  the  bank  nor  the  windows  were 
opened. 

Wm.  Brawn,  on  his  arrival  in  London  on  Wednesday 
evening  the  14th,  went  to  the  London  Coffee  House, 
Ludgate  HiU,  and  was  busily  occupied  till  the  Saturday 
evening  following  in  exertions  to  procure  money,  when 
he  became  so  agitated  with  disappointment,  that  it  was 
thought  he  might  be  tempted  to  commit  violence  on 
himself,  and  at  the  persuasion  of  a  friend  he  removed' 
to  Stevens's  hotel  in  Bond  Street,  where  he  was  found  by 
a  messenger  from  his  partners  sent  to  expedite  his  return. 
No  money  was  raised  after  Saturday,  and  notwithstand- 
ing the  most  pressing  solicitations  by  his  partners  for  his 
immediate  return,  he  did  not  arrive  in  Bath  before 
Tuesday  evening  the  20th. 

He  then  expressed  some  surprise  and  regret  at  the 
circumstance  of  the  bank  having  been  closed,  and  de- 
sired that  any  person  who  called  might  be  admitted 
to  him. 

But  such  as  called  were  admitted  by  a  private  door, 
and  the  doors  and  windows  of  the  bank  remained  closed 
atf  before. 

A  sum 
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A  sum  of  300/.  having  been  paid  by  Lady  Delawarr  ^  1830. 
into  tbe  house  of  the  bankrupts'  London  correspondent 
to  the  credit  of  the  bankrupts,  Wm.  Brown  enclosed  in 
a  letter  to  Lady  Delawarr  a  bilL  of  exchange  for  300/., 
drawn  by  Dr.  Daniel  on  IV.  J.  Smith,  the  property  of 
tbe  firm,  and  advised  her  ladyship  that  he  had  done 
this  in  order  to  allay  any  uneasiness  she  might  feel  from 
the  alarming  circumstances  of  the  times.  This  letter, 
it  was  stated,  came  to  Lady  Delawarr**  hand  about  the 
Christmas  week. 

The  learned  Chief  Justice  told  the  jury,  that  if  they 
thought  the  closing  the  doors  and  windows  of  the  bank 
by  Cavanagh  and  H.  Brown,  was  a  beginning  to  keep 
house,  or  an  absenting  themselves  with  intent  to  delay 
creditors,  they  had  thereby  committed  an  act  of  bank- 
ruptcy. He  left  it  to  the  jury  to  determine,  whether 
Wm.  Brown  had  remained  in  London  for  tbe  purpose  of 
avoiding  his  creditors,  although  he  had  at  first  come, 
thither  for  the  lawful  purpose  of  procuring  money;  and 
also,  whether  he  had  sent  the  bill  of  exchange  to  Lady 
Delawarr  before  or  after  the  20th  of  December. 

A  verdict  having  been  given  for  the  Plaintiff  on  all 
the  points, 

Taddy  Serjt  moved  for  a  new  trial,  on  the  ground 
that  the  closing  the  doors  and  shutters  of  the  bank  was 
not  an  act  of  bankruptcy  in  Cavanagh  and  Henry  Brown, 
the  bank  not  being  their  place  of  residence,  and  the 
beginning  to  keep  house  described  by  the  statute  applying* 
as  he  contended,  only  to  the  dwelling-house,  and  not  to 
the  shop  or  place  of  business  of  the  trader ;  that  Wm. 
Brown  could  not  be  said  to  have  remained  in  London 
for  the  purpose  of  avoiding  creditors,  when  he  had  so 
recently  proceeded  thither  for  the  purpose  of  raising 
money ;  and  that  the  transfer  of  the  bill  of  exchange  to 
Lady  Delawarr,  if  it  took  place  previously  to  the  20th 
of  December,  was  not  a  transfer  of  a  chattel  to  occasion 

Vol.  VI.  C  c  an 
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an  act  of  bankruptcy  within  the  third  .section  of  6  G.  4. 
c.  16. (a);  for  which  he  cited  an  opinion  expressed  by 
Best  C.  J.  in  an  unreported  Nisi  Prius  case  of  Rigley  v« 
Bousfield. 


Wilde  and  Russell  Serjts.  shewed  cause. 

The  closing  the  bank  door  and  shutters  by  Cavanagh 
and  Henry  Brawn  was  an  act  of  bankruptcy  of  the  most 
unequivocal  description.  Within  the  spirit  of  the  statute, 
closing  the  place  of  business  and  refusing  admission  to 
creditors  is  more  conclusively  an  act  of  bankruptcy  than 
closing  the  dwelling-house :  for  it  is  with  the  place  of 
business  that  the  creditors  are  certainly  acquainted,  and 
there  they  have  a  right  at  seasonable  hours  to  expect  their 
debtor.  In  Dudley  v.  Vaughan  (b\  Lord  EUenborough  C.J.  • 
ruled,  that  a  trader  beginning  to  keep  house  with  intent 
to  delay  his  creditors  was  sufficient  to  constitute  an  act 
of  bankruptcy,  though  he  were  only  denied  to  be  seen, 
but  not  denied  to  be  at  home.  And  in  Gillingham  and 
Others  v.  Laing  (c),  a  newsvender,  who  frequented  the 
Royal  Exchange  for  the  purpose  of  collecting  intelligence 
lor  a  newspaper,  appointed  a  creditor  to  meet  him  on 
the  Royal  Exchange,  and  afterwards  directed  a  friend,  if 


(a)  By  which  it  is  enacted, 
"That  if  any  trader  shall  de- 
part this  realm,  or  being  out  of 
this  realm  shall  remain  abroad, 
or  depart  from  his  dwelling- 
house,  or  otherwise  absent  him- 
self, or  begin  to  keep  his  house, 
or  suffer  himself  to  be  arrested 
for  any  debt  not  due,  or  yield 
himself  to  prison  or  suffer  him- 
self to  be  outlawed,  or  procure 
himself  to  be  arrested,  or  his 
goods,  money,  or  chattels  to  be 
attached,  sequestered,  or  taken  in 
execution  ;  or  make  or  cause  to 
be  made,  either  within  this  realm 
or  elsewhere,  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands, 


tenements,  goods,  or  chattels ;  or 
make  or  cause  to  be  made  any 
fraudulent  surrender  of  any  of 
his  copyhold  lands  or  tenements ; 
or  make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  trans- 
fer of  any  of  his  goods  or  chattels; 
every  such  trader  doing,  suffering, 
procuring,  executing,  permitting, 
making,  or  causing  to  be  made 
any  of  the  acts,  deeds,  or  matters 
aforesaid,  with  intent  to  defeat 
or  delay  his  creditors,  shall  be 
deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy." 

(*)  9  Eajtt  491. 

(c)  6  Taunt.  53%* 

the 
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the  creditor  enquired  there  for  him,  to  say  he  was  not 
there :  it  was  held,  that  this  was  an  "  otherwise  absent- 
ing himself,"  which  constituted  an  act  of  bankruptcy 
within  the  statute  1  Jac.  1.  c.  15.  s.  2.  So,  where  he  saw 
a  creditor  at  the  theatre,  and  secreted  himself  under  the 
stage  for  the  purpose  of  avoiding  him. 

Then,  admitting  that  William  Brawn  proceeded  to 
London  for  a  lawful  purpose,  there  was  ample  evidence 
to  warrant  the  jury  in  finding  that  he  remained  there 
for  the  purpose  of  avoiding  his  creditors,  not  having 
courage  to  meet  them.  But  at  all  events,  the  transfer 
of  the  bill  of  exchange  (which,  from  the  language  of  the 
letter  containing  it,  the  jury  had  a  right  to  presume  was* 
previous  to  the  20th  of  December),  was  a  fraudulent 
transfer  of  a  chattel  within  the  meaning  of  the  third 
section  of  6  6. 4.  c.  16.  All  the  text  books  lay  it  down 
that  goods  and  chattels  comprise  every  species  *>f  per- 
sonal property,  including  ckoses  in  action  (a),  even  in 
forfeitures  to  the  crown :  and  though  a  distinction  was' 
formerly  attempted  to  be  made  between  bonds  and 
simple  contract  debts,  that  distinction  was  overruled  in 
SladSs  case,  (J)  "  From  that  time  to  the  present," 
according  to  Abbott  C.  J.  in  Btdlock  v.  Dodds  (c)  "  debts 
by  simple  contract  have  been  constantly  seized  into  the 
king's  hands  upon  outlawry.  Indeed,  the  words  bona 
et  catalla,  jointly  or  separately,  in  our  ancient  statutes 
and  law-writers  denote  personal  property  of  every  kind, 
as  distinguished  from  real."  In  the  statutes  regarding 
bankrupts  the  same  words  have  received  the  same  con- 
struction from  the  earliest  periods.  Thus,  bonds  and 
bills  have  been  holden  to  pass  to  the  assignees  under 
the  clauses  which  vest  in  them  goods  in  the  order  and 
disposition  of  the  bankrupt.  Byatt  v.  RoUe  (<?),  Horn' 
Homer  v.  Proud,  (e) 


1830. 


(b)  4  top.  93- 


(</)  i  Atk.  17 %.  i  Fes.  ten.  363.  t 
(*)  %B.&  A.  3*7. 
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1830.  ,  Taddy>  (Bompas  Serjt.  was  with  him,)  contra.  It  i» 
not  denied  that  goods  and  chattels  may  include  bills  of 
exchange,  but  they  do  not  necessarily  include  them; 
and  it  has  been  holden  they  ought  not  to  be  described 
as  chattels  in  an  indictment  Sadi  and  Monies  case,  (a) 
So  that  it  is  competent  to  the  legislature  to  employ  those 
terms  in  a  more  restricted  sense,  and  it  is  proposed  to 
shew  that  they  .are  so  employed  in  the  third  section  of 
6  G.  4.  That  section  makes  a  fraudulent  transfer  of 
goods  and  chattels  an  act  of  bankruptcy ;  an  act  which 
was  formerly  esteemed  a  crime,  and  punishable  as  such. 
The  clause  creating  an  offence  will  receive  a  more  rigid 
construction  than  clauses  which  merely,  pass  to  the 
assignees  goods  and  chattels  found  in  the  disposition  of 
the  bankrupt;  and  this,  although  the  act  may  be  in 
other  respects  remedial.  In  Bones  v.  Booth  (6)  it  was 
held,  that  where  an  act  is  at  once  penal  and  remedial, 
the  penal  clauses  are  to  be  construed  strictly.  The 
cases,  therefore,  which  have  laid  down  that  bills  of 
exchange  pass  as  chattels  to  the  assignees,  do  not  decide 
the  question,  whether  the  transfer  of  a  bill  of  exchange 
is  a  transfer  of  a  chattel  constituting  an  act  of  bank- 
ruptcy. Those  cases,  too,  were  decided  under  repealed 
statutes,  and  the  present  statute  must  be  construed  by 
itself.  Now,  it  may  be  collected  from  the  statute  itself 
that  the  legislature  has  employed  the  words  "  goods  and 
chattels  "  in  the  third  section  in  a  limited  sense,  not  in- 
cluding bills  of  exchange ;  for  in  that  section,  the  oper- 
ation of  which  is  penal,  no  mention  is  made  of  bills  or 
bonds;  but  two  acts  of  bankruptcy  are  created  with 
respect  to  goods  and  chattels:  the  first,  by  the  party's 
allowing  them  to  be  attached,  sequestered,  or  taken  in 
execution ;  the  second,  by  hi*  fraudulently  transferring 
them :  from  which  it  might  be  inferred  that  the  effect  of 
a  fraudulent  transfer  was  confined  to  such  goods  and 
chattels  as  may  be  the  subject  of  attachment,  sequestra- 
fa)  a  East)  PL  C.  c.  16.  s.  37.  (b)  %  W.  BL  1226. 

tion, 
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tion,  or  execution ;  (and  this  was  the  ground  of  the 
opinion  of  Best  C  J.  in  Bdgley  v.  Bousfield.)  But  the 
language  of  the  seventy-third  section  makes  this  clear. 
That  section  gives  the  commissioners  power  to  sell  and 
dispose  of  any  goods  or  chattels  which  the  bankrupt, 
being- at  the  time  insolvent,  may  have  transferred  to  any 
person,  and  also  any  bills,  bonds,  notes,  or  other  securi- 
ties which  he  may  have  made  over  under  the  same 
circumstances.  By  specifying  the  making  over  of  bills 
and  notds,  &c.  as  something  distinguished  from  the 
transfer  of  goods  or  chattels,  it  is  manifest  the  legislature 
never  intended  to  affect  the  transfer  of  bills  with  the 
consequences  of  a  transfer  of  other  chattels. 

Nor  was  the  gift,  delivery,  or  transfer  here  complete; 
for  the  evidence  does  not  shew  that  the  bill  ever  came 
to  the  bands  of  Lady  Delawarr,' or  that  she  would  have 
accepted  it. 

{Per  Curiam*  It  is  the  conduct  of  the  donor,  not  of 
the  donee,  that  constitutes  the  act  of  bankruptcy.] 

Then,  with  regard  to  Cavanagh  and  H.  Brown,  there 
was  no  change  of  place  and  no  denial  of  creditors ;  and 
without  one  of  those  ingredients,  their  conduct  could 
not  be  esteemed  an  absenting  themselves,  or  a  keeping 
house  with  intent  to  delay  creditors. 


18S0. 


Tindal  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  question  is,  Whether  the  evidence  in 
this  cause  establishes  that  acts  of  bankruptcy  have  been 
committed  by  the  three  partners  CavanagA,  Henry  Browny 
and  William  Brown.  With  regard  to  the  former,  it  ap- 
pears that  they  being  bankers,  and  finding  themselves* 
insolvent,  directed  that  the  door  and  shutters  of  their 
bank  should  not  be  opened  on  Tuesday  the  20th  of 
December  i  and  that  they  were  never  opened,  notwith- 
standing persons  were  clamouring  on  the  outside :  and 
the  question  is,  Whether  that  was  not  a  beginning  to 
keep  house  within  the  meaning  of  the  statute 

Cc  3  It 
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1830.  It  has  been  contended,  the  keeping  house  in  the  statute 

*'~w  applies  only  to  the  dwelling  house  of  the  party;  and 

v.  that  no  act  of  bankruptcy  was    committed,  because 

Baily.       Cavanagh  and  H.  Brown  did  not  dwell  fit  the  bank. 

But  there  is  no  ground  for  such  a  distinction :  on  the 

contrary,  the  statute  seems  to  apply  more  appropriately 

to  the  place  where  the  trader's  business  is  carried  on, 

and  where  his  creditors  may  naturally  expect  to  find 

him,  than  to  his  dwelling-house,  where  that  is  apart 

from  his  place  of  business.     It  might  fairly  be  inferred 

the  bankers  were  within  at  the  time  the  creditors  were 

clamorous  without,  and  it  is  therefore  difficult  to  conceive 

a  clearer  act  of  bankruptcy. 

With  respect  to  William  Brown,  the  acts  of  bank- 
ruptcy are  of  two  kinds:  one,  the  absenting  himself 
with  intent  to  delay  his  creditors ;  the  other,  a  fraudulent 
transfer, of  a  chattel.  On  the  first  head,  the  evidence 
was,  that  he  went  to  London  for  the  purpose  of  raising 
money  to  support  the  firm ;  that  he  received  letters 
from  his  partners  urging  him  to  return,  and  stating  that 
the  house  could  not  go  on  unless  he  did  so,  or  trans- 
mitted money ;  and  that,  during  his  stay  in  London,  he 
was  employed  at  different  times  in  the  endeavour  to 
obtain  money.  The  question  was,  Whether  he  was  so 
employed  the  whole  of  the  time,  or  whether,  after  his 
exertions  had  failed,  he  did  not  remain  for  the  purpose 
of  avoiding  his  creditors.  As  to  that,  it  appeared  that 
a  friend,  sent  up  to  urge  his  return,  found  him,  not  at 
places  where  he  was  likely  to  obtain  money,  but  at  the 
West  end  of  the  town,  in  such  distress  of  mind  as  to  give 
rise  to  an  apprehension  that  he  had  a  design  against  his 
own  existence.  It  was  for  the  jury  to  determine  whether 
he  was  then  remaining  in  .London  with  the  hope  of 
raising  money,  or  for  some  other  reason;  and  I  am  not 
dissatisfied  with  their  decision. 

Upon  the  other  point  the  evidence  was,  that  about 
the  Christmas  week,  the  agent  of  one  of  the  customers 

of 
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of  the  firm  received  in  London  a  letter  written  by       1830. 
William  Brawn,  in  which  he  said,  that  considering  the 
alarm  tag  state  of  the  times,  and  to  allay  any  appre- 
hension, he  had  enclosed  a  security  to  the  amount  of 
the  money  which  his  customer  had  in  the  bank. 

The  letter  contained  a  bill  of  exchange  for  300/. ;  and 
assuming,  as  the  jury  have  properly  found,  that  the 
letter  was  written  previously  to  the  20th  of  December, 
the  question  is,  Whether  a  bill  of  exchange  falls  within 
the  meaning  of  the  words  goods  and  chattels  in  the 
third  section  of  the  6  G.  4.  c.  16.,  which  makes  a  fraudu- 
lent gift,  delivery,  or  transfer  of  the  trader's  goods  and 
chattels  an  act  of  bankruptcy ;  and  whether  that  sense 
can  also  be  put  bn  the  same  words  in  other  parts  of  the 
act,  so  that  the  construction  may  be  uniform  throughout. 
Undoubtedly,  in  some  of  the  old  books,  and  previously 
to  the  decision  in  Slack's  case,  bills  of  exchange  seem 
not  to  have  been  considered  as  goods  and  chattels,  (a) 
But  in  modern  times  a  different  opinion  has  prevailed; 
and  goods  and  chattels  have  been  deemed  to  include  not 
only  things  that  pass  by  delivery,  but  also  choses  in 
action;  an  instance  of  which  is  presented  by  the  form  of 
this  action,  which  is  trover  for  the  bill.  It  is  no  answer 
to  say  that  bills  of  exchange  have  not  been  esteemed 
chattels  under  certain  acts  of  parliament  creating 
offences,  andvthat  an  act  of  bankruptcy  is  in  the  feature 
of  a  crime;  because,  although  in  times  when  trade  was 
little  practised  or  understood,  some  kind  of  criminality 
seems  to  have  attached  to  such  an  act,  such  an  opinion 
can  no  longer  prevail,  when  the  legislature  itself  permits 
a  trader  to  commit  an  act  of  bankruptcy  by  declaring 
his  insolvency  in  the  Gazette.  But  the  same  language 
is  used  in  the  seventy-second  section,  which  enables  the 
commissioners  to  sell  and  dispose  of  goods  alid  chattels 
in  the  disposition  of  the  bankrupt,  with  the  consent  of 

(a)  See  the  argument  for  the  Defendant  in  Bullock  v.  Doddj,  * 
*  £.&.<*•  268. 

C  c  4  the 
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the  true  owner.  Those  words  in  former  acts  containing 
the  same  provision  have  been  repeatedly  holden  to 
include  choses  in  action,  and  in  Hornblower  v.  Proud 
the  Judges  of  the  Court  of  King's  Bench  were  unani- 
mous on  the  point;  and  though  it  has  been  urged  that 
the  seventy-third  section  would  lead  to  a  different  con- 
clusion, the  provisions  of  that  section,  expressed  in  the 
same  language,  were  to  be  found  in  the  statutes  upon 
which  the  cases  just  alluded  to  were  decided.  But 
looking  at  the  seventy-third  section,  we  may  discover 
the  reason  why  bills  and  bonds  were  particularly  spe- 
cified. That  section  enacts,  "  That  if  any  bankrupt, 
being  at  the  time  insolvent,  shall  (except  upon  the 
marriage  of  any  of  his  children,  or  for  some  valuable 
consideration,)  have  conveyed,  assigned,  or  transferred 
to  any  of  his  children,  or  any  other  person,  any  here- 
ditaments, offices,  fees,  annuities,  leases,  goods,  or 
chattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or 
have  transferred  his  debts  to  any  other  person  or  per- 
sons, or  into  any  other  person's  name,  the  com- 
missioners shall  have  power  to  sell  and  dispose  of  the 
same  as  aforesaid ;  and  every  such  sale  shall  be  valid 
against  the  bankrupt,  and  such  children  and  persons 
*s  aforesaid,  and  against  all  persons  claiming  under 
him." 

The  first  part  of  the  section  seems  to  apply  to  cases 
where  the  conveyance  or  transfer  is  by  deed ;  and  the 
second,  where  it  is  by  manual  delivery,  without  which 
bills  or  notes  do  not  usually  pass ;  and  gift  or  delivery, 
.  not  conveyance  or  assignment)  is  the  mode  of  transfer  of 
chattels  specified  in  the  third  section.  Then,  under  the 
seventy-second  section,  there  has  been  a  general  under- 
standing in  all  the  Courts,  that  goods  and  chattels  in- 
clude bills  of  exchange.  Upon  the  principle,  there- 
fore, of  giving  the  same  construction  to  the  same  lan- 
guage in  different  parts  of  the  same  statute,  we  decide 

that 
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that  the  transfer  of  the  bill  of  exchange  by  William 
Brawn  was  an  act  of  bankruptcy  within  the  meaning  of 
the  third  section.  Indeed,  it  would  be  a  very  narrow 
construction  of  the  act,  to  hold  that  a  banker,  whose 
most  valuable  property  often  consists  of  bills  and  notes, 
could  not  commit  an  act  of  bankruptcy  by  a  fraudulent 
transfer  df  them. 


18S0. 


Park  J.  I  am  of  the  same  opinion.  As  to  Cavanagh 
and  Henry  Brown,  the  case  very  much  resembles  Dudley 
v.  Vaughan.  (a)  There  the  trader  ceased  to  appear  as 
usual  in  his  counting-house,  and  sat  upstairs  in  a 
parlour;  and,  his  affairs  being  much  embarrassed,  de- 
sired his  clerks  to  say  to  any  of  his  creditors  who  should 
call  that,  on  account  of  the  stoppage  of  a  house  in 
Ireland,  he  was  obliged  to  suspend  his  payments.  Lord 
EUenborough  said,  "  If  a  trader  shuts  himself  up  in  his 
house,  debarring  all  access  to  it,  whereby  his  creditors 
are  delayed,  an  act  of  bankruptcy  is  established  by  proof 
of  his  having  done  so.  And,  generally,  if  a  trader 
secludes  himself  in  his  house  to  avoid  the  fair  oppor- 
tunity of  his  creditors,  who  are  thus  deprived  of  the 
means  of  communicating  with  him,  he  begins  to  keep 
house  within  the  meaning  of  the  legislature,  and  commits 
an  act  of  bankruptcy.  Here  the  question  must  turn 
chiefly  upon  the  intent.  It  clearly  appears  that  the 
plaintiff  changed  his  usual  place  of  sitting,  and  that 
several  of  his  creditors  who  called,  and  must  have  found 
him  had  he  remained  there,  went  away  without  seeing 
him.  Therefore,  if  he  withdrew  from  the  counting- 
house  to  the  parlour  for  privacy  and  seclusion,  and  with 
a  view  to  avoid  the  personal  solicitations  of  his  creditors/ 
by  so  doing  he  committed  an  act  of  bankruptcy."  And 
though  the  cause  was  conducted  by  the  Attorney- 
General  of  that  day,  the  propriety  of  this  decision  was 
never  disputed. 

(a)  I  Campb.  371. 

With 
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1830.  With  respect  to  William  Brawny  I  concur  in  the 

finding  of  the  jury;  for  though  it  is  not  an  act  of 
bankruptcy  if  a  trader  leaves  his  house  for  the  purpose 
of  obtaining  money,  yet  if  he  fail  to  obtain  it,  and 
from  fear  or  nervousness  delays  his  return,  a  jury  may 
reasonably  infer  that  he  seeks  to  avoid  his  creditors.  As 
to  the  delivery  of  the  bill  of  exchange,  the  arguments 
drawn  from  the  criminal  law  have  no  bearing  on  the 
question,  because,  whatever  might  have  been  thought  in 
ancient  times,  an  act  of  bankruptcy  is  not  now  a  crime, 
and,  under  all  the  bankrupt  statutes,  goods  and  chattels 
have  been  held  to  include  bills  of  exchange;  and  seeing 
that  a  large  portion  of  the  property  of  bankers  must 
consist  of  such  instruments,  it  would  be  absurd  to  hold 
the  contrary.  The  point  was  expressly  decided  in  Horn- 
blower  v»  Proud;  and  as  Mr.  Justice  Best  was  one  of  the 
Judges  who  pronounced  that  decision,  it  is  difficult  to 
suppose  he  could  afterwards  have  held  the  contrary. 

Gaselee  J.  I  have  not  a  shadow  of  doubt  as  to 
Cavanagh  and  Henry  Brown  ;  and  there  is  no  reason  for 
thinking  the  jury  have  come  to  an  erroneous  opinion  as 
to  the  conduct  of  William  Brown.  The  point  as  to  the 
bill  of  exchange  has  been  already  decided  after  an 
elaborate  argument 

Bosanquet  J.  abstainecLfrom  giving  any  opinion,  not 
having  been  present  during  the  argument. 

Rule  discharged. 
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Rathbone  v.  John  and  David  Drakeford.         Feb.  4. 


A  CTION  for  money  paid  to  the  use  of  the  Defend-  One  of  two 

"  ante.     The  Defendant  David  Drakeford,  on  the  ^^^ 

12th  November  last,  gave  a  cognovit  for  the  amount,  and  ing,  after  the 

t6  pay  costs  as  between  attorney  and  client;  upon  which  P"tn««hjP 
.     r  *  *  .         f  was  dissolved, 

judgment  was  entered  up  and  execution  issued.  given,  jn  an 

A  rule  nisi  was  obtained  to  set  aside  this  judgment  action  against 

and  execution,  upon  an  affidavit  of  John  Drakeford  that  eoxn^  for 

he  had  dissolved  a  partnership  with  David  Drakeford  in  debt  and  costs 

July  last;  that  he  had  never  authorized  the  Plaintiff  to  *•  ******* 

attorney  and 
pay  any  sum  on  account  of  the  partnership ;  had  never  c^tntf  without 

heard  of  the  debt  in  respect  of  which  the  supposed  pay-  the  knowledge 

roent  was  made;  and  that  the  cognovit  signed  by  David  ftafant  tne~ 

Drakeford  was  signed  without  the  knowledge  or  consent  Court  set  the 

of  John  Drakefordy  and  subsequently  to  the  dissolution  ^f|ement 

of  their  partnership. 

The  Plaintiff  thereupon  deposed,  that  at  the  request 
of  David  Drakeford  he  had  paid  the  money  sought  to  be 
recovered  in  this  action  to  a  person  alleging  himself  to 
be  a  creditor  of  the  firm  of  John  and  David  Drakeford: 
David  Drakeford  acknowledging  the  correctness  of  the 
demand,  and  afterwards  alleging  that  be'  had  the  sanc- 
tion of  John  Drakeford  for  signing  the  cognovit. 

David  Drakeford  made  no  affidavit 

Taddy  Serjt.  now  shewed  cause  against  the  rule. 

The  Court  will  not  control  the  power  of  a  Co-plain- 
tiff to  release  a  Defendant,  except  upon  a  very  strong 
case  of  fraud :  Jones  v.  Herbert,  (a)    And  upon  the  same 

(a)   7  Taunt.  421. 

principle, 
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IB  30.       principle,  and  subject  to  the  same  restriction,  they  will 
„  "~'~-       not  control  the  power  of  a  Co-defendant  to  give  a  cog- 

RATHBONE  r  o  a 

Vm  nbvit.     Here  there  is  no  allegation  of  fraud ;  and  though 

Drakxford.  the  cognovit  was  given  subsequently  to  the  dissolution  of 
the  partnership,  the  cause  of  action  was  a  debt  incurred 
during  the  partnership.  An  acknowledgment  of  one 
partner,  made  after  dissolution  of  partnership,  would 
bind  the  other  partner,  and  a  cognovit  ought  to  have  the 
same  effect ' 

Wilde  Serjt,  in  support  of  the  rule,  treated  the  conduct 
of  David  Drakeford  as  a  fraud  on  his  partner. 

Tindal  C.  J.  It  is  quite  clear,  that  after  the  partner- 
ship was  dissolved,  one  of  the  parties  had  no  power  to 
bind  the  other  to  pay  costs  as  between  attorney  and 
client 

Rule  absolute. 


Feb.  4. 


Tomlins  t>.  Lawrence. 


The  Plaintiff,    HPHIS  was  an  action  by  the  indorsee  against  the  ac- 
a*  atosTthe1  ceptor  of  a  bill  of  exchange, 

acceptor  of  a 
bill  of  ex- 
change, being 
called  on  by 
rule  to  de- 
liver up  the 
bill  on  pay- 
ment of  debt 
and  costs, 

was, -by  delivery  of  the  instrument,  holden  to  have  complied  with  the  rule,  although 
he  had  rendered  it  a  nuility  by  considerable  erasures. 

The 


Taddy  Serjt.  had  obtained  a  rule,  calling  on  the 
Plaintiff  to  shew  cause  why  the  proceedings  should  not 
be  stayed  on  payment  of  debt  and  costs,  and  why  he 
should  not  deliver  up  the  bill  of  exchange  to  the  De- 
fendant. 
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The  Plaintiff  now  offered  to  deliver  up  the  bill ;  but 
certain  extraordinary  erasures  having  been  made  .on  it 
while  in  his  hands, 

Taddy  objected,  that  the  delivery  of  a  paper  so 
spoliated  and  rendered  a  nullity,  was  no  compliance  with 
a  rule  which  called  for  the  delivery  of  a  bill  of  exchange ; 
and  required  that  the  proceedings  should  now  be  stayed 
without  payment  of  debt  or  costs. 

Tindal  C.J*  The  delivery  of  the  paper  is  a  com- 
pliance with  the  requisition  in  the  rule;  and  if  any  injury 
has  accrued  to  the  Defendant,  he  must  resort  to  ulterior 
proceedings.  The  spoliation  of  the  bill,  however,  is 
sufficient  to  justify  our  making  the  rule  absolute  without 
costs. 

Rule  absolute  accordingly* 


S77 


1880. 


TOMLINS 
V. 

Lawrence. 


Joyce  v.  Pratt. 


Feb.  4. 


HPHE  Defendant  was  arrested  on  the  5th  of  January,  Where  De- 

and  bail  was  put  in  to  the  sheriff  for  his  appearance  fcndant»  8ub" 
r  rr  sequentlyto 

m  eight  days  of  St.  Hilary.     On  the  19th  of  January  he  arrest,  and  be- 

was  convicted  at  the  Old  Bailey  sessions  for  stealing  fore  perfecting 

2076  pounds  of  bristles,  but  judgment  was  respited;  a  ^oralJt. 

point  of  law  being  reserved  for  the  opinion  of  the  twelve  ted  to  crimi- 

Judges.  ^C^9 

°  in  which  he 

remained,. 

Andrews  Serjt,  on  the  part  of  the  bail  to  the  sheriff,  awaiting  the 

obtained  a  rule  calling  on  the  Plaintiff  to  shew  cause  decfon T^thc 
°  twelve  Judges 

on  a  point  of  law  arising  out  of  his  defence  on  the  criminal  charge,  the  Court  refused 

to  enlarge,  till  the  opinion  of  the  Judges  should  have  been  delivered,  the  time  for 

perfecting  special  bail,  or  to  permit  the  sheriff's  bail  to  render  him. 

why 
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1880. 


Joyce 

*  v. 

Pratt. 


why  the  bail  should  not  have  till  the  fifth  day  of  next 
Easier  term,  or  until  two  days  after  the  opinion  of  the 
twelve  Judges  should  have  been  known,  to  put  in  and 
perfect  special  bail  for  the  Defendant,  or  render  him  in 
discharge  thereof. 


Janes  Seijt  shewed  cause.  The  bail  are  not  entitled 
to  the  indulgence  asked,  nor  can  it  be  granted  without 
injury  to  the  Plaintiff.  -  Bail  to  the  sheriff  cannot  render; 
their  obligation  is  only  for  the  Defendant's  appearance; 
and  till  appearance  the  Plaintiff's  proceedings  are  stayed 
Then,  this  Court  cannot  issue  a  habeas  corpus,  to  charge 
in  a  civil  action  a  prisoner  in  custody  upon  a  criminal 
matter ;  Walsh  v.  Davies.  (a)  Nor  could  the  Court  of 
King's  Bench  do  it  till  bail  above  have  justified ;  Sharp 
v.  Sherif.  (b) 

Tindal  C.  J.  The  justice  of  the  case  is,  that  upon 
payment  of  costs,  and  putting  the  Plaintiff  in  the  same 
situation  as  if  bail  had  been  put  in  in  due  time,  four 
days  be  now  allowed  for  putting  in  and  perfecting  spe- 
cial bail. 


(tf)   4iV.ft.a45. 


(b)  7  T.  ft.  a*6. 


IN   THE    lOTH  &  llTH   YEARS   OF   GEO.  IV. 


Greenslade  v.  Haluday.  *'*•  8. 


HTHE  declaration  stated,  The  Plaintiff, 

•       That  before  and  at  the  time  of  committing  the  ^^d.». 

ngnt  to  irn- 
grievance  by  Defendant  thereinafter  mentioned,  a  cer-  gate  his  mea- 

tain  close  of  meadow  land,  with  the  appurtenances,  J*ow  bv  Plac" 

situate  and  being  in  the  parish  of  Old  Cleeve,  in  the  lof9C  gt0De8 

county  of  Somerset,  and  near  to  a  certain  stream  or  across  a  small 

watercourse  there,  was  ifi  the  possession  and  occupation  J^*£^y  a 

of  one  William  Hagley  the  younger,  as  tenant  thereof  board  or  fen- 

to  Plaintiff,  (the  reversion  thereof  then  and  still  be-  ^r,/**SDfd 

longing  to  Plaintiff,)  to  wit,  at,  &c.     That  long  before,  meana  of  two 

and  until  and  at  the  time  of  the  committing  the  griev-  stakes,  which 

ance  thereinafter  mentioned,  a  great  part  of  the  water  of  ^nn,^  by 

the  said  stream  or  watercourse  did  run  and  flow,  and  of  his  predeces- 

right  ought  to  have  run  and  flowed,  and  still  of  right  *°n\  n 

ought  to  run  and  flow  therefrom,  under  a  certain  arch,  fendant,  who 

unto  and  into  and  along  a  certain  channel,  and  thence  had  rights  on 

unto,  into,  and  over  a  certain  close  of  Defendant,  and  8tream  re. 

from  thence  through  a  hole  under  the  cellar  of  a  certain  moved  the 

dwelling-house,  unto  and  into  a  certain  channel,  and  "tal"?  ^*j the 

from  thence  unto  and  into  the  said  close  of  meadow      a  verdict 

land,  'for  the  irrigating  and  watering  of  the  said  close,  having  been 

and  the  benefit  and  improvement  of  the  soil  thereof,  to  p^ntiffin  an 

wit,  at,  &c,;  yet  Defendant  well  knowing  the  premises,  action  for  such 

but  contriving  and  wrongfully  and  unjustly  intending  to  p^^^f^L 

injure,  prejudice,  and  aggrieve  Plaintiff  in  his  rever-  to  set  it  aside ; 

sionary  estate  and  interest  of  and  in  the  said  close  of  aiding*  that 

meadow  land,  with  the  appurtenances,  whilst  the  same  was  had  no  rigj,t 

so  in  the  possession  and  occupation  of  the  said  W.  Hagley  to  remove  the 

board  as  well 
as  the  stakes,  on  the  ground  that  the  stakes  gave  the  board  a  character  of  permanency 
incompatible  with  her  own  rights. 

the 


Greenslade 
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1830.  the  younger,  as  tenant  thereof  to  Plaintiff  as  aforesaid, 
and  whilst  the  Plaintiff  was  so  interested  therein  as 
aforesaid,  to  wit,  on  the  1st  January  1829,  at,  &c. 
Halliday.  wrongfully  and  unjustly,  without  the  leave  or  licence 
and  against  the  will  of  Plaintiff  pulled  down  and  re- 
moved, and  caused  and  procured  to  be  pulled  down 
and  removed,  a  certain  board  before  then  erected,  and 
then  standing  and  being  in  and  across  the  said  stream 
or  watercourse,  for  the  purpose  of  diverting  and  turn- 
ing the  said  part  of  the  said  water  there  under  the  said 
arch,  and  unto  and  into  and  along  the  said  channel  and 
close  of  the  Defendant,  unto  and  into  the  said  close  .of 
meadow  land,  for  irrigating  and  watering  the  same  and 
benefiting  and  improving  the  soil  thereof  as  aforesaid, 
and  wrongfully  and  unjustly  kept  and  continued,  and 
caused  to  be  kept  and  continued,  the  said  board  so 
pulled  down  and  removed  as  aforesaid,  for  a  long  space 
of  time,  to  wit,  from  thence  hitherto,  and  thereby, 
during  the  time  aforesaid,  wrongfully  and  unjustly  let 
down  and  drew  off,  and  caused  to  be  let  down  and 
drawn  off,  a  great  part  of  the  water  of  the  said  stream 
or  watercourse,  which  during  the  time  aforesaid  ought 
to  have  run  and  flowed,  and  otherwise  might  and  would 
have  run  and  flowed,  and  hindered  and  prevented  the 
same  from  running  and  flowing  under  the  said  arch, 
unto,  into,  and  along  the  said  channel,  and  thence 
unto,  into,  and  over  the  said  close  of  the  Defendant, 
and  through  the  said  hole  and  channel  unto  and 
into  the  said  close  of  meadow  land  for  the  purposes 
aforesaid;  and  by  means  of  the  several  premises 
aforesaid,  the  said  close  of  meadow  land  and  the  soil 
thereof  had  been  and  were  greatly  impoverished,  dete- 
riorated, and  lessened  in  value,  and  Plaintiff  had  been 
and  was  thereby  greatly  injured,  prejudiced,  and  ag- 
grieved in  his  reversionary  estate  and  interest  of  and  in 
the  said  close  of  meadow  land,  with  the  appurtenances 

so 
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so  in  the  possession  and  occupation  of  the  said  William       1830. 
Hagley  the  younger,  as  tenant  thereof  to  Plaintiff  as     v "  -  tu  ' 

m  (yREENSLADE 

aforesaid,  to  wit,  at,  &c.  v. 

At  the  trial  before  Burrough  J.,  last  Somerset  assizes,    Haixiday. 
it  appeared  that  the  Plaintiff  was  the  proprietor  of  cer- 
tain ancient  meadow  land,  near  a  small  stream  which 
flowed  through  land  belonging  to  the  Defendant. 

For  fifty  years  the  tenants  of  the  Plaintiff,  and  their 
predecessors,  had  been  accustomed  to  enter  on  the  De- 
fendant's land,  and  pen  back  the  water  of  this  stream,  by 
placing  a  row  of  loose  stones  across  it  at  a  certain  point ; 
and  when  the  water  was  so  penned  back  by  this  dam  or 
obstruction,  a  portion  of  it  ran  through  a  small  arch- 
way, along  an  artificial  cut,  which  passed  to  some  dis- 
tance over  the  Defendant's  land,  and  thence  irrigated  the 
Plaintiff's  meadow. 

In  seasons  when  the  loose  stone's  would  not  pen  the 
water  sufficiently  high  for  this  purpose,  the  tenants,  as 
the  Plaintiff's  witnesses  alleged,  were  accustomed  to 
place  a  board  or  fender  across  the  stream ;  but  neither 
the  board  nor  the  stones  had  been  permanently  fixed, 
till,  in  January  1829,  the  Plaintiff's  tenant  placed  a 
board  in  front  of  the  stones,  an£  fastened  it  down  by 
two  stakes  driven  into  the  bed  of  the  stream,  on  the 
top  of  which  stakes  were  crooks  embracing  the  upper 
edge  of  the  board. 

Whether  this  board  penned  the  water  higher  than 
the  ordinary  dam  of  loose  stones,  or  whether  a  board 
had  ever  been  used  before,  except  at  a  remote  period, 
when  the  Plaintiff's  land  had  belonged  to  the  pre- 
decessors of  the  Defendant,  did  not  very  distinctly 
appear  at  the  trial ;  the  evidence  as  to  those  points  being 
conflicting.  But  the  Defendant,  conceiving  that,  at  all 
events,  the  permanency  of  the  dam  might  establish  for 
the  Plaintiff  a  right  to  a  greater  extent  than  he  had  en- 
joyed before,  and  be  prejudicial  to  her  own  enjoyment 

Vol.  VI.  D  d  of 
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1850.       of  a  mill  above  and  of  water  meadows  below  the  dam, 

Gr     slads  cause<'  *ke  sto^es  to  be  palled  up  and  the  board  to  be 

v.  removed ;  saying  to  the  tenant  at  the  same  time,  that 

Halliday.    untii  Jt  was  proved  what  quantity  of  water  ought  to  go, 

he  should  exercise  no  right  there. 

This  declaration,  however,  the  learned  Judge  ex- 
cluded, as  not  being  admissible  evidence,  and  seemed  to 
think  that  the  Defendant  had  denied  the  Plaintiff's 
right  in  toto.  But  he  told  the  jury,  that  if  the  board 
acted  on  the  stream  in  an  unusual  manner,  and  penned 
the  water  higher  than  it  ought  to  do,  the  Defendant 
was  entitled  to  pull  it  down.  The  mode  in  which  it 
was  fastened  down  he  considered  immaterial. 
A  verdict  having  been  found  for  the  Plaintiff, 

Mereooether  Serjt  moved  for  a  new  trial,  on  the  ground 
that  on  this  evidence  the  Defendant  was  entitled  to  the 
verdict,  the  Plaintiff  having  attempted  to  make  that 
permanent,  which  before  had  been  only  occasional; 
and  also  on  the  ground  that  the  evidence  of  the  De- 
fendant's declaration  had  been  excluded,  and  that  the 
jury  had  been  misdirected  as  to  the  materiality  of  the 
mode  of  fixing  the  feirier  or  board. 

Wilde  Serjt  shewed  cause.  The  declaration  of  the 
Defendant  not  having  been  made  in  the  presence  of  the 
Plaintiff,  was  properly  excluded.  Then,  as  to  the  dam, 
provided  the  water  were  not  penned  to  a  greater  height 
than  before  —  provided  the  enjoyment  of  the  right  was. 
substantially  the  same — there  was  no  objection  in  law  to 
the  Plaintiff  making  the  dam  permanent  The  prin- 
ciple laid  down  in  LuttrePs  case  (a),  and  acted  on  in 
Saunders  v.  Newman  (b),  and  Williams  v.  Morland(c)f 
is,  that  provided  the  enjoyment  of  the  right  be  sub- 

(a)  4 £#.87.        (b)  iB.&J.%s**        (c)  % B. &f a 9x0.   - 

stantially 
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stantially  of  the  same  amount  as  before,  slight  alter- 
ations in  the  mode  of  enjoyment  are  permissible.  Thus, 
a  prescription  to  use  water  for  fulling-mills,  will  sustain 
an  employment  of  it  for  the  purpose  of  corn-mills.  In 
Saunders  v.  Newman,  Abbott  J.  said,  "  The  owner  is  hot 
bound  to  use  the  water  in  the  same  precise  manner,  or 
to  apply  It  to  the  same  mill :  if  he  were,  that  would  stop 
all  improvenient  in  machinery." 

But  the  merely  securing  the  fender  by  two  stakes  did 
riot  impart  a  character  of  permanency  to  the  dam ;  and, 
at  all  evehts,  the  Defendant  could  have  ho  right  id 
remove  the  board. 


1880. 

Greensladh 

V. 
HALLIDAY. 


Mercwether.  The  Defendant's  declaration,  &  accom- 
panying an  act,  ought  to  have  been  admitted  in  evidence. 
The  verdict  of  the  jury  might  have  turned  on  the  sup* 
position  that  she  had  denied  the  Plaintiff's  right  in 
iota,  while  her  expressions  accompanying  the  act  com- 
plained of  would  have  provfed  that  she  contested  only 
the  quantum. 

Then,  it  was  inost  material  to  the  support  of  the 
Defendant's  own  rights  over  the  water,  that  Plaintiff 
should  not  give  a  character  of  permanency  to  an  ease- 
ment which  had  previously  been  only  occasional.  A 
verdict  for  the  Plaintiff  in  this  cause  would  establish 
his  right  to  confine  the  fender  with  stakes ;  which,  as 
they  had  never  been  employed  before,  the  Defendant 
was,  at  all  events,  justified  in  removing.  [TindalC.5* 
But  she  did  more;  and  if  in  a  plea  to  an  action  of  tres- 
pass she  had  justified  removing  the  stakes,  would  that 
have  been  any  answer  to  a  complaint  for  removing  the 
board  also?  As  the  stream  would  have  carried  the 
board  away,  unless  it  had  been  confined,  the  removal  of 
it,  in  addition  to  the  removal  of  the  stakes,  was  no  injury 
to  the  Plaintiff;  and  unless  he  shew  that  he  is  injured 
Dd  2  in 
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1830,       in  the  enjoyment  of  his  right,  he  has  no  cause  of  action.. 

*      '  '  -  *      Williams  v.  Morland. 
Greensladk 

Haixiday.  TindHl  C.  J.  The  Court  does  not  think  there  has 
been  such  a  misdirection  as  to  induce  us  to  grant  a  new 
trial  without  payment  of  costs.  The  question  is,  Whe- 
ther the  Defendant  has  not  done  more  than  she  is  able 
to  justify  ?  And  I  do  not  see  my  way  with  sufficient 
clearness  to  set  aside  the  verdict.  The  evidence  re- 
jected is  not  of  sufficient  importance  to  authorise  such 
a  step.  For  if  it  had  been  admitted,  and  the  jury  ought 
still  to  have  come  to  the  same  conclusion,  the  rejection 
was  not  material. 

But  the  short  ground  on  which  I  decide  is,  that  the 
Defendant  has  done  more  than  she  ought  to  have  done. 
The  board  in  dispute  was  fastened  by  stakes,  which  was 
not  usual ;  but  the  Defendant,  instead  of  removing  the 
stakes  alone,  removed  the  board  also.  If  a  party  who 
had  a  right  to  a  stone  weir  were  to  erect  buttresses,  one 
who  should  oppose  the  erection  of  the  buttresses  could 
not  justify  demolishing  the  .weir  as  well  as  the  but- 
tresses. 

The  rest  of  the  Court  concurred. 

Rule  discharged* 
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Shaw  v.  The  Marquis  of  Worcester.  Feh.$. 

TTHE  Plaintiff  had  sigued  Judgment  and  issued  execu-  Breaches  need 

tion  for  the  arrears  of  an  annuity,  under  a  warrant  »°tb*"«gn*l 
~       -  ,  i.ir  ...  „  under  8  & 

of  attorney,  by  which,  alter  reciting  the  grant  of  an  9/F.3.  r.  xi. 

annuity  of  251L  the  covenant  by  the  Defendant  to  pay  on  non-pay- 
it,  and  a  stipulation  that  judgment  should  be  entered  up  ^^L  ^ 
under  the  warrant  of  attorney   as  a  security  for  the  cured  by  a 
payment,  the  Defendant  "  authorized  and  empowered  wlTlnt.t® 
the  Plaintiff's  attornies,  or  either  of  them,  or  any  other  ment  on  a 
attorney  of  the   Court  of  Common   Pleas,  to  appear  mutuattu. 
in  the  said  Court  for  him   the   said  Henry   Marquis 
of  Worcester,  in  or  as  of  last  Trinity  term,  next  Mi- 
chaelmas term,  or  any  subsequent  term,  and  then  and 
there  to  receive  a  declaration  for  him  in  action  of  debt 
upon  a  mutuatus   against  him  for  the  sum  of  3400/.  at 
the  suit  of  the  said  Benjamin  Shaw,  his  executors  or 
administrators,  and  thereupon  to  confess  the  said  action, 
or  else  to'suffer  a  judgment  by  nil  dicit  or  otherwise  to 
pass  against  the  said  Henry  Marquis  of  Worcester  in  the 
said  action,  and  to  be  forthwith  entered  up  against  him 
of  record  of  the  same  Court  for  the  said  sum  of  3400/., 
together  with  costs  of  suit    And  the  said  Henry  Marquis 
of  Worcester  did  thereby  further  authorize  and  empower 
the  said  attornies,  or  any  one  of  them,  after  the  said 
judgment  should  have  been' so  entered  up  as  aforesaid  in 
the  name  of  him  the  said  Henry  Marquis  of  Worcester, 
and  as  his  act  and  deed,  to  execute  one  or  more  effectual 
release  or  releases  in  the  law  to  the  said  Benjamin  Shaw, 
his  heirs,  executors,  and  administrators,  of  all  errors, 
writs  of  error,  and  of  all  benefit  and  advantage  thereof, 
and  of  all  defects  and  imperfections  whatsoever  to  be  com- 
mitted, occasioned,  or  suffb-ed  in,  about,  or  concerning  the 
'*    •"  D  d  3  said 


Shaw 
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1830.  said  judgment,  or  in,  about,  or  concerning  any  writ, 
warrant,  process,  declaration,  plea,  entry,  or  other  pro- 
ceeding tofiatsoever  in  anywise  concerning  the  said  judg- 
Marquis  of  ment ;  and  for  whatsoever  the  said  attornies,  or  any  of 
them,  should  do  or  cause  to  be  done  in  the  premises, 
that  should  be  to  them  and  every  of  them  a  sufficient 
warrant  and  authority.  And  the  said  Henry  Marquis 
of  Worcester  did  thereby  agree,  that  when  and  as  often 
as  any  default  should  be  made  in  payment  of  the.  said 
annuity  or  yearly  sum  of  2511.  12s.,  and  the  whole  or 
any  part  of  any  quarterly  payment  of  the  same  should 
be  in  arrear  and  unpaid  by  the  space  of  twenty-one 
days,  it  should  and  might  be  lawful  to  and  for  the  said 
Benjamin  Shaw,  his  executors,  administrators,  or  as- 
signs, to  sue  out  execution  or  executions  upon  the  said 
judgment  against  the  said  Henry  Marquis  of  Worcester, 
his  heirs,  executors,  or  administrators,  for  so  much  and 
such  part  of  the  said  annuity  or  yearly  sum  of  251 L  12s. 
as  should  be  then  due,  together  with  costs,  sheriff's 
poundage,  and  officers9  fees,  and  all  other  incidental 
expenses  whatsoever ;  and  that,  without  making  or  enter- 
ing any  previous  suggestion,  or  suing  out  or  executing 
any  writ  of  scire  facias  or  enquiry  under  the  statute  made 
in  the  eighth  atid  ninth  years  of the  reign  of King  William 
the  Third,  or  any  other  suggestion,  writ  of  scire  facias,  or 
enquiry  whatsoever ;  and  that  qo  writ  pf  error  should 
be  brought,  or  bill  in  equity  filed,  or  any  advantage 
taken  or  attempted  to  be  taken  by  die  said  Hemy 
Marquis  of  Worcester,  his  heirs,  executors,  or  adminis- 
trators, for  on  account  of  the  premises,  or  any  other 
matter,  cause,  or  thing  whatsoever  relating  to,  touching, 
or  in  anywise  concerning  the  issuing  or  executing  of 
any  such  execution  as  aforesaid,  or  any  other  proceed- 
ings which  might  be  had  or  taken  on  the  said  judgment, 
or  to  enforce  the  execution  thereof  according  to  the  true 
intent  and  meaning  of  those  presents." 

Wilde 
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Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  the       1830. 

execution  for  irregularity,  on  the  ground  that  it  had     *  ■' " w 

issued  without  any  assignment  of  breaches  pursuant  to  v. 

8&9  W.3.  C.  11.  Marquif  of 

Worcester. 

MerscoetAer  and  E.  Lames  Serjts.  shewed  cause.  .  The 
object  of  the  statute  was  to  save  parties  the  expense  of 
resorting  to  a  court  of  equity  to  relieve  them  from  the 
penalty  of  a,  bond.  But  here  was  no  bond,  for  the 
warrant  is  to  enter  up  judgment  by  nil  elicit  to  a 
declaration  on  a  mutuatus;  and  further,  there  is  an 
express  stipulation  that  no  advantage  shall  be  taken  of 
any  error  in  proceeding,  and  particularly  of  the  omis- 
sion to  assign  breaches.  Then,  in  Cox  v.  Bodbard(a)9  it 
was  expressly  decided  that  no  suggestion  was  necessary 
upon  a  warrant  of  attorney  with  a  penal  sum  con* 
ditioned  for  payment  of  a  less  sum  by  instalments ;  and 
in  Austerbury  v.  Morgan  (b)  the  decision  was  the  same, 
although  there  was  a  bond  with  a  penalty  in  addition  to 
the  warrant  of  attorney. 

Wilde.  The  stipulation  that  no  advantage  shall  be 
taken  of  any  error,  can  no  more  oust  the  jurisdiction  of 
this  Court,  or  deprive  the  Defendant  of  the  beneficial 
provisions  of  a  remedial  act,  than  a  covenant  not  to  sue, 
or  a  covenant  not  to  defend :  Kill  v.  HoUister.  (c)  In- 
deed, the  main  object  of  the  statute  8&9/f,3.  was  to 
protect  parties  against  the  effect  of  their  own  impro- 
vident agreements ;  and,  according  to  the  language  of 
Abbott  C.  J.,  in  Hurst  v.  Jennings  (d),  "  If  this  is  not  a 
case  within  the  very  words  of  the  act  of  parliament,  the 
judgment  by  virtue  of  which  the  execution  has  issued 
has  been  obtained  by  means  of  a  contrivance  used  for 
the  purpose,  and  calculated  to  have  the  effect,  if  it  be 

(a)  3  Taunt.  74.  (c)   x  fftlu  1*9. 

(*)  %  Taunt.  195.  (d)  $B.&C.  6$6* 

D  d  4  allowed 
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1830.  allowed  to  remain  in  force,  of  defeating  the  provisions 
of  that  act  of  parliament ;  and  on  that  ground  the  exe- 
cution which  has  issued  on  that  judgment  ought  not  to 
Marquis  of  stand ."  But  the  object  of  the  statute  was  to  reach 
every  species  of  contract  secured  by  a  penalty ;  and  the 
judgment  here  is  but  a  penalty  to  secure  the  payment  of 
the  annuity.  A  sum  secured  by  a  bond  was  holden  to 
be  within  the  statute,  where  there  was  an  indenture  of 
even  date,  by  which  the  party  agreed  that  judgment 
should  be  entered  against  him  for  any  sum  which  might 
then  or  afterwards  be  due :  Hurst  v.  Jennings :  and  this 
warrant  of  attorney  being  given  in  a  sum  larger  than 
the  annual  amount  of  the  annuity,  by  way  of  penalty 
for  securing  the  annual  payment,  there  is  as  much 
reason  why  the  statute  should  require  a  suggestion  as 
in  the  case  of  a  bond  with  a  penalty  conditioned  for  the 
payment  of  an  annuity.  Cox  v.  Rodbard  was  not  a  case 
%  of  annuity,  and  Austerbury  v.  Morgan  was  decided 
without  discussion. 

Cur.  adv.  vult. 

Tindal  C.  J.  In  this  case  a  judgment  has  been 
entered  up  on  a  warrant  of  attorney  in  an  action  of 
debt  upon  a  mutuatus  for  3400/. ;  and  it  appears  on  the 
face  of  the  warrant  of  attorney,  that  on  the  treaty  for 
the  purchase  of  an  annuity,  it  was  agreed  that  such 
warrant  of  attorney  should  be  given,  and  that  judgment 
should  be  forthwith  entered  up  under  it  for  better 
securing  the  payment  of  the  annuity.  And  this  is  an 
application  by  the  Defendant  to  the  Court  to  set  aside 
the  writ  of  execution  which  has  been  issued  for  the 
amount  of  the  arrears  of  the  annuity,  on  the  ground 
that  the  Plaintiff  ought  to  have  suggested  breaches  of 
the  covenant  for  payment  of  the  said  annuity,  which 
covenant  appears  in  tbe  recital  contained  in  the  warrant 
of  attorney,  under  the  statute  of  8  8c  9  W.  3.  c.  1 1.  s.  8. 
That  statute  enacts,  "  That  in  all  actions  upon  any 

bond 
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bond  or  bonds,  or  on  any  penal  sum  for  non-perform-        1830. 
ance  of  any  covenants  or  agreements  in  any  indenture,        ^~*~ 
deed,  or  writing  contained,  if  judgment  shall  be  given  v, 

for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nil  Marquis  of 
dicit,  the  plaintiff  upon  the  roll  may  suggest  as  many 
breaches  as  he  shall  think  fit"  And  the  question  is, 
Whether  a  judgment  signed  under  this  warrant  of 
attorney  falls  either  within  the  letter  of  the  act,  or  the 
mischief  intended  to  be  prevented  thereby? 

As  the  law  stood  at  the  time  this  act  was  passed,  if 
there  was  a  judgment  in  a  court  of  law  for  a  penal  sum, 
either  upon  a  demurrer,  or  upon  a  cognovit  actionem,  or 
by  default,  the  Defendant  was  exposed  to  the  danger  of 
an  execution  for  the  whole  penalty,  and  had  no  mode  of 
preventing  such  an  inconvenience  but  by  filing  a  bill  in 
equity;  and  the  statute  was  penhed  to  prevent  such  a 
mischief,  by  compelling  the  Plaintiff  to  shew,  upon  the 
record  in  the  court  of  common  law,  the  amount  of  the 
debt  or  damages  really  due,  and  ef  enabling  the  De- 
fendant to  dispute  such  amount  before  a  jury.  Thus 
making  an  appeal  to  a  court  of  equity  altogether  un- 
necessary. 

But  a  warrant  of  attorney  to  enter  up  a  judgment  as 
a  security  for  a  debt  on  demand,  was  known  in  practice 
to  the  Courts  of  law  long  before  the  passing  of  the  sta- 
tute of  William.  It  was  a  proceeding  subject  to  their 
cognisance  and  interference  from  the  earliest  times,  and 
has  been  regulated  by  various  rules  of  Court,  as  the  pro- 
tection of  the  Defendant  or  the  purposes  of  justice 
seem  to  demand:  such  an  instrument,  therefore,  does 
not  appear  to  be  within  the  mischief  of  the  act;  for  the 
Courts  of  common  law  might  at  any  time,  of  their  own 
proper  jurisdiction,  receive  an  application  and  afford 
redress,  if  this  instrument  was  made  the  means  of 
oppression  or  injustice ;  and  in  the  present  case,  if  the 
Defendant's  affidavits  had  disclosed  any  excess  in  th6  ( 

amount 
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amount  for  which  the  Jt.  fa.  had  issued,  beyond  the 
arrears  of  the  annuity,  the  Court  would  either  have  set 
it  aside,  or  in  case  of  any  mistake  have  referred  it  to 
their  officer,  or  if  necessary  to  a  jury,  to  ascertain  for 
what  sum  the  execution  ought  to  stand.  The  case  of 
a  judgment  under  a  warrant  of  attorney  does  not 
appear,  therefore,  to  have  called  for  the  interference  of 
the  legislature ;  nor  does  this  mode  of  securing  a  debt 
appear  to  be  comprised  within  the  words  used  in  the 
act,  which  speak  of  judgments  by  demurrer,  confession, 
or  nil  dicity  and  seem  rather  to  apply  to  such  judgments 
where  an  action  has  been  really  brought  by  a  plaintiff 
on  a  bond  or  for  a  penalty,  than  to  this  mode  of  secur- 
ing an  ascertained  debt  or  damage,  which  was  then  in 
use  and  practice  in  the  Courts. 

Whilst,  therefore,  we  agree  to  the  authority  of  the 
case  of  Hurst  v.  Jennings^  we  think  that  case  is  not  in- 
consistent with  the  class  of  cases  in  which  it  is  held 
that  breaches  need  not  he  assigned  where  the  judg- 
ment has  been  entered  upon  a  warrant  of  attorney  given 
as  a  security ;  and  we  therefore  think  this  rule  should 
be  discharged. 

Rule  discharged. 


Feb.  3. 


Doe  dem.  Lord  Teynham  v.  Tylee. 


A  remainder- 
man after  a 
tenant  in  tail 
it  not  a  com- 
petent witness 
for  the  tenant 
in  tail,  in 
ejectment  for 
the  entailed 
property. 


HTHIS  ejectment  was  brought  to  try  the  validity  of  a 
recovery  suffered  by  the  father  of  the  lessor  of  the 
Plaintiff  in  1789. 

The  lands  in  question  had,  by  a  deed  bearing  date 
in  1756,  been  settled  on  the  father  of  the  lessor  of  the 
Plaintiff  in  tail  male ;  remainder  among  others  to  Philip 
Boper,  uncle  of  the  lessor  of  the  Plaintiff  in  tail  male. 

The 
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The  objection  to  the  recovery  was,  that  the  father  of       1830. 
the  lessor  of  the  Plaintiff,  at  the  time  of  suffering  it,  was 
of  unsound  mind,  or  at  least  so  imbecile  as  to  be  liable 
to  be  practised  on. 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings 
after  Michaelmas  term,  the  evidence  of  Philip  Roper,  the 
uncle  of  the  lessor  of  the  Plaintiff,  and  ninety  years  old, 
was  tendered,  and  rejected  on  the  ground  that  the  witness 
had  an  interest  in  the  result  of  the  cause,  although  the 
lessor  of  the, Plaintiff  had  sons  and  grandsons. 

A  verdict  having  been  given  for  the  Defendant, 

Jones  Serjt  moved  for  a  new  trial,  on  the  ground  of 
the  exclusion  of  this  evidence,  and  the  admission  of 
other  evidence  which  he  alleged  ought  to  have  been 
excluded ;  but  the  objections  on  this  latter  head  are  not 
stated  now,  as  the  decision  on  them  was  deferred. 

The  evidence  of  Philip  Roper  ought  to  have  been 
received ;  for  at  his  age,  with  his  nephew's  family  to  pre* 
cede  him,  his  interest  was  a  mere  contingency  not  to  be 
calculated  on ;  and  hi  modern  times  the  objection  has 
always  gone  rather  to  the  credit  than  the  competency 
of  the  witness.  Walton  v.  Shelley,  {a)  The  two  autho- 
rities which  will  be  relied  on  for  the  Defendant,  Smith 
v.  Blackham  (b)  and  Pyke  v.  Crouch  (c),  are  anterior  to 
Walton  v.  Shelley  by  nearly  a  century.  The  first  was 
merely  a  nisi  prius  case :  and  in  neither  of  them  was 
the  point  in  question  the  point  to  be  decided  in  the 
cause.  In  Smith  v.  Blackham  the  question  to  be  de- 
cided was  the  competency  of  an  heir.  Treby  C.  J.  says, 
"  An  heir  apparent  may  be  a  witness  concerning  the 
title  of  the  land,  but  a  remainder-man  cannot,  for  he 
hath  a  present  estate  in  the  land ;  but  the  heirship  of  the 
heir  is  a  mere  contingency.    Tenant  in  tail,  remainder  in 

(a)  i  T.  R.  300.         (b)  z  Salk.  a8j.         (c)  z  Li.  Rajm.  f$o* 

tail) 
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1830.       tail ;  he  in  remainder  cannot  be  a  witness  concerning  the 

*    ~t  ■  -'     title  of  those  lands;    for  he  hath  an  estate,  such  as 
DOE  dem.        . 

Loni  »t  w." 
TzYNHAk  In  Pyke  v.  Crouch  it  was  resolved,  that  "  if  several 
Trixft.  estates  in  remainder  be  limited  in  a  deed,  and  one  of 
the  remainder-men  obtain  a  verdict  for  him  in  an 
action  brought  against  him  for  the  same  land,  that 
verdict  may  be  given  in  evidence  for  the  subsequent 
remainder- man  in  an  action  brought  against  him  for 
the  same  land,  though  he  does  not  claim  any  estate 
under  the  first  remainder-man,  because  they  all  claim 
under  the  same  deed." 

But  the  claiming  under  the  same  deed  does  not  of 
itself  confer  such  an  interest  as  to  disqualify  a  witness ; 
and  the  criterion  is,  whether  the  witness  claims  through 
or  after  the  party  named  in  the  deed.  Where  the 
witness  is  privy,  or  claims  through  a  party  to  the  deed, 
he  is  disqualified;  aliter9  if  he  merely  claims  after. 
Thus,  executors  and  administrators  are  disqualified,  be- 
cause they  claim  through  the  testator  or  intestate :  but 
the  remainder-man  claims  after,  not  through,  the  tenant  in 
tail ;  it  must,  therefore,  be  questionable  whether  a  verdict 
for  or  against  the  tenant  in  tail  could  be  given  in  evi- 
dence for  or  against  the  remainder-man.  It  would  be 
hard  if  he  should  be  bound  by  a  verdict,  in  a  cause  in 
which  he  could  not  interfere  or  sift  the  testimony 
produced. 

But  unless  the  verdict  were  evidence  against  him,  it 
Could  not  be  evidence  for  him.  Gilbert  says  («),  "  No 
one  can  take  benefit  by  a  verdict,  that  had  not  been  pre- 
judiced by  it  had  it  gone  contrary." 

It  may  further  be  contended,  that  a  verdict  in  eject- 
ment can  never  be  given  in  evidence  for  or  against  a 
witness  in  the  cause.     For  in  Aslin  v.  Parkin  (b)  Lord 

(a)  Gilb.Ev.  33.  4th  edit.  (b)  %  Burr.  668. 

Mans- 


ik  the  10th  &  11th  Years  op  GEO.  IV.  S9S. 

Mansfield  says,  "  The  judgment  only  concludes  the-       1830. 

parties  as  to  the  subject-matter  of  it;"   and  in  other 

actions  a  precise  question  is  raised  on  the  record,  so 

that  it  appears  what  is  the  subject-matter  determined  on 

by  the  jury ;  but  in  ejectment  the  record  discloses  nothing; 

and  the  whole  evidence  in  the  cause  must  be  produced 

to  shew  what  has  been  found  by  the  jury. 

In  Doe  on  the  demise  of  Jones  v.  Wilde  (a)  the  tenant 

in   possession  was  rejected  as  a  witness;  and  Mans- 

J£eid  C.  J.  put  the  rejection  on  the  ground,  not  of  the 

verdict  being  evidence  against  him,  but  his  immediate 

interest  to  avoid  being  turned  out  of  possession. 

Then,  as  to  immediate  interest,  it  appears  from  the 
authorities  cited  in  the  note  to  2  Wms.  Saund.  8.  note*. 
that  a  reversion  expectant  upon  an  estate  tail  is  not 
assets;  and  if  not  assets,  it  can  scarcely  be  deemed  an 
immediate  interest 

Cur.  ado.  vtdt. 

Tindal  C.  J.     This  rule  has  been  moved  for  on  two 
grounds:  .first,  on  the  exclusion   of  evidence  which 
ought  to  have  been  admitted ;  secondly,  on  the  admis- ' 
sion  of  evidence  which  ought  to  have  been  rejected. 

The  question  as  to  the  first  ground  of  exception  is 
this,  —  Whether  the  evidence  of  the  remainder-man  in 
tail  is  admissible  on  the  part  of  a  prior  tenant  in  tail 
who  has  brought  ejectment  to  try  the  validity  of  a  com- 
mon recovery,  on  the  ground  of  the  incompetency  of 
the  tenant  in  tail  by  whom  it  was  suffered ;  and  as  to 
this  objection,  we  are  of  opinion,  both  upon  principle  and 
on  the  authority  of  decided  cases,  that  such  evidence  is 
not  admissible. 

The  general  rule  upon  which  the  incompetency  of 
witnesses  is  founded,  is  laid  down  by  Chief  Baron  Gil- 

(a)  $  Taunt.  183. 

bert, 
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1830.  bert,  in  his  Law  of  Evidence,  p.  106,  in  these  terras  i  — 

I?1"?*'  "The  law  looks  upon  a  witness  as  interested,  when 

Lord    *  there  is  a  certain  benefit  or  disadvantage  to  the  witness 

Teynham  attending  the  consequence  of  the  cause  one  way."    Now 

Tyler.  *^i»  benefit  may  ar*se  to  t*ie  w^ness  *n  two  case8 :  *rs^ 
where  he  has  a  direct  and  immediate  benefit  from  th6 
event  of  the  suit  itself;  and,  secondly,  where  he  may 
avail  himself  of  the  benefit  of  the  verdict  in  support  of 
his  claim  in  a  future  action :  and  where  the  case  falls 
within  the  first  description,  in  which  the  interest  is  more 
immediate  and  direct,  there  is  no  occasion  to  have  re- 
course to  the  second  principle,  where  the  interest  is  one 
degree  removed. 

Cases  daily  occur  in  which  the  witness  is  rejected 
upon  the  first  ground.  An  executor  brings  an  action 
for  a  debt  due  to  his  testator's  estate:  the  residuary 
legatee  is  not  an  admissible  witness.  Not  because  this 
verdict  would  be  evidence  for  or  against  him  in  any 
future  suit,  for  he  can  neither  be  Plaintiff  nor  Defendant 
in  an  action  relating  to  this  debt ;  but  because  he  re- 
ceives an  immediate  benefit  by  a  verdict  for  the  Plaintiff. 
So,  the  tenant  in  possession,  in  ejectment,  could  not  be 
called  to  prove  the  title  of  the  Defendant  under  whom 
he  claims  to  hold ;  nor  could  the  landlord  be  called  to 
prove  the  title  of  the  tenant  whd  defended  the  posses- 
sion. Nor  in  ejectment,  after  a  primd  facie  case  is  made 
out  against  the  Defendant,  could  a  witness  be  called  to 
prove  himself  a  real  tenant,  and  the  Defendant  his 
bailiff;  for  the  verdict  and  judgment  in  this  very  action 
would  have  the  effect  of  turning  him  out  of  possession 
immediately. 

In  all  these  cases  the  witness  is  excluded,  not  becausef 
the  verdict  would  be*  evidence  for  or  against  him  hi  a 
future  action,  but  on  account  of  the  immediate  benefit' 
or  injury  he  would  receive  by  the  determination  of  the 
very  cause  itself. 

Now 
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Now  the  present  case  falls  within  this  principle.  If  1830. 
Lord  Teynham  recovers  in  this  ejectment,  he  will  be  in 
as  of  his  former  right.  Nothing  is  better  established 
than  that  the  lessor  of  the  Plaintiff,  when  he  recovers  in 
an  ejectment,  is  in,  not  merely  as  of  the  term  which  he 
has  granted  to  John  Doe,  but  as  of  the  right  and  tide 
which  he  has  proved  in  himself.  If  he  has  only  a 
chattel  interest,  he  is  in  as  of  that  term ;  if  he  has  a 
freehold,  he  is  in  as  of  that  freehold ;  if  tenant  in  tail, 
he  is  in  as  such  tenant  in  tail.  (See  the  judgment  of 
Lord  Mansfield  in  Taylor  v.  Horde,  (a)  ) 

Lord  Teynham,  therefore,  if  he  should  have  recovered 
a  verdict,  would  have  been  tenant  in  tail  in  possession 
under  the  settlement  of  1756.  But,  by  the  very  same 
verdict,  Philip  Roper,  the  proposed  witness,  would  have 
acquired  a  vested  interest  in  the  remainder  in  tail  under* 
the  same  settlement. 

The  seisin  of  the  tenant  in  tail  in  possession  is  the 
seisin  of  the  remainder-man ;  the  estate  in  possession, 
and  the  estate  in  remainder  being  for  this  purpose  but 
one  estate.  It  seems,  therefore,  to  as,  that,  upon  prin- 
ciple, the  witness  had  a  direct  and  immediate  interest  in 
procuring  a  verdict  which  should  have  the  effect  of 
revesting  his  own  remainder  in  tail.  And,  upon  autho- 
rity, besides  the  cases  which  have  been  referred  to  in 
1  Salt.  283.  and  1  Ld.  Raym.  730.,  there  is  an  opinion  of 
Lord  Chief  Justice  Lee  in  the  case  of  Commins  v.  The 
Mayor  of  Oakhampton(b):  "The  person  to  whom  the 
remainder  of  an  estate  is,  after  the  determination  of  a 
particular  estate,  limited  by  a  will,  cannot  be  admitted 
to  prove  the  will ;  because  he  has,  although  it  be  remote, 
a  vested  interest  in  the  matter  in  question." 

We  therefore  think,  that  this  rule  to  shew  cause 
ought  not  to  be  granted  upon  the  first  ground  of  objec- 

(a)  x  Burr.  1x4.  (*)  Saj.  Rip.  45- 

tion ; 
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tion;  but  with  respect  to  the  second,  without  giving 

any  opinion  upon  the  result  of  the  rule,  we  grant  a  rule 
Dob  den*  . 

'  Lord        to  sbew  cause* 
Tbynham  Rule  granted  upon  die  second  objection, 

Tyler. 


Feb.  8. 


Foster  and  Another  v.  Robert  Charles. 


Where  a  party 
recommendi 
an  agent,  by 
making  state- 
ments which 
he  knows  to 
be  false,  he  is 
responsible  in 
damages  for 
the  miscon- 
duct of  the 
agent,  al- 
though it  be 
not  shewn 
that  the  re- 
commendation 
was  given 
from  malice, 
or  with  a  view 
to  the  pecu- 
niary interest 
of  the  party 
recommend- 
ing. 


HPHE  first  count  of  the  declaration  stated,  that  the 
Plaintiffs,  before  and  at  the  time  of  the  committing 
the  grievances  thereinafter  mentioned,  carried  on,  and 
from  thenceforth  hitherto  had  carried  on  trade  and 
business  as  dealers  in  tea  and  other  goods,  to  wit,  at 
London,  in  the  parish  of  St.  Mary-le-Btm,  in  the  ward 
of  Cheap ;  and  thereupon  the  Defendant  theretofore,  to 
wit,  on  the  10th  December  1824,  at,  &c  contriving  and 
fraudulently  intending  craftily  and  subtilly  to  deceive 
and  injure  the  Plaintiffs,  and  to  induce  them  to  employ 
a  certain  person,  to  wit,  one  James  Jacque,  as  their 
agent  in  the  said  business  at  Manchester,  in  the  county 
of  Lancaster,  to  obtain  and  receive  orders  for  goods  to 
be  supplied  by  them,  and  to  receive  and  collect  money 
on  their  account  in  the  way  of  their  said  business,  for 
commission  and  reward  to  him  payable  in  that  behalf, 
falsely,  fraudulently,  and  deceitfully  represented  and 
asserted  to  the  Plaintiffs  that  the  said  James  Jacque 
had  then  an  excellent  connection  in  that  line  at  Man- 
chester and  the  neighbourhood,  and  that  the  house  for 
which  he  had  done  business  there  was  no  longer  able  to 
execute  his  extensive  orders.  By  means  and  in  con- 
sequence of  which  representation,  the  said  Plaintiffs,  and 
one  William  Foster  and  John  Holgate,  who  at  the  time 

next 
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next  thereinafter  mentioned,  were  partners  vof  Plain- 
tiffs in  the  said  business,  not  knowing  to  the  contrary, 
bat  believing  therefrom  that  the  said  J.  Jacque  had  at  the 
time  of  such  representation  an  excellent  connection  in  the 
line  of  such  aggncy  as  aforesaid,  at  Manchester  aforesaid, 
and  had  obtained  extensive  orders  there  for  some  house, 
were  induced  to  hire  and  engage,  and  did  afterwards,  to 
wit,  on,  &c,  at  London,  &c,  hire  and  engage  the  said 
J*  Jacque  as  such  agent  in  their  said  business  at  Man- 
chester aforesaid,  for  commission  and  reward  to  him 
payable  in  that  behalf,  and  did  instruct  and  authorise 
him  in  that  capacity  to  obtain  and  take  orders  for  the 
sale  and  supply  of  goods  by  the  Plaintiffs  and  their 
partners  in  the  said  business,  and  collect  and  receive 
money  for  and  on  account  of  the  Plaintiffs  and  their 
partners  in  the  way  of  the  said  business:  and  the 
said  J.  Jacque,  under  and  by  virtue  of  that  employ- 
ment, did  afterwards,  to  wit,  on,  &c,  at,  &c,  obtain 
and  take  orders  for  the  sale  and  supply  of  goods  by 
the  Plaintiffs  and  their  partners  in  the  said  business, 
to  divers  persons  to  a  large  amount  and  value,  and  to 
collect  and  receive  for  and  on  account  of  the  Plaintiffs 
and  their  partners  in  the  way  of  the  said  business,  from 
divers  persons  divers  sums  of  money:  whereas  in  truth 
and  in  fact  at  the  time  the  Defendant  so  represented 
and  asserted  as  aforesaid,  the  said  «7.  Jacque  had  not  an 
excellent  or  any  connection  in  the  line  of  such  agency 
at  Manchester  aforesaid,  or  its  neighbourhood,  as  the 
Defendant  then  well  knew,  to  wit,  at,  &c. :  and  whereas 
in  truth  and  in  fact  at  the  time  last  aforesaid,  the  said 
J.  Jacque  had  not  obtained  extensive  orders,  or  any 
orders  at  Manchester  aforesaid  for  any  house  what- 
soever, as  the  Defendant  then  and  there  well  knew. 
And  the  Plaintiffs  in  fact  said,  that  «7.  Jacque  for  want  of  a 
good  and  sufficient  connection  in  the  line  of  such  agency 
at  Manchester  aforesaid,  and  its  neighbourhood,  did, 
.Vol.  VI.  E  e  under 
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1850.  under  and  by  virtue  of  bis  said  employment,  obtain 
orders  for  tbe  sale  and  supply  of  goods  on  credit  by 
the  Plaintiffs  and  their  partners  in  tbe  said  business  to 
divers  customers  of  worse  and  less  respectable  characters 
and  circumstances  than  he  otherwise  wojild  have  done, 
and  did  thereby  induce  tbe  Plaintiffs  and  their  said 
partners,  who  were  ignorant  of  the  character  and  cir- 
cumstances of  such  customers,  to  sell  to  them  on  credit, 
and  supply  them  with  goods  pursuant  to  such  orders, 
such  goods  being  in  the  whole  of  large  value,  to  wit, 
the  value  of  2000/.  of  lawful  money  of  Great  Britain : 
and  although  the  prices  for  which  those  goods  were  so 
sold  ought  long  since  to  have  been  paid  and  satisfied  to 
tbe  Plaintiffs  and  their  partners,  yet  those  customers,  by 
reason  of  such  their  characters  and  circumstances,  had 
hitherto  refused  and  neglected  to  pay  for  the  same,  and 
the  last-mentioned  goods  were  wholly  lost  to  the  Plain- 
tiffs and  their  said  partners,  to  wit,  at,  &c.  And  the 
Plaintiffs  further  said,  that  the  said  James  Jacque9  con- 
trary to  his  duty  as  such  agent,  had  made  away  with 
and  converted  to  his  own  use,  and  had  not  paid  or  ac- 
counted for  to  the  Plaintiffs  and  their  partners  divers 
large  sums  of  money  collected  and  received  by  him  as 
such  agent  as  aforesaid,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  2000/.  of  like  lawful  money,  which 
was  thereby  wholly  lost  to  the  Plaintiffs  and  their  said 
partners,  to  wit,  at,  &c.  And  the  Plaintiffs  further 
said,  that  «7.  Jacque,  contrary  to  his  duty  as  such  agent, 
bad  neglected  and  refused  to  render  due  and  sufficient 
accounts  to  the  Plaintiffs  and  their  partners  of  divers 
large  quantities  of  their  goods  sold  by  him,  and  of  the 
prices  of  other  of  their  goods  which  came  to  his  pos- 
session as  such  agent  as  aforesaid,  the  value  thereof 
amounting  in  the  whole  to  a  large  sum,  to  wit,  2000/.  of 
like  lawful  money,  which  goods  were  thereby  wholly  lost 
to  the  Plaintiffs  and  their  said  partners,  to  wit,  at,  &c.  • 

The 
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The  second  and  third  counts  differed  from  the  first  in        1830. 
stating  more  generally  the  representation  made  by  the 
Defendant  to  the  Plaintiffs,  and  their  consequent  em* 
ployment  of  Jacque. 

The  gravamen  in  the  fourth  count  was,  that  the 
Defendant  at  the  time  he  recommended  Jacque  as 
a  desirable  agent,  knew  that  he  had  800/.  to  pay  without 
any  means  of  doing  so;  and  that  Jacque  being  em- 
ployed by  the  Plaintiffs  failed  to  account  to  them. 

The  fifth  count  stated,  that  Defendant  requested 
Plaintiffs  to  employ  Jacque  as  an  agent;  it  then  set 
forth  in  detail  certain  embarrassments  which  Jacque 
was  labouring  under  at  the  time,  of  which  it  was  material 
they  should  have  been  informed,  and  which  the  Defend- 
ant, although  it  was  his  duty  to  inform  them,  wrongfully, 
deceitfully,  wilfully,  and  fraudulently  withheld  and  con- 
cealed from  them ;  per  quod  they  employed  and  were 
injured  by  Jacque  (nearly  as  in  the  first  count). 

There  were  four  other  counts  alleging  this  conceal- 
ment in  various  ways. 

Plea,  general  issue. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Michaelmas  term,  it  appeared  that  in  November  or  De- 
cember 1824,  the  Defendant,  a  soap  manufacturer,  called 
on  the  Plaintiffs,  wholesale  tea  dealers,  with  whom  he 
was  on  terms  of  intimacy,  and  after  asking  them  if  they 
did  business  at  Manchester^  said  "  he  had  a  young 
friend  for  whom  he  was  anxious  to  procure  a  com- 
mission in  the  tea  trade  at  Manchester :  a  nice  young 
man ;  who  had  an  excellent  connection  there,  and  would 
be  a  great  acquisition  to  any  person  who  wanted  to  do 
business  there :  the  Defendant  being  on  such  terms  with 
the  Plaintiffs,  he  had  offered  it  to  them  before  he  pro- 
posed it  to  Smith  and  Co.,  a  respectable  house  in  the 
same  line  of  business ;  that  Smith  and  Co.  would  jump 
at  the  offer ;  that  his  friend  was  so  excellent  a  young 
E  e  2  man, 
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18  SO,  man,  that  he  would  rather  trust  him  without  security 
than  most  men  with ;  that  this  young  man  had  been  doing 
business  at  Manchester  for  a  London  tea  house,  who  could 
no  longer  execute  his  extensive  orders ;  that  he  had  an 
uncle  at  Manchester  a  clergyman  of  the  Scotch  church, 
who  would  afford  him  great  facilities  in  the  way  of 
business,  and  knew  all  the  Scotch  travellers  in  the  trade ; 
that  Defendant  would  like  him  to  sell  soap  for  De- 
fendant and  his  partner,  but  feared  his  other  connections 
would  not  allow  him  time." 

The  Plaintiffs  said  they  had  an  objection  to  giving 
commissions ;  but  the  very  strong  recommendation  De- 
fendant had  given  of  his  friend  would  induce  them  to 
think  of  it 

Accordingly,  in  the  beginning  of  1825,  the  Plaintiffs 
employed  James  Jacque  the  Defendant's  young  friend 
to  do  business  for  them  on  commission  at  Manchester. 
But  by  the  middle  of  1827,  after  repeatedly  sending 
Incorrect  statements  of  the  amount  of  his  receipts  on 
their  behalf,  he  contrived  to  be  a  defaulter  to  them  to 
the  extent  of  900/.  and  upwards,  and  to  involve  them  in 
bad  debts  to  a  much  greater  amount 

He  then  took  the  benefit  of  the  insolvent  debtors'  act 

Instead  of  having  been  employed  in  the  Manchester 
commission  tea  trade  in  the  year  1824,  as  the  Defendant 
had  stated  to  the  Plaintiffs,  it  appeared  that  he  had,  at  the 
recommendation  of  the  Defendant,  been  taken  into  part- 
nership without  any  capital  by  Mr.  R.  C.  Stewart,  a 
warehouseman  in  London,  in  July  1823;  but  great 
losses  having  been  incurred  in  that  concern,  aggravated 
by  a  robbery  to  some  amount,  Mr.  Stewart  closed  the 
concern  and  dissolved  the  partnership  in  October  1824. 

Jacque  was  then  indebted  to  Stewart  in  the  sum  of 
800/.,  which  he  undertook  by  deed,  dated  November  13th, 
1824,  to  pay  by  instalments,  in  two,  three,  and  four 
years ;  but  nothing  was  ever  paid. 

All 
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All  this  was  known  to  the  Defendant,  who  had  acted        1830. 
throughout  for  Jacque,  and  had  negotiated  the  terms 
of  the  dissolution  of  partnership. 

Letters  were  also  put  in,  written  by  the  Defendant  to 
Jacque>  after  the  exposure  of  the  Manchester  trans- 
actions, in  which  the  Defendant  exhorted  Jacque  to 
write  various  falsehoods  to  the  Plaintiffs  with  a  view  to 
the  exculpation  of  the  Defendant,  and  to  conceal  from 
die  Plaintiffs  his  knowledge  of  some  of  the  transactions 
at  Manchester. 

When  the  Defendant  was  first  applied  to  on  the 
subject  by  the  Plaintiffs,  he  expressed  his  regret  that  his 
house  should  have  been  the  means  of  introducing  an  un- 
worthy agent  to  the  Plaintiffs,  but  that,  as  they  had  been 
instrumental  in  bringing  the  loss  on  the  Plaintifls,  he 
would  see  his  partner  on  the  subject,  and  see  what  could 
be  done  towards  relieving  them  from  it  No  step  of 
that  kind  having  been  taken,  the  present  action  was 
commenced. 

Tindal  C.  J.  told  the  jury  to  consider  whether  the 
representation  complained  of  by  the  Plaintiffs  had  ever 
been  made,  and  if  made,  whether  it  was  false  within  the 
knowledge  of  the  Defendant ;  for  unless  it  were  false 
within  his  knowledge,  the  action  did  not  lie. 

The  jury  having  found  a  verdict  for  the  Defendant, 

Wilde  Seijt  moved  for  a  new  trial,  on  the  ground  that 
the  Defendant  was  clearly  responsible  to  the  Plaintiffs 
for  the  consequences  of  a  representation  false  within  his 
own  knowledge,  if  not  for  the  concealment  of  circum- 
stances which  it  was  material  for  him  to  have  disclosed 
upon  recommending  an  agent* 

Jones  Serjt.  shewed  cause.    The  Defendant  is  en- 
titled to  retain  his  verdict.     It  is  not  sufficient  to  sup- 
port an  action  of  this  kind,  that  there  has  been  temerity 
-    E  e  3  or 
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or  inaccuracy  in  representations  made  by  the  Defendant, 
or  that  he  has  omitted  to  disclose  all  that  he  knew. 

It  must  be  shewn  that  he  acted  with  a  wicked  intents 
resolvable  into  malice  or  pecuniary  interest.  This  was 
the  opinion  of  Grose  J.  in  Pasley  v.  Freeman  (a),  con- 
firmed by  Haycrafl  v.  Creasy.  (6)  He  considered  recom- 
mendations of  this  kind  as  falling  within  the  class  of 
nude  assertions,  on  which  the  party  deceived  might  ex- 
ercise his  own  judgment;  and  where  he  omitted  to  make 
inquiries  into  the  truth  of  the  assertion,  it  became  his 
own  fault  from  lac/tes,  if  he  were  deceived. 

But  at  all  events,  an  intent  to  defraud  and  injure  the 
Plaintiffs  ought  to  have  been  shewn.  The  Defendant 
might  have  wished  to  serve  Jacque,  but  there  is  no 
proof  that  he  intended  to  defraud  the  Plaintiffs;  and 
though  Jacque  had  been  unsuccessful  as  a  trader  at  the 
time  of  the  recommendation,  he  might,  in  the  estimation 
of  the  Defendant,  have  been  a  proper  person  for  an 
agent.  Then,  the  Plaintiffs  ought  to  have  acted  with 
more  vigilance ;  for  if  this  action  can  be  sustained  for 
what  happened  at  an  interval  of  three  years  after  the 
Defendant's  recommendation,  he  will  never  be  absolved 
from  his  responsibility ;  and  a  mere  recommendation  will 
have  the  effect  of  a  continuing  guarantee  upon  which 
he  may  be  charged  for  eventual  misconduct,  although 
the  party  recommended  may  have  conducted  himself 
properly  for  years. 

Tindal  C.  J.  The  Court  will  be  better  satisfied  if 
this  case  is  submitted  to  a  second  jury.  But  what  has 
been  advanced  on  behalf  of  the  Defendant  as  the  legal 
ground  of  this  action  is  not  warranted  by  any  of  the 
decisions.  It  has  been  urged  that  it  is  not  sufficient  to 
shew  that  a  representation  on  which  a  plaintiff  has  acted 

(a)  3  7.  R.  54.  (A)  %  East,  93. 

was 
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Was  false  within  the  knowledge  of  the  defendant,  and 
that  damage  has  ensued  to  the  plaintiff,  but  that  the 
plaintiff  must  also  shew  the  motive  which  actuated  the 
defendant.  I  am  not  aware  of  any  authority  for  such  a 
position,  nor  that  it  can  be  material  what  the  motive 
was.  The  law  will  infer  an  improper  motive  if  what 
the  defendant  says  is  false  within  his  own  knowledge, 
and  is  the  occasion  of  damage  to  the  plaintiff. 


1830. 


Park  J.     I  do  not  agree  in  the  proposition  main- 
tained by  my  Brother  Jones.  In  Tapp  v.  Lee  (a)  Chambre  J. 
said,  "  It  would  be  an  absurdity  in  law  to  hold  that  if  a 
man  draws  another  into  a  snare,  the  party  suffering 
should  have  no  remedy  by  action.     An  action  on  the 
pase  for  deceit  is  an  action  well  known  to  the  law;  and  I 
cannot  agree  in  the  argument  which  has  been  used  for 
the  defendant,  that  such  actions  ought  to  be  confined  to 
representations  which  are  literally  false.     Fraud   may 
consist  as  well  in  the  suppression  of  what  is  true,  as  in 
the  representation  of  what  is  false.     If  a  man,   pro- 
fessing to  answer  a  question,  select  those  facta  only  which 
are  likely  to  give  a  credit  to  the  person  of  whom  he  speaks, 
and  keep  back  the  rest,  he  is  a  more  artful  knave  than 
he  who  tells  a  direct  falsehood.    As  to  the  case  of  Hay- 
craft  v.  Creasy,  I  agree  with  the  majority  of  the  Judges 
who  decided  the  point  of  law.     In  that  case  there  was 
no  fraud;  but  fraud  is  the  foundation  of  the  action. 
There  the  defendant  himself  was  misled;  every  thing 
which  he  stated  he  believed;  the  ground  of  action  there- 
fore totally  failed." 


Gaselee  J.  I  do  not  collect  from  the  decisions  that 
more  is  necessary  to  maintain  this  action  than  the  un- 
truth of  the  suggestion  which  has  been  the  occasion  of 


(a)  3B.fcfP.371. 
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injury  to  the  Plaintiff,  and  the  knowledge  of  its  untruth 
by  the  Defendant 

BosANQUET  J.  concurred. 

Rule  absolute. 


Feb.  9.  West  v.  Taunton. 

A  suggestion,   rpROVER  for  bank-notes,  sovereigns,  and  a  watch- 
that  Defend-      x    geaj^ 

ant  defends  by  ■■«..«• 

A.  JB.» "  who        The  appearance  entered  at  the  filacers  office  was, 

has  been  ap-  «  Middlesex.— Samuel  Hercules  Taunton,  ats.  William 

tor< on  behalf"  J°seP^  West,  cap.  returnable  fifteen  days  of  St.  Martin. 

of  his  majesty,  J.  G.  Watford." 

wch^thfc  A  declaration  having  been  sent  to  Mr.  Wal/brd,  with 

behalf/9  is  a  notice  for  the  Defendant  to  plead  within  the  usual  time, 

sufficient  dis-  the  following  plea  was  filed :  — 

Court  that  "  And  the  said  Samuel  Hercules  Taunton,  by  Joseph 

A.  B.  has  au-  Green  Wal/brd,  who  has  been  duly  appointed  solicitor 

tjwnty  to  act  on  ^^f  of  hls  wa^tj9  under  ^  directions  of  the 

c  a$.,  and       commissioners  of  his  Majesty's  customs,  and  who  acts  as 

Plaintiff  can-    such  solicitor  under  such  directions  in  this  behalf  comes 

plea  as  a  mil-    aru*  defends  the  wrong  and  injury  when,  &c,  and  says 

lity,  although,  that  he  is  not  guilty  of  the  said  supposed  grievances 

otherwise         above  laid  to  his  charge,  in  manner  and  form  as  the  said 

than  by  such  ° 

suggestion,        William  Joseph   West  hath  above  thereof  complained 

the  record        against  him  ;  and  of  this  he,  the  said  Samuel  Hercules 

that  the  cause    Taunton,  puts  himself  upon  the  country,"  &c. 

concerns  The  Plaintiff  thereupon  signed  judgment,   treating 

matters  of        ^jg  -j^  ^  a  nunjty5  because  the  Defendant  had  neither 
revenue. 

appeared  personally  nor  by  an  attorney  of  this  Court 

appointed  by  him,  but  by  a  solicitor  of  his  majesty, 
who  had  no  authority  to  act  as  attorney  except  in  re- 
venue matters,  pursuant  to  9  G.  4.  c.  25.,  and  there  was 
pothing  to  shew  that  revenue  matters  were  in  question. 

Upon 
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Upon  an  affidavit  by  the  Defendant  that  be  had  no        1830. 
interest  in  the  cause,  and  was  indemnified  by  the  com- 
missioners of  his  majesty's  customs,  having  seized  the 
property  sought  to  be  recovered  (including  the  watch- 
seal)  in  his  capacity  of  an  officer  of  police ; 

That  he  believed  the  said  property  to  be  the  pro- 
ceeds of  a  forged  note,  for  the  payment  of  money  the 
payment  of  which  was  obtained  from  the  receiver- 
general  of  his  majesty's  customs;  and 

That  Joseph  Green  Walford  had  been  duly  appointed 
solicitor  to  the  customs ; 

Wilde  Serjt  obtained  a  rule  nisi  to  set  aside  the  judg- 
ment, and,  upon  delivery  to  the  Plaintiff  of  the  seal 
referred  to  in  the  Defendant's  affidavit,  and  payment  of 
costs  up  to  the  time  of  signing  judgment,  to  stay  the 
proceedings  in  the  action  as  to  the  seal,  or  to  strike  out 
the  part  of  the  declaration  relating  to  such  seal. 

Toddy  Serjt  shewed  cause.  A  Defendant  must 
either  appear  personally  or  by  an  attorney  of  the  Court, 
who  acts  on  his  retainer;  unless  in  revenue  matters, 
in  which,  by  statute,  the  solicitor  of  the  crown  is  per- 
mitted to  act,  although  he  be  not  an  attorney  of  the 
Court 

The  statute  9  G.  4.  c.  25.  authorises  the  appointment 
of  persons  to  act  as  solicitors  on  behalf  of  his  majesty 
in  any  court  or  jurisdiction  in  revenue  matters,  and  that 
when  any  person  has  been  appointed  to  be  solicitor  or 
attorney  on  behalf  of  his  majesty,  it  shall  and  may  be 
lawful  for  such  person  to  act  and  practise  as  such 
solicitor  or  attorney.  But  before  such  solicitor  can 
intervene  in  a  cause,  and  act  without  so  much  as  stating 
that  he  acts  on  behalf  of  the  Defendant,  the  Court 
must  be  apprized  by  previous  application  or  otherwise 
that  the  cause  concerns  revenue  matters,  otherwise  the 
solicitor  is  without  authority. 

The 
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1830.  The  attorney  for  the  lord  mayor  is  nominated  by  his 

lordship  in  open  court,  and  his  name  is  placed  on 
record ;  but  here  Mr.  Watford  is  not  an  attorney  of  the 
Court,  and  there  is  nothing  to  shew  that  he  has  autho- 
rity to  act  for  the  Defendant,  or  that  he  is  amenable  to 
the  jurisdiction  of  this  Court.  The  plea,  therefore,  has 
been  properly  treated  as  a  nullity. 

Wilde.  In  the  recent  case  of  Rawe  v.  Brenton,  the 
Court  of  King's  Bench  granted  a  trial  at  bar,  upon  the 
suggestion  of  the  Attorney  General  that  the  crown  was 
interested  in  the  cause,  without  inquiring  into  the  nature 
of  the  interest  The  averment  in  the  commencement 
of  the  plea  in  this  cause,  that  «7.  G.  Watford  is  solicitor 
to  his  majesty  and  acts  in  his  behalf,  is  a  sufficient  in- 
timation of  his  authority  for  the  Court  to  proceed  on. 

Tindal  C.  J.  I  have  no  doubt  as  to  the  authority 
of  Mr.  Watford  to  appear  as  the  attorney  in  this  cause- 
In  ancient  times,  previously  to  the  statute  of  West- 
tninsler,  no  persons  were  permitted  to  appear  by  at- 
torney. The  practice  being  then  established  by  statute, 
the  multitude  of  persons  who  assumed  to  act.  in  that 
capacity  was  found  inconvenient,  and  from  the  time  of 
James  the  Second  to  George  the  Second  various  acts 
were  passed  for  the  regulation  of  attornies,  prescribing 
certain  modes  of  education  and  other  requisites  as 
preliminaries  to  admission,  and  imposing  penalties  on 
such  as  might  act  without  observing  the  necessary 
formalities. 

The  object  of  the  9  G.  4.  c.  25.  was  to  exempt  from 
these  penalties  persons  who,  without  going  through  the 
course  prescribed,  might  be  appointed  to  act  ns  attornies 
or  solicitors  for  his  majesty.  The  first  section  enacts, 
that  "  Whenever  any  person  has  been  or  is  or  shall  be 
appointed  to  be  solicitor  or  attorney  on  behalf  of  his 
majesty,  under  the  orders  and  directions  of  the  com- 
missioners 
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missioners  of  the  treasury,  customs,  excise,  or  stamps, 
or  under  the  orders  and  directions  of  any  commissioners 
or  other  person  or  persons  having  the  management  of 
any  other  branch  of  his  majesty's  revenue  for  the  time 
being,  it  is  and  shall  and  may  be  lawful  for  such  person 
to  act  and  practise  as  such  solicitor  or  attorney  under 
such  orders  and  directions  in  all  and  every  court  and 
courts,  jurisdiction  and  jurisdictions,  place  and  places, 
in  every  part  of  the  United  Kingdom ;  any  thing  in 
any  act  of  parliament,  or  in  any  order  or  rule  of  any 
court  of  justice,  or  any  law,  usage,  or  custom,  in  force  in 
any  part  of  the  United  Kingdom  relating  to  solicitors  or 
attornies,  or  to  the  admission  or  practice  of  such  soli- 
citors or  attornies,  to  the  contrary  in  anywise  notwith- 
standing." The  second,  "  That  every  person  who  shall 
or  may  have  acted  as  such  solicitor  or  attorney,  under 
or  in  pursuance  of  or  in  obedience  to  any  such  appoint- 
ment, orders,  and  directions  as  aforesaid,  shall  be  and  is 
hereby  respectively  indemnified  for  and  on  account  of 
the  same,  and  of  any  act  or  thing  done  in  pursuance  of 
or  in  obedience  to  or  in  conformity  with  such  appoint- 
ment, orders,  and  directions ;  and  if  any  action,  suit, 
prosecution,  or  proceeding,  hath  been  or  shall  be  com- 
menced against  any  person  for  or  in  respect  of  any  act, 
matter,  or  thing  done  under  such  appointment,  orders, 
or  directions  as  aforesaid,  it  shall  be  lawful  for  the  de- 
fendant or  defender  in  any  such  action,  suit,  prosecution, 
or  proceeding,  in  or  before  whatever  court  the  same  may 
be  commenced  or  had,  to  apply  to  such  court  by  motion 
in  a  summary  way  to  stay  all  proceedings  whatever  against 
such  defendant  or  defender ;  and  such  court  is  hereby 
required  to  make  order  for  that  purpose  accordingly." 
And  the  language  employed  by  Mr.  Waljbrd  in  this 
plea  sufficiently  discloses  to  the  Court  that  he  is  within 
the  statutory  exemption.  By  the  same  clause  also  he 
has  authority  to  act  as  attorney  for  those  by  whom  he  is 
appointed. 

The 


1830. 


West 

v. 
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1830.  The  Plaintiff,  therefore,  had  no  right  to  treat  this 

plea  as  a  nullity :  but  we  do  not  conclude  him  by  this 
decision9  because  he  may  sue  for  the  penalty  if  there  be 
Taunton.     a  want  of  the  requisite  authority. 

Park  J.  I  am  of  the  same  opinion.  The  object  of 
the  9  G.  4.  c.  25.  was  to  exempt  the  solicitors  of  public 
boards  from  the  penalties  attached  to  persons  who  prac- 
tise as  attornies  without  having  been  regularly  admitted. 
It  has  been  objected,  that  one  who  acts  as  attorney 
should  always  be  amenable  as  such  to  the  authority  of 
the  Court  in  which  he  acts :  I  am  not  prepared  to  say 
that  the  party  acting  in  this  cause  would  not  be  so. 

Gaselee  J.  It  was  not  necessary  that  any  previous 
application  should  have  been  made  to  the  Court  to 
enable  Mr.  Walford  to  act  in  the  cause.  From  the 
pleadings  and  the  Defendant's  affidavit  it  sufficiently 
appears  that  a  matter  of  revenue  was  in  question. 

Bosanquet  J.  In  revenue  matters  persons  who  have 
been  appointed  pursuant  to  the  9  6. 4.  c.  25.  are  author- 
ised to  act  as  attornies.  Mr.  Walfoid  appears  by 
affidavit  to  have  been  so  appointed ;  and  the  Defendant 
being  entitled  to  employ  him  under  the  circumstances 
of  the  case,  he  was  authorised  to  act  The  statute  does 
not  confine  the  privilege  to  cases  in  which  the  crown  is 
concerned. 

Rule  absolute. 

The  Court  ordered,  that  on  the  delivery  of  the  seal 
according  to  the  terms  of  the  rule,  the  Plaintiff  should 
not  proceed  for  nominal  damages.  See  Brunsden  v. 
Austen  [a)9  Pickering  v.  Truste  (i),  Tucker  v.  Wright  (c)9 
Earle  v.  Holdernesse.  (d) 


(a)  TUJ.F 

(b)  iT.R. 


Pr.  571.  (c)  sBingh.  601. 

53*  (d)  4  A»f££.  46** 
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1830. 

Cook  v.  Ward.  Feb.  9. 

T  IBEL.     The  declaration}  after  the  usual  induce-  z.  It  is  a  libel 

ment  of  the  high  estimation  in  which  the  Plaintiff  t0  publish  in  a 

newspaper  a 
was  held  among  his  neighbours  and  other  worthy  and  ^^  0f  ^ 

estimable  subjects  of  this  realm  at  Chelmsford,  stated  individual  cal- 
that,  before  the  committing  of  the  several  grievances  by  ^f  |-m^ufl*" 
the   said    Defendant  as    thereinafter   mentioned,    one  crous,  although 
William  Carder,  who  had  been  theretofore  tried  and  con-  h«  "*7  **▼• 
victed  of  murder  at  Bury,  to  wit,  at  Chelmsford  aforesaid,  ^^  <#  ^im. 
in  the  county  aforesaid,  was  about  to  be  hanged  for  such  self. 
crime,  to  wit,  at  Chelmsford  in  the  county  aforesaid.  ^^  jy^m 
Nevertheless,  the  said  Defendant  well  knowing  the  pre-  fendant  se- 
mises, but  greatly  envying  the  happy  state  and  condition  punted  for 
of  the  said  Plaintiff,  and  contriving,  and  wickedly  and  duties  of  the 
maliciously  intending,  to  injure  the  said  Plaintiff  in  his  paper  in  ques- 
said  good  name,  fame,  credit,   respectability  and  re-  ^'Jjfjj1'? 
putation,  and  to  bring  him  into  public  scandal,  infamy, 
ridicule,  contempt,  and  disgrace,  with  and  among  all  his 
neighbours  and  other  good  and  worthy  subjects  of  this 
realm,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly 
ruin  the  said  Plaintiff  theretofore,  to  wit,  on,  &c.,  at,  &c, 
falsely,  wickedly,  and  maliciously  did  compose  and  pub- 
lish, and  cause  and  procure  to  be  composed  and  published, 
of  and  concerning  the  said  Plaintiff,  a  certain  false,  scan- 
dalous, malicious,  and  defamatory  libel,  containing  therein 
the  false,  scandalous,  malicious,  defamatory,  and  libellous 
matter  following  of  and  concerning  the  said  Plaintiff; 
that  is  to  say,  "  A  Cook  (then  and  there  meaning  the 
said  Plaintiff)  mistaken  for  Jack  Ketch.    (From  a  cor- 
respondent.)    The  following  ludicrous  occurrence  took 

place 
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1880,  place  at  Bury  shortly  after  the  conclusion  of  the  trial  of 
Corder  (meaning  the  said  W.  Carder) :  —  A  respectable 
deputy  overseer  (meaning  the  said  Plaintiff),  not  two 
miles  from  the  parish  of  Si.  Mary's  in  this  town,  (meaning 
the  town  of  Colchester,  in  the  county  aforesaid,)  like 
many  other  Gents,  had  the  curiosity  to  hear  Corder's 
trial.  Accordingly,  he  (meaning  the  said  Plaintiff)  went 
to  Bury,  and  got  admission  into  court;  and  the  trial 
being  ended,  he  adjourned  to  an  inn  (not  of  the  highest 
class)  to  take  some  porter,  amidst  a  dozen  others,  who 
were  perhaps  as  risky  as  himself*  His  appearance, 
which  we  (meaning  the  said  Defendant)  suppose  must 
have  been  very  singular,  struck  the  company  that  he 
must  be  a  man  '  out,  of  the  common  way.9  Accordingly, 
the  question  was  whispered  amongst  them,  who  he 
could  be :  at  length,  after  a  deal  of  pro  and  con,  it  was 
decided  that  he  could  be  no  other  personage  than  Jack 
Ketch*  After  a  short  pause,  one  of  them  emphatically 
said  to  him,  c  Pray,  Sir,  arn't  you  the  gemman  that's 
come  down  to  hang  Corder  ? '  Of  course  such  a  question 
was  the  means  of  his  (meaning  the  said  Plaintiff's) 
bidding  them  a  respectful  farewell. 

The  stupid  elves  mistook  him  (meaning  the  said 
Plaintiff)  by  his  look,  'Stead  of  the  Jack,  he  proved 
to  be  the  Cook"  By  means  of  the  committing  of 
which  said  several  grievances  by  Defendant  as  aforesaid, 
the  Plaintiff  had  been  and  was  greatly  injured  in  his 
good  name,  fame,  respectability,  credit,  and  reputation, 
and  brought  into  public  scandal,  contempt,  ridicule, 
infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
bours, friends,  and  acquaintance,  and  other  good  and 
worthy  subjects  of  this  realm,  insomuch  that  divers  of 
those  friends,  neighbours,  and  subjects  had,  on  account 
of  the  committing  of  the  said  several  grievances  by  tha 
said  Defendant  as  aforesaid,  from  thence  hitherto  wholly 

refused, 
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refused,  and  still  did  refuse,  to  have  any  transaction,  1830* 
acquaintance,  or  discourse  with  the  said  Plaintiff,  as 
they  were  before  used  and  accustomed  to  have  done, 
and  otherwise  would  have  done,  or  to  hold  or  permit  any 
intercourse  or  society  with,  or  to  receive  or  admit  him 
into  their  respective  houses  or  company,  to  wit,  8cc. 

At  the  trial  before  Oaselee  J.,  Chelmsford  Summer 
assizes  1829,  the  proof  of  publication  was  by  the  pro* 
duction  of  the  certified  copy  of  the  Defendant's  affidavit 
filed  at  the  stamp  office  pursuant  to  the  38  6. 3.  c.  78. 
In  this  affidavit  the  Defendant  was  described  as  "  Edward 
John  Ward  of  Colchester,  in  the  county  of  Essex,  printer, 
publisher,  and  sole  proprietor  of  the  Colchester  Gazette" 
and  the  place  of  printing  the  same,  as  intended  to  be 
"  at  the  printing  office  of  the  said  Edward  John  Ward9 
belonging  to  his  dwelling-house,  situate  No.  25.  Head 
Street,  in  the  parish  of  St.  Mary  at  the  Walls,  in  the 
borough  of  Colchester." 

The  title  of  the  newspaper,  when  produced,  appeared 
to  be  "  The  Colchester  Gazette,  printed  and  published 
by  E.  J.  Ward  (the  sole  proprietor),  Head  Street,  CoU 
Chester:' 

The  distributor  of  stamps  further  proved  that  the  De- 
fendant, as  proprietor  of  the  paper,  had  accounted  with 
him  for  the  duty  on  advertisements.  And  a  newspaper 
of  the  day  on  which  the  libel  appeared,  August  23d,  1828, 
was  produced,  marked  with  various  charges  in  red  ink, 
which  corresponded  with  the  sum  paid  by  the  Defend- 
ant to  the  distributor. 

It  was  objected,  on  the  part  of  the  Defendant,  that 
the  certified  copy  of  the  affidavit  ought  not  to  be 
admitted  as  proof  of  publication,  inasmuch  as  it  did 
not  exactly  correspond  with  the  description  in  the 
newspaper  itself.  The  learned  Judge  thought  that  if  it 
were  competent  to  the  publisher  of  a  newspaper  to  raise 
such  an  objection,  the  purpose  of  the  statute  in  requiring 

his 
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1830.        his  affidavit  would  be  defeated.      He    therefore   ad* 
mitted  the  affidavit  in  evidence,  but  reserved  the  point; 
for  the  consideration  of  this  Court. 
Ward.  A  witness  then  stated  that  subsequently  to  the  pub* 

lication  of  the  libel,  the  Plaintiff,  as  assistant  overseer  of 
the  parish  of  St.  Mary  at  the  Walls,  was  present  at  a 
meeting  of  the  burgesses  to  produce  the  poor's  rates, 
when,  the  office  of  mayor  having  been  declined  by  a 
gentleman  who  had  been  proposed  for  it,  one  of  the 
aldermen  said,  "  If  you  don't  accept  the  office,  you 
shall  be  the  first  I  will  hang  when  I  come  into  office  ;* 
whereupon  some  one,  pointing  to  the  Plaintiff,  said, 
"  There  is  Jack  Ketch  ;"  upon  which  there  was  a  general 
roar  of  laughter. 

It  appeared  that  before  the  publication  in  the  news- 
paper the  Plaintiff  had  told  the  story  of  himself  to  a 
party  of  his  acquaintance  at  a  public-house  in  Colchester. 

The  jury  gave  a  verdict  for  the  Plaintiff,  with  10t 
damages. 

Jones  Serjt,  in  Michaelmas  term,  moved  to  set  aside 
this  verdict  and  enter  a  nonsuit,  on  the  ground,  first, 
that  there  had  been  no  sufficient  proof  of  publication, 
the  title  of  the  newspaper  not  corresponding  with  the 
affidavit  at  the  stamp  office;  and,  secondly,  that  the  ' 
declaration  containing  no  allegation  of  special  damage, 
evidence  of  the  laugh  against  the  Plaintiff  at  the  vestry 
ought  not  to  have  been  admitted;  particularly  as  the 
Plaintiff  was  the  cause  of  the  laugh,  by  originally  circu- 
lating the  story  himself. 

He  also  moved  in  arrest  of  judgment,  first,  that  there 
was  nothing  in  the  alleged  libel  calculated  to  injure  the 
Plaintiff,  or  even  to  make  him  the  object  of  ridicule. 
The  production  complained  of  was  a  dull  joke,  intended) 
no  doubt,  to  raise  a  laugh,  but  not  at  the  expense  of  the 
Plaintiff.   Secondly,  that  the  innuendoes  referred  to  fact* 

not 
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not  sufficiently  connected  with  the  statement  in  the 
inducement,  and  the  libel,  although  alleged  to  be  of  and 
concerning  the  Plaintiff,  was  not  alleged  to  be  of  and 
concerning  him  and  die  facts  mentioned  in  the  induce- 
ment. Craft  v.  Botte  («),  Hawkins  v.  Hawkey  (£),  Todd 
v.  Hastings  (c),  Bex  v.  Marsden  (d),  Res  v.  Home,  (e) 

The  Court  thought  there  was  nothing  in  the  ob- 
jections in  arrest  of  judgment,  but  granted  a  rule  nisi 
on  the  other  points. 


18*0. 


Spankie  Serjt  now  shewed  cause.  The  description 
of  the  paper  tallied  sufficiently  with  the  affidavit  at  the 
stamp  office.  There  was  a  substantial  compliance  with 
the  requisitions  of  the  act,  the  object  of  which  was  to 
furnish  means  of  discovering  readily  the  responsible  pro- 
prietor of  a  newspaper,  and  the  intention  of  the  legis- 
lature might  always  be  defeated  by  fraud  if  a  proprietor 
could  shield  himself  by  making  a  colourable  difference 
between  the  title  of  his  paper  and  the  contents  of- his 
affidavit  He  is  the  last  person,  therefore,  to  whom  it 
can  be  open  to  take  such  an  objection.  But  here  was 
ample  proof  of  proprietorship  independently  of  the 
affidavit.  Bex  v.  Topham  (g)  and  Bex  v.  Francklin  (h) 
shew  that  the  adoption  of  the  paper  by  the  Defendant 
is  sufficient  to  connect  him  with  the  publication ;  and  in 
Bex  v*Atnphlit{i)  the  delivery  of  a  newspaper  to  the  officer 
at  the  stamp  office  was  holden  a  sufficient  publication  to 
sustain  an  indictment  for  libel.  Here  the  Defendant 
not  only  delivered  the  paper,  but  accounted  with  the^ 
officer  for  the  stamps. 

As  to  the  evidence  of  what  passed  at  the  vestry,  it 
was  not  offered  as  evidence  of  special  damage,  but  to 


(a)  i  Wms.  Sound.  241. 
U)  8  Eajtf  427. 
(e)   %fVm*.Saund.  \oi* 
(d)  4  M.  &  S.  164. 

Vol.  VI. 


v 


Co*wp.  67a. 

4T.R.  136. 

17  How.  St.  7V.636. 
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1880.       shew  the  natural  and  intended  consequence  tf  the 
KM. 

Jones,  The  variance  between  the  affidavit  and  the 
tide  of  the  paper  is  fatal.  The  object  of  the  88  G.  8. 
was  to  facilitate  the  proof  of  publication  by  prescribing 
a  certain  oonrse  which  is  to  be  conclusive  on  the  de- 
fendant But  die  act  does  not  exclude  other  modes  of 
proof;  and  therefore  if  a  party  elect  to  take  to  the 
statutory  proof,  he  must  be  careful  to  see  that  he  is 
enabled  to  pursue  its  provisions;  and  the  question  is 
not  whether  the  Defendant  shall  be  enabled  to  avail 
himself  of  his  own  inaccuracy,  but  whether  the  Plain- 
tiff can  produce  the  proof  required  by  the  statute,  la 
Murray  v.  Sorter,  tried  before  Lord  Tenterden  hi  Jufy 
last,  the  defendant  was  proprietor  of  the  Manchester 
Courier,  and  in  the  affidavit  had  described  his  residence 
to  be  in  Bed  Lion  Strut,  St.  Anrts  Square.  On  the 
paper  it  was  described  as  in  St.  Am?*  Square;  and  k 
was  contended  that  the  variance  was  immaterial}  because 
one  side  of  the  house  was  in  Bed  Lion  Street,  and  an- 
other in  St.  Arm's  Square.  But  Lord  Tenterden  held, 
that  as. die  party  was  not  excluded  from  other  proof  of 
publication,  if  he  relied  on  the  statutory  proof,  he  must 
bring  himself  within  the  statute,  and  that  the  discrepancy 
objected  to  was  fatal- 
Then,  the  payment  of  the  stamp  duty,  even  if  it  couM 
be  considered  evidence  of  proprietorship,  is  no  evidence 
of  publication*  In  Bex  v.  Tcpham  publication  at  the 
office  of  the  paper  was  proved. 

But,  at, all  events,  the  Plaintiff  having  himself  told 
the  story  complained  of,  had  no  claim  for  damages;  and 
the  evidence  of  what  passed  at  the  vestry  ought  not  to 
have  been  introduced,  because  it  was  impossible  to  say 
whether  the  persons  present  were  acquainted  with  the 

story 
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story  through  the  Defendant's  newspaper  or  the  Plain-       1830. 
tiff's  own  narration* 


Tindal  C.J.     This  rule  has  been  obtained  on  two       Wan* 
grounds;    first,  that  the  publication  of  the  libel  in 
question  was  not  made  out  by  sufficient  evidence;  and, 
secondly,  that  with  a  view  to  the  damages  evidence  was 
improperly  received. 

Upon  the  first  point  it  will  not  be  necessary  for  the 
Court  to  give  any  opinion  as  to  the  evidence  under  the 
statute,  because,  independently  of  that,  there  was  abun- 
dant evidence  of  publication  to  go  to  the  jury.  The 
identical  paper  was  produced,  exhibiting  the  crosses  and 
marks  by  whidi  the  Defendant  had  accounted  for  the 
stamp  doty,  and  had  actually  paid  it  to  the  colletifor. 
Can  any  one  doubt  that  this  was  evidence  to  go  to  the 
jury? 

Upon  the  second  point  ft  has  been  contended  that  the 
damages  were  given  by  the  jury  in  consequence  of 
evidence  which  ought  not  to  have  been  admitted,  — 
evidence  of  the  Plaintiff's  having  been  the  object  of 
laughter  at  a  public  vestry.  But  the  declaration  alleges 
that  by  means  of  the  libel  the  Plaintiff  was  brought  into 
contempt  and  ridicule  among  his  neighbours  and  ac- 
quaintance; and  the  evidence  objected  to  is,  that  he  was 
laughed  at  at  a  public  meeting.  1  he  evidence,  however, 
was  properly  admitted  as  identifying  the  subject  of  the 
libel,  and  as  a  proof  of  the  consequences  necessarily 
resulting  from  its  publication.. 

It  is  urged,  however,  that  the  Plaintiff  could  have  no 
claim  to  damages,  because  he  had  told  the  story  of  him- 
sel£  If  it  could  have  been  shewn  that  he  had  authorized 
the  publication  of  the  story,  the  Court  would  have 
granted  a  new  trial.  But  there  is  a  great  difference 
between  a  man's  telling  a  ludicrous  story  of  himself  to  a 
circle  of  his  own  acquaintance,  and  a  publication  of  it  to 
Ff  2  all 
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1830.       all'  the  world  through  the  medium  of  a  newspaper* 
The  rule  must  be  discharged. 

Park  J.  I  abstain  from  giving  any  opinion  on  the 
construction  of  the  statute,  because  the  point  is  now 
pending  in  another  court;  but  there  was  in  this  case 
ample  evidence  of  publication)  independently  of  the 
affidavit,  and  it  would  have  been  strange  if  the  jury  had 
drawn  any  other  conclusion. 

The  other  evidence  which  has  been  objected  to  was 
not  admitted  for  die  purpose  of  shewing  special  damage, 
properly  so  called,  but  to  identify  the  Plaintiff  as  the 
person  to  whom  the  ridicule  of  the  libel  attached. 

As  to  the  Plaintiff's  having  told  the  story  of  himself 
that  will  not  justify  the  Defendant  in  publishing  it  all 
over  the  country. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged. 


ftf.9-      Sharpe  and  Another,  Assignees  of  Harrison, 
an  Insolvent,  v.  Thomas. 

A  warrant  of  T>Y  the  7  G.  4.  c.57.  s.  32.  it  is  enacted,  "  That  if 
to°^IrtiSw  any  Pr*soner  w^o  shall  file  his  or  her  petition  for  his 

creditor  by  or  her  discharge  under  this  act,  shall,  before  his  or  her 
one  who  at  imprisonment,  being  in  insolvent  circumstances,  volun- 
tends  to  take  tor*ty  convey,  assign,  transfer,  charge,  deliver,  or  make 
the  benefit  of  over  any  estate  real  or  personal,  security  for  money, 
the  insolvent 

debtors'  act,  is  a  charge  on  property  or  a  transfer  of  it  by  assignment  within  the 
thirty  second  section  of  7  G.  4.  c.  57. 

bond, 
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bond,  bill,  note,  money,  property,  goods,  or  effects 
whatsoever,  to  any  creditor  or  creditors,  or  to  any  per- 
son or  persons  in  trust  for,  or  to  or  for  the  use,  benefit, 
or  advantage  of  any  creditor  or  creditors,  every  such 
conveyance,  assignment,  transfer,  charge,  delivery,  and 
making  over,  shall  be  deemed,  and  is  hereby  declared 
to  be  fraudulent  and  void  as  against  the  provisional  or 
other  assignee  or  assignees  of  such  prisoner  appointed 
under  this  act :  provided  always,  that  no  such  convey- 
ance, assignment,  transfer,  charge,  delivery,  or  making 
over,  shall  be  so  deemed  fraudulent  and  void,  unless 
made  within  three  months  before  the  commencement  of 
such  imprisonment,  or  with  the  view  or  intention  by  the 
party  so  conveying,  assigning,  transferring,  charging, 
delivering,  or  making  over,  of  petitioning  the  said,  court 
for  his  or  her  discharge  from  custody  under  this  act.'9 

Harrison,  the  insolvent,  finding  his  affairs  embar- 
rassed, and. having  expressed  intentions  of  taking  the 
benefit  of  the  insolvent  debtors'  act,  called  his  creditors 
together  on  Friday,  the  5th  of  January  1827,  at  South- 
ampton, and  gave  instructions  for  an  assignment  of  all 
his  property  to  trustees  in  trust  to  pay  his  creditors  at 
large  10s.  in  the  pound. 

The  same  night  he  went  to  London,  and  on  Monday, 
the  8th,  executed  a  warrant  of  attorney  to  his  brother- 
in-law,  the  Defendant,  to  secure  him  700/.  and  interest; 
the  Defendant  to  be  at  liberty  forthwith,  or  at  any  time 
thereafter  to  enter  judgment  and  issue  execution  for 
the  same. 

The  Defendant  entered  up  judgment  on  the  12th, 
issued  execution  on  the  15th,  and  on  the  22d  had  the 
whole  of  Harrison's  goods  and  stock  appraised  to  him ' 
at  895/.  125. 

The  other  creditors  got  nothing;  and  one  of  them 

having  arrested  Harrison  on  the  7th  of  February,  he 

F  f  3  was 
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was  declared  insolvent,  and  discharged  under  the  statute 
the  22d  of  March  in  that  year. 

The  Plaintiffs,  his  assignees,  then  sought  to  recover 
from  the  Defendant,  in  an  action  for  money  had  and 
received,  the  money  which  came  to  his  hands  under 
the  above  warrant  of  attorney,  and  at  the  last  Wi** 
Chester  assizes  a  verdict  was  given  for  the  Plaintiffs, 
Tindal  C.  J.,  before  whom  the  cause  was  tried,  directing 
the  jury  that  the  warrant  of  attorney  executed  by  Har- 
rison was  void  if  executed  with  the  intention  of  petition- 
ing the  Court  for  his  discharge  under  the  insolvent 
debtors'  act* 


Merewether  Serjt  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit  instead,  on  the  ground  that 
the  execution  of  the  warrant  of  attorney  by  Harrison 
was  not  a  transfer  of,  or  charge  upon  his  property 
within  the  thirty-second  section  of  7  G.  4.  c.  57.  He 
relied  on  Doe  d.  Mitchinson  v.  Carter  (a);  where  a  lessee 
having  covenanted  not  "  to  let,  set,  assign,  transfer* 
make  over,  barter,  exchange,  or  otherwise  part  with  the 
indenture,"  &c  with  a  proviso  that  the  landlord  might 
in  such  case  re-enter,  gave  a  warrant  of  attorney  to 
confess  judgment,  on  which  the  lease  was  taken  in  exe- 
cution and  sold ;  and  it  was  holden  that  this  was  no  for- 
feiture of  the  lease ;  and  on  Thompson  v.  Freeman  (b\ 
where  the  defendant  upon  joining  with  a  bankrupt  as 
surety  in  two  bonds,  having  received  a  counter  bond  of 
indemnity,  and  previous  to  the  bankruptcy,  before  the 
two  bonds  became  due  having  received  a  warrant  of 
attorney  to  confess  judgment  from  the  bankrupt,  and 
having  taken  possession  of  goods  under  it,  it  was  held 
that  he  was 'entitled  to  retain  them  against  the  assignees, 


(a)  *T.R.57. 


(h)  iT.R-iss. 


though 
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though  the  two  bonds  were  not  discharged  by  him  till       18S(K 
after  the  execution,  nor  had  the  obligees  then  threatened 
to  resort  to  him  for  payment 

Halbird  v.  Anderson  {a)  was  also  cited,  to  shew  the 
validity  of  a  warrant  of  attorney  given  to  and  acted  on 
by  one  creditor  after  a  judgment  obtained  and  execution 
sued  out  fay  another. 

Wilde  and  Bompas  Serjts.  shewed  cause.    The  jury 
having  found  that  this  warrant  of  attorney  was  given  in 
contemplation  of  taking  advantage  of  the   insolvent 
debtors*  act,  the  instrument  is  void  at  common  law  as 
being  an  attempt  to  defeat  the  pbject  of  a  statute,  and 
any  critical  examination  of  the  language  of  the  statute 
becomes  unnecessary.     But  a  warrant  of  attorney  is  a 
security  for  money  {Mom/9  v.  Leake  (&)  within  the  mean- 
ing of  the  act    It  operates  as  a  charge  upon  the  property 
of  the  person  giving  it ;  and  in   Miles  v.  Rawlyns  (c), 
Lord  JWenboraugh  said  it  appeared  to  him  to  constitute  a 
debitum  inprasenti.    Then,  the  charge  being  voluntary, 
and  the  party  insolvent,  the  instrument  is  void  by  the 
express  language  of  the  act     In  Thompson  v.  Freeman* 
and  Holiird  v.  Anderson,  there  was  neither  bankruptcy 
nor  insolvency,  nor  any  attempt  to  defeat  the  provisions 
of  a  statute.     And  in  a  subsequent  stage  of  the  case  of 
Doe  v.  Carter  (d\  where  the  Court  found  that  the  war- 
rant  of  attorney  had  been  demanded  and  given  with  the 
express  intention  of  eluding  a  covenant  by  a  tenant  not 
to  assign  his  lease  without  the  consent  of  his  landlord, 
they  held  the  instrument  to  be  void. 

Meremether.    A  warrant  of  attorney  to  confess  judg- 
ment is  no  more  than  an  acquiescence  in  a  just  demand, 

(*}  5  T.R.  »35.  (c)  4  Bsp.  196. 

(b)  Z  T.R.  411.  (d)  %  T.R. $oo. 

Ff  4  and 
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and  cannot  be  esteemed  fraudulent  in  itself,  especially  as 
all  judgments,  are,  in  contemplation  of  law,  in  invitum. 
Lee  v.  Thurston,  (a)  Indeed,  the  validity  of  such  in- 
struments under  certain  restrictions  is  recognised  by  the 
statute  S  G.4.  c.  39.,'  which  is  incorporated  into  the 
insolvent  act  7  G.  4.  c.  57.  s.  33.  They  are  not,  there- 
fore, per  se  void  against  the  bankrupt  or  insolvent  sta- 
tutes, and  the  jury  have  not  found  any  fraud  in  the 
present  case  as  they  did  in  effect  in  the  second  report  of 
Doe  v.  Carter.  The  transferring,  delivering,  or  making 
over  any  security  for  money  in  the  language  of  the 
thirty-second  section  of  7  G.  4.  c.  57.,  must  mean  the 
transfer  of  property  holden  by  way  of  security,  and  not 
the  original  act  of  giving  security;  at  least  by  means. of 
a  warrant  of  attorney:  otherwise  the  thirty-third  section, 
which  provides  for  the  case  of  warrants  of  attorney 
executed  within  twenty-one  days  of  the  insolvent's 
petition,  and  the  thirty-fourth,  which  impliedly  sanc- 
tions proceeding  on  warrants  of  attorney  previously  to 
the  imprisonment  of  the  insolvent,  would  have  been 
unnecessary :  and  if  it  had  been  intended  that  the 
insolvent  should,  under  whatever  circumstances,  be  pro- 
hibited from  giving  a  warrant,  there  would  have  been 
an  express  enactment  to  that  effect  as  in  the  6  G.  4. 
c.  16.  s.  3.,  where  the  giving  a  warrant  of 'attorney  to 
confess  judgment  under  certain  circumstances,  is,  for 
the  first  time,  made  an  act  of  bankruptcy. 

As  to  the  warrant  operating  as  a  charge,  it  is  the 
execution  only,  and  not*  the  judgment  which  con- 
stitutes any  charge  on  personal  estate  since  the  statute 
29  Car.  2. 


Tindal  C.J.     The  statute  on   which   this   argu- 
ment has  been  raised  was  passed  for  the  prevention  of 


(a)  t  Chit.  Rep* %6f. 


fraud, 
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fraud,  and  ought  to  receive  a  large  and  liberal  construc- 
tion. The  question  here  is,  Whether  a  warrant  of 
attorney  given  for  the  express  purpose. of  entering  up 
judgment  in  four  days,  and  seizing  the  effects  of  an  in- 
solvent to  the  detriment  of  his  creditors  at  large,  comes 
within  the  words  of  the  statute,  "  shall  voluntarily  con- 
vey, assign,  transfer,  charge,  deliver,  or  make  over  any 
estate  real  or  personal,  security  for  money,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever." 

A  -warrant  of  attorney  of  itself  perhaps  would  not ; 
bat  under  the  circumstances  of  this  case,  the  instrument 
was .  given  as,  and  constituted  a  charge  on,  the  property 
of  the  insolvent.     And  Doe  v.  Carter  makes  against  the 
Defendant,  for  when  the  intention  of  the  parties  had 
been  ascertained,  a  warrant  of  attorney  was  in  that  case 
holden  to  operate  as  an  assignment  of  a  lease*     The 
only  part  of  the  argument  on  which  I  have  felt  any 
pressure,  is  that  which  has  been  drawn  from  the  two 
clauses  of  the  act  specifically  relating  to  warrants  of 
attorney;  the  thirty-third  and  thirty-fourth:  but  those 
sections  relate  not  to  fraudulent  warrants  of  attorney, 
but  such  as  have  been  given  bondjtde,  which  are  never- 
theless to  be  holden  void,  unless  filed  twenty-one  days 
before  the  insolvent's  petition,  and  executed  before  his 
imprisonment. 


1830. 


Sharp* 

v. 
Thomas. 


Park  J.  The  distinction  taken  between  fraudulent 
warrants  of  attorney,  and  those  given  bond  Jide,  which 
are  recognized  by  the  act  under  certain  restrictions,  is 
well  founded ;  and  the  verdict  of  the  jury,  therefore, 
relieves  us  from  any  difficulty.  In  Doe  v.  Carter,  the 
warrant  of  attorney  was  holden  to  be  fraudulent  when  it 
was  discovered  to  have  been  given  for  the  express  pur- 
pose of  defeating  a  covenant  in  a  lease ;  and  here,  the 
jury  have  found  that  the  warrant  was  given  with  the 

intention 


42S 


CASES  in  HILARY  TERM 


1830. 


intention  of  taking  the  benefit  of  the  insolvent  net,  that 
is  with  the  intention  of  defrauding  the  rest  of  the  cre- 
ditors ;  so  that  the  judgment  obtained  falls  within  the 
observation  of  Lawrence  J.  in  Doe  v.  Carter  (a\  "  How 
ean  it  considered  to  be  m  invUum,  when  it  is  stated  that 
the  warrant  of  attorney  was  executed  lor  the  express 
purpose  of  getting  possession  of  the  lease,  which  conkl 
not  otherwise  be  obtained,  and  that  the  tenant  con- 
curred in  that  intention?    The  parties  were  aware  the* 
this  lease  could  not  be  directly  assigned  by  the  lessee  in 
satisfaction  of  his  debt;   and  therefore  they  agreed  to 
do  that  by  the  appearance  of  an  adverse  judgment  which 
by  their  own  act  they  could  not  effect ;  so  that  it  was  to 
appear  to  be  done  in  invitum  when  in  truth  it  was  done 
voluntarily/'     Here  the  Defendant  oould  not  have  ob- 
tained possession  of  the  insolvent's  effects  but  by  mean* 
of  the  warrant  of  attorney ;  it  was  therefore  a  charge  no 
his  property  within  the  meaning  of  the  thirty-second 
section  of  7  6. 4.  c.  57. 


Oasblee  J.  Upon  the  authority  of  Doe  v.  Carter,  I 
consider  this  instrument  to  have  been  a  charge  on  the 
property  of  the  insolvent  within  the  meaning  of  the 
thirty-second  section  of  7  G. 4.  c.  57. 1  at  least  it  became 
so  when  acted  on,  and  it  was  intended  to  be  acted  on 
within  four  days.  The  thirty-third  and  thirty-fourth 
sections  apply  to  warrants  of  attorney,  however  merito- 
rious, which  are  nevertheless  to  be  without  effect  unless 
filed  twenty-one  days  before  the  insolvent's  petition. 


Bo8anquet  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  The  object  of  the  7  G. 4.  was  to  effect 
an  equal  distribution  of  the  insolvent's  property,  and  the 


(a)  ST.R*  30a. 


act 
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act  ought  to  be  s o  construed  at  to  gn*  effect  to  that 
ohjart.  The  jury  m  this  case  have  found  that  the 
instrument  was  given  with  the  view  of  taking  the  benefit 
of  the  insolvent  debtors9  act,  and  according  to  that  find- 
ing the  object  of  it  must  have  been  to  give  a  fraudulent 
preference  to  a  particular  creditor.  Under  thosecircum- 
stances  it  was  a  charge  on  the  property  of  insolvent 
within  the  meaning  of  the  thirty-second  section  of  the 
act ;  and  when  the  effects  were  sold,  it  may  be  taken  to 
have  operated  as  an  assignment  according  to  the  prin- 
ciple established  in  Doe  v.  Garter. 

Rule  discharged. 


1830. 


Sharps 
Thomas. 


Barling  v.  Waters. 


Feb.  10. 


ONE  of  the  bail  in  this  cause  swore  that  he  had  pro- 
perty in  the  funds,  and  the  other  that  he  bad  paid 
the  amount  of  a  judgment  against  him  in  the  palace 
court* 

Merevtetker  Serjt*  upon  affidavits  which  shewed  that 
these  and  many  other  statements  made  by  the  bai}  were 
false*  obtained  a  rule  nisi  to  quash  the  rule  for  the 
allowance  of  bail,  and  to  detain  the  Defendant,  then 
in  the  custody  of  the  sheriff  of  Middlesex  for  another 


Allowance  of 
bail  discharged 
on  affidavit  of 
perjury  by 
bail  uncontra- 
dicted. 

Detainer 
against  princi- 
pal in  custody, 
refused. 


Upon  affidavit  of  service  of  this  rule  upon  the  De* 
fondant  and  both  of  the  bail,  and  of  an  order  for  the 
bail  to  attend  the  court, 

Per  Curiam*  No  cause  being  shewn,  we  order  the 
allowance  of  bail  to  be  discharged,  but  we  cannot  make 

absolute 
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1880.  absolute  the  latter  part  of  the  rale,  the  bail  not  beiilg 

B    v*  before  us,  and  knowledge  of  their  misconduct  not- being 

v.  brought  home  to  the  Defendant 
Waters. 


Feb.  10. 


HOULDEN  V.  FaSSON. 


Writ  return- 
able the  3d  of 
November  in- 
stead of  "  the 
morrow  of 
All  Souls," 
quashed  for 
irregularity. 


T/UILDE  Serjt  obtained  a  rule  nisi  to  set  aside  tbe 
ca>  sa.  issued  in  this  cause;   tbe  bail-bond  taken 
thereon ;  the  assignment  of  the  bail-bond,  and  all  subse- 
quent proceedings,  for  irregularity,  with  costs. 

The  irregularity  was,  that  by  mistake  the  writ  had 
been  made  returnable  on  "  the  3d  of  November"  instead 
of  the  usual  return,  "  the  morrow  of  All  Souls;99  a  mis- 
take which  the  Plaintiff  prayed  leave  of  this  court  last 
term  to  amend,  but  was  refused. 

Mer&wether  Serjt  shewed  cause.  Although  the  statute 
Of  24  G.  2.  c.  48.  5.  7.  requires  the  writ  to  be  returnable 
on  "  the  morrow  of  All  Souls"  that  is,  the  day  of  the 
morrow  of  All  Souls,  which  this  writ  was,  it  does  not  in 
terms  require  to  be  returnable  on  that  day  by  that  par- 
ticular description.  And,  although  the  practice  has 
been  to  use  that  description  of  the  day,  still  the  Court 
ought  (as  they  have  done  in  some  cases),  to  look  at  the 
substance  and  not  the  form,  and  support  the  writ,  which, 
in  truth,  appears  to  be  returnable  on  the  proper  day. 
If  the  writ  be  described  in  the  declaration  on  the  bail- 
bond  as.  returnable  "on  the  morrow  of  All  Souls,"  to 
wit,  the  3d  day  of  November,  the  statute  is  complied 
with  by  such  an  allegation :  and  when  the  writ  is  pro- 
duced to  prove  that  allegation,  there  can  be  no  variance. 
In  all  the  cases  in  which  a  writ  has  been  set  aside  for 

being 
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being  returnable  on  a  day  certain  instead  of  a  general        1880; 
return  day,  the  day  certain  has  not  been  the  identical 
day  of  the  general  return.    Miles  v.  Bond  (a),  Inman  v. 
Huish  (&),    Walker  v.  Hawkey  (c),   Crofts  v.  Stockley  (<f ), 
Johnson  v.  Dobell.  (e)    On  serviceable  process,  the  party 
is  obliged  by  statute  to  indorse  the  actual  day  of  the 
month ;  and  the  object  of  the  legislature  was  to  render 
the  process  thereby  more  intelligible.     {Park  J.     The 
legislature  by  requiring  the  day  of  the  month  to  be  in- 
dorsed, shew  that  they  considered  it  something  different 
from  the  old  legal  style  of  the  day,  which,  but  for  such 
enactment,  the  party  must  have  employed.]    The  sta« 
tute  compels  him  to  use  the  new  appellation ;  before,  he 
was  at  liberty  to  employ  the  new  or  the  old. 

TindalC  J.  These  common  returns  have  been 
handed  down  from  time  immemorial,  and  it  is  singular 
we  should  now  be  called  on  to  make  alterations  and 
permit  a  party  to  frame  writs  of  bis  own. 

Rule  absolute. 


(*)  1  Str.  399.  (d)  $  Bingb.  3a. 

(b)  %N.R.  133.  (*)  z  Mo.  &  P.  a*. 

(*)  5  Taunt.  853. 
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M.io.        Sawbridge,  Demandant;   Jeyes,  Tenant  $ 
Paulsons  and  Four  Others^  Vouchees. 

Recovery  al-     fX8  the  motion  of  Peake  SerjL,  and  an  affidavit  that 
lowed  to  pus,         fae  yougijees  jive)d  \n  different  parts  of  the  country,  - 
although  the  „,,.  JL 

warrant  of       the  Court  allowed  this  recovery  to  pass  and  be  re- 

■everal  vou-      oorded  as  of  this  term,  notwithstanding  the  warrants  of 

•^atTpiecet  attorney*  which  were  joint  and  several,  were  on  two 

of  parchment,  separate  pieces  of  parchment.     Three  commissioners 

residing  in  different  olaces  were  named  in  the  dedimus 

potesiaiem. 

Peake  mentioned  Balch  v.  Phdps{a\  which  seemed 
against  his  application,  but  added,  that  the  Court  had, 
on  his  motion,  done  the  same  thing  last  year.  Separate 
warrants  being  allowed  in  real  proceedings,  it  was  not 
easy  to  see  why  they  should  be  objected  to  in  fictitious. 

TindaI  C.  J.  The  dedimus  is  addressed  to  commis- 
sioners residing  in  different  places,  and  they,  for  con- 
venience, take  the  warrants  on  separate  parchments.  I 
see  no  objection  on  principle. 

Fiat 

(a)  3fl.tfP.366. 


ik  thjs  16th  &  1  Ira  YsAtt  o»  GEO.  IV. 


Charleton  and  Another  v.  Morris  and  2**.  xo. 

Beavan,  Bail  of  Greenaway. 

'TTHE  bail  in  this  cause  consented  to  a  cognovit  being  The  ball  con- 
given  "  upon  such  terms  as  might  be  agreed  on  sented  to  the 

between    the  Plaintiff  and   Defendant ;»    whereupon  defendant's 

r        giving  a  c og- 
Greenaway  gave  a  cognovit  on  the  5th  of  February  1826,  no-vit  on  such 

voder  which  he  was  to  pay  a  portion  of  the  costs  on  the  tenx*  **  hf 
5th  of  Marcfc  then  next,  and  the  residue,  with  the  debt  from  the 
and  interest,  in  Mey:  and  if  default  were  made  in  either  Plaintiff.    A 
of  such  payments,  the  Plaintifls  were  to  be  at  liberty  to  SST-toTS 
sign  judgment,  and  proceed  thereupon  as  they  might  be  February  to 
advised.  P»y in  M*y* 
The  debt  was  not  paid,  and  some  negotiation  look  \)etn  raade  j* 
place  between  die  Plaintiffs  and  Greenawai/s  attornies  Majf  the  De- 
fer further  time ;  but,  the  negotiation  proving  fruitless,  ^d°te^" 
Judgment  was  signed  against  Greenmvay  on  the  13th  of  vain,  till  June 

ihenc*  --,!    .  •« 

^      .  -       _  „  ^  The  bail 

On  the  30th  of  June  a  ca.  sa.  against  Greenaway  was  having  been 

left  In  the  secondary's  office,  to  be  returned  non  est  proceeJed 

inventus.    Oh  the  27th  of  October  and  1 3th  of  November  2^,£L 

out  any  notice 

two  writs  of  scire  facias  against  the  bail  were  left  at  the  of  this  negoti- 
office  of  the  sheriff  of  Middlesex,  with  orders  to  be  *^nthcw^" 
returned  nihil.    Judgment  was  signed  against  the  bail  set  aside. 
on  the  96th  of  November. 

Of  these  proceedings  the  bail  deposed  they  had  no 
notice,  till  on  the  21st  of  December  last  Morris  was 
informed  that  a  writ  of  execution  had  been  issued 
against  bim  for  the  amount  of  the  debt  due  from  Green- 
onay  to  the  Plaintift. 

On  the  22d  of  December  (up  to  which  time  the  writs 
of  seuja.  had  not  been  filed  at  the  custos  brevium  office) 

the 
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Chakleton 

V, 

Morris. 
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the  bail  took  Greenaway  into  custody,  and  detained  him 
in  order  to  surrender  biro  in  discharge  of  themselves ; 
and,  as  they  deposed,  could  have  done  so  at  any  time 
upon  receiving  intimation  of  the  Plaintiffs'  intention  to 
proceed. 

Wilde  Serjt,  under  these  circumstances,  obtained  a 
rule  nisi  to  set  aside  the  two  writs  of  scire  facias,  and 
the  judgment  signed  thereon.  He  relied  on  Clift  v. 
Gye  (a),  where  a  plaintiff,  with  the  consent  of  the  bail 
to  the  sheriff,  having  taken  a  cognovit,  with  a  stay  of 
execution  for  a  month,  it  was  held*  that  although  the 
bail  continued  liable,  the  debt  not  having  been  paid,  yet 
the  plaintiff  could  not  take  proceedings  against  them 
without  giving  them  notice  that  the  cognovit-  was  un-  • 
satisfied. 


Toddy  and  Andrews  Serjts.  shewed  cause.  Clift  v.  Gye 
was  a  case  of  bail  to  the  sheriff,  and  does  not  apply  in  the 
case  of  bail  above,  who,  after  consenting  to  a  cognovit 
on  such  terms  as  their  principal  should  agree  to,  were 
liable  at  any  time,  as  much  as  if  no  such  cognovit  had 
been  given.  After  such  a  concession,  they  were  bound 
to  search  for  the  Plaintiffs'  proceedings,  and  cannot 
complain  of  want  of  notice. 

Tindal  C.J.  The  rule  must  be  made  absolute.  If 
the  agreement  had  been  that  the  bail  would  consent  to 
any  terms  their  principal  might  make  then  or  after- 
wards, the  case  might  have  been  different;  though  even 
then  it  would  seem  to  fall  within  the  principle  of  that 
which  has  been  cited.  But  all  the  bail- agree  to  here  is, 
a  cognovit  upon  such  terms  as  their  principal  should 
obtain  ;  that  is,  upon  executing  the  cognovit.    If  there 

(a)  9JB.yC.4a*. 


were 
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were  subsequent  negotiations,  the  bail  should  at  least 
have  been  informed  that  they  were  at  an  end  before  the 
•Plaintiff  proceeded  against  them. 

Park  J.  In  Clift  v.  Gye  the  defendant  was  to  have 
time  for  a  month ;  the  responsibility  of  the  bail  there 
was,  to  perfect  special  bail ;  but  though  time  was  given 
for  a  month,  Lord  Tenterden  held  they  could  not  be 
charged  till  notice  was  given  that  the  cognovit  was 
unsatisfied. 

Gaselee  J.  This  Court  has  repeatedly  expressed 
its  displeasure  at  the  practice  of  returning  two  nihils  to 
a  scire  facias,  and  then  proceeding  without  notice  to  the 
opposite  party.  The  justice  of  the  case  is,  that  the  bail 
should  have  notice  before  they  are  called  on  in  respect 
of  their  principal. 

BosANgUET  J.  concurring,  the  rule  was  made 

Absolute. 
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Barnard  M'Crandle  v.  Barwise  and  Warry.      &*•  *©. 


JjARNARD  M'CRANDLE  being  ill  and  in  bed,  Defendant 

was,  on  the  17th  July  1824,  arrested  on  a  ca.  sa.  at  ?°k  ™™*& 
.  by  mistake* 

the  suit  of  Barwise,  as  the  bail  of  one  Elizabeth  Meefre,  undcr  a  bail 

whom  Barwise  had  sued  in  the  King's  Bench  for  a  sum  recognizance, 
„/»lil7  entered  into 

0fl41/-  by  a  person  of 

MtCrandle  had  never  become  bail  for  Mrs.  Meeke,  the  same 

name,  and 
upon  discovering  the  mistake,  discharged  him  after  some  little  delay;  Defendant 
having  then  pleaded  the  recognizance  in  bar  to  an  action  of  trespass  brought  by  the 
Plaintiff  for  the  imprisonment,  the  Court  refused  to  strike  out  the  plea. 


Vol.  VI. 


Gg 


nor 
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Barwise. 


1830.       nor  had  he  ever  seetf  or  heard  of  her;  and  when  he  was 
M'Crandlb    confr°nted  w"Ilh  tne  clerk  of  Warry,  Barwise's  attorney, 
who  had  seen  Meekefs  bail  justify,  the  clerk  instantly 
declared  that  he  was  not  the  man  who  had  justified  bail 
under  the  name  of  Barnard  M'Crandle. 

Upon  the  clerk's  joining  M'Crandle  in  an  affidavit  to 
this  effect,  Warry,  on  the  13th  of  August,  promised 
to  see  his  client  Bamise  immediately,  and  liberate 
M'Crandle. 

M'Crandle,  however,  continued  in  custody,  till,  on  the 
26th  of  August,  the  matter  was  laid  before  Lord  Chief 
Justice  Abbott,  when,  by  consent  of  Warry,  he  was  dis- 
charged out  of  custody. 

In  August  1828  M'Crandle  commenced  the  present 
action  for  trespass  and  false  imprisonment. 

The  Defendants,  after  the  general  issue,  pleaded, 
secondly,  by  way  of  justification,  that  the  Plaintiff  had, 
together  with  one  Pelham  Mollis,  acknowledged  a  recog- 
nizance of  bail  in  the  action  against  Mrs.  Meeke,  upon 
which  the  ca.  sa.  against  him  had  issued,  and  that  the 
recognizance  was  now  remaining  on  the  file  of  the  Court 
of  King's  Bench. 

M'Crandle  being  advised  that  he  could  not  safely 
reply  to  this  plea,  obtained  leave  to  postpone  putting  in 
his  replication  till  an  application  should  have  been  made 
to  the  Court  of  King's  Bench  on  the  subject  of  this 


A  rule  nisi  was  accordingly  obtained  in  that  Court  for 
cancelling  the  recognizance ;  but  upon  cause  being  shewn, 
Bayley  J.  and  Littledale  J.,  the  only  Judges  present,  dis- 
charged the  rule  in  Michaelmas  term  last,  and  intimated 
that  the  Plaintiff  might  reply  safely,  notwithstanding  the 
recognizance. 

Upon  affidavit  of  these  circumstances, 

Adams  Serjt.,  in  this  term,  obtained  a  rule  calling  on 

the  Defendants  to  shew  cause  why  their  second  plea 

/  should 
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should  not  be  struck  out,  and  the  Plaintiff  have  further        1880. ' 

time  to  reply.     He  moved  this  on  the  ground  that  tHe     *  T  *  p 

i  c\         •  il-      i_  •  ,         1.         t_  -  MCrandle 

plea  was  false  within  their  own  knowledge,  their  con- 
duct amounting  to  an  admission  that  they  had  no  right  Ba 
to  detain  the  Plaintiff  from  the  ISth  of  August,  when  the 
mistake  they  had  made  was  acknowledged  and  liberation 
promised,  to  the  26th  of  August,  when  the  Plaintiff  was 
discharged  by  the  judge. 

Wilde  Serjt,  (and  Peake  Serjt.  with  him,)  were  to 
have  shewn  cause,  but  the  Court  called  on 

Adams  to  support  his  rule.  Unless  this  rule  be  made 
absolute,  the  Plaintiff  is  without  redress;  he  cannot 
deny  the  existence  of  the  recognizance,  and  it  is  not' 
allowable  to  falsify  the  record  by  saying  that  the  persons 
named  in  it,  or  either  of  them,  did  not  become  bail  for 
Mrs.  Meeke.  \Tindal  C.  J.  Why  cannot  the  Plaintiff 
reply  that  he  is  not  the  Barnard  M'Crandle  named  in 
that  record.]  It  is  doubtful  whether  such  a  replication 
would  be  good  on  demurrer.  But  the  plea  is  false 
within  the  knowledge  of  the  Defendants,  and  where 
that  is  the  case  the  Court  will  strike  it  out.  In 
Gully  v.  The  Bishop  of  Exeter \a\  Best  C.J.  laid  it  , 
down  as  a  principle*  that  pleas  ought  to  be  true; 
and  upon  the  Court's  striking  out  several  impertinent 
pleas,  Borough  J.  said,  "  I  am  happy  at  this  opportunity 
of  giving  a  death-blow  to  a  practice  which  has  im- 
properly prevailed  for  many  years,  and  which  I  have 
long  discountenanced."  In  Whale  v.  Len?iy(b)9  the 
Court  re&ised  to  permit  a  defendant  to  plead  incon- 
sistent defences ;  and  here  the  plea,  that  the  Defendants 
took  the  Plaintiff  by  virtue  of  his  recognizance,  is  in- 
consistent with  their  admission  that  he  is  not  the  person 
named  in  the  recognizance. 

(a)  s&mgb*  45«  (*)  5  BtMgb.  i%. 

G  g  2  TlNDAI. 
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•1830.  Tindal  C.  J.     In  this  case  a  rule  has  been  obtained, 

calling  on  the  Defendants  to  shew  cause  why  their  second 
plea  should  not  be  struck  out,  and  why  the  Plaintiff 
should  not  have  further  time  to  reply.  It  appears -that 
the  facts  alleged  in  the  second  plea,  are  facts  on  which 
the  Defendants  rely,  and  I  am  aware  of  no  authority 
which  would  justify  us  in  depriving  them  of  that  defence. 
It  might  have  been  a  different  question  if  the  alleged 
inconsistency  of  the  defence  had  been  brought  to  our 
notice  upon  the  rule  to  plead  several  matters,  as  it 
was  in  the  case  of  Gully  v.  The  Bishop  of  Exeter  (a) ; 
but,  however  we  may  regret  that  the  Plaintiff  should 
be  put  to  difficulties  in  his  reply,  we  cannot  now  in- 
terfere. It  may  be  worth  while,  however,  for  him  to 
consider,  whether  he  may  not  be  mistaken  in  that  view 
of  his  case,  and,  whether,  at  all  events,  an  action  on  the 
case  would  not  lie  against  the  Defendants  for  keeping 
him  in  prison  after  they  knew  he  was  not  the  person 
named  in  the  recognizance. 

Park  J.  concurred. 

Gaselee  J.  I  am  of  opinion,  that  upon  this  rule  we 
cannot  act  In  Gully  v.  The  Bishop  of  Exeter,  the 
motion  was  to  discharge  the  rule  for  pleading  several 
matters.  Where  a  plea  is  false  on  the  face  of  it,  the 
Court  has  sometimes  treated  it  as  a  nullity,  (6)  But  the 
present  is  clearly  not  a  sham  plea. 

Bosanquet  J.  concurring,  the  rule  was 

Discharged. 

Adams  then  applied  for  a  rule  nisi  to  rescind  the  rule 
for  pleading  several  matters,  but  the  Court  refused  it, 
saying,  that  the  rule  had  not  been  abused  as  in  Gully  v. 
The  Bishop  of  Exeter. 

[a)  4  Bingb.  $%$.  (b)  See  Lamb  v.  PratU  i  J>.  &f  K.  577* 
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GoDLEY  V.  MARSDEN.  FeL  it. 


INTERLOCUTORY  judgment  in  an  action  of  tres-  Where ic 


wjs  removed 
from  an  ittf&- 


pass  on  the  case,  in  the  county  court  of  Yorkshire, 

had  been  signed  against  the  Defendant  in  October  last  rjor  coim  after 

for  want  of  a  plea,  and  the  cause  was  set  down  for  en-  interlocutory 

quiry  on  the  18th  of  November,  but  a  day  or  two  pre-  before  enquiry 

ceding,  the  Defendant  removed  it  by  writ  of  pone  into  the  Court  re- 

this  Court.  fused  to  award 

a  procedendo. 

Jones  Serjt  obtained  a  rule  nisi  for  a  writ  of  pro- 
cedendo, on  the  ground  that  the  pone  was  too  late  after 
judgment  by  default.  He  cited  the  language  of  Hol- 
royd  J.  in  Walker  v.  Gann  (a)9  that  "  it  was  a  sound 
and  wholesome  general  rule,  that  a  cause  should  not  be 
removed  from  an  inferior  jurisdiction  after  judgment 
had  been  signed  there,  and  that  the  rule  was  particularly 
applicable  where  the  defendant  suffered  judgment  by 
default." 

Cross  Serjt.  who  shewed  cause,  relied  on  Bevan  v. 
Prothesk  (ft),  where  the  Court  held  that  the  delivery  of 
*re.Ja.lo.  to  the  clerk  of  a  county  court  after  inter- 
locutory judgment,  and  before  final  judgment,  is  a  stop 
to  all  further  proceedings  in  that  court.  He  also  re- 
ferred to  Attenborough  v.  Hardy  (c),  and  Lee  v.  Good- 
lad  (d\  where  the  proceedings  were  removed  after 
interlocutory  judgment,  and  it  was  never  objected  that 
the  removal  was  too  late. 

(a)  iD.  &  R.  769.  (e)  4 -D.fc?*.  361. 

(£)  %  Burr.  1151.  (d)  4  D.  &  R.  350. 

G  g  S  Jones. 
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Jones.  Although  the  pone  may  stop  proceedings,  it 
is  competent  to  the  superior  court,  upon  investigation, 
to  award  a  procedendo.  In  Aitenborov^h  v.  Hardy,  and 
Lee  v.  Goodlad,  the  question  was  not  raised;  but  Walker 
v.  Gann  is  later,  and  in  point 

Tindal  C.J.  This  rule  must  be  discharged.  The 
case  of  Walker  v.  Gann  does  not  apply ;  for  there,  not 
only  had  judgment  been  suffered  by  default,  but  a  jury 
had  found  damages  upon  inquiry,  so  that  nothing  re- 
mained but  the  mere  form  of  final  judgment  In  the 
present  case,  there  has  been  no  inquiry  by  a  jury.  Cox 
v.  Hart  {a)  is  in  point ;  there,  a  procedendo  was  refused 
after  interlocutory,  and  before  final  judgment,  although 
the  plaintiff  had  gone,  the  length  of  giving  notice  of 
executing  a  writ  of  inquiry. 

Park  J.  In  Walker  v.  Gann  the  verdict  had  actually 
been  given,  and  nothing  remained  to  be  done  but  a 
mere  formal  entry.     Cox  v.  Hart  is  decisive. 

Gaselee  J.  In  Cox  v.  Hart,  the  practice  is  stated 
to  be  to  allow  the  habeas  corpus,  provided  it  be  delivered 
at  any  time  before  the  jury  is  sworn,  and  that  accords 
with  the  statute  43  Eliz.  c.  5. 

Bosanquet  J.  concurred,  and  the  rule  was 

Discharged. 

(a)  %  Burr.  758. 
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Shepherd  and  Others  v.  Bishop  of  Chester        .m- 
and  Others. 


QUAKE  impedit.  By  the  first  count  the  Plaintiffs,  t.  Phintifo, 
^^  as  the  major  part  of  the  owners  of  messuages,  &c.  "c°^™/in 
charged  with  the  payment  of  yearly  sums  for  tbe  repair  a  chapelry, 

of  Grayrigg  chapel  in  Lancashire^  and  the  support  of  ^^  *  nght 

^   66  v  9  .      r;       .       to  appoint  a 

tbe  licensed  curate  performing  divine  service  therein,  curate,  in  vir- 
claimed  the  right  of  nominating  a  curate  for  the  said  tue  of  their 
chapel,  and  of  presenting  him   to   the   bishop   to  be  annuaHyEfor 
licensed.  the  repair  of 

By  a  second  count  they  claimed  a  right  to  nominate  the if   p      - 

i    i        ■  i  i.i-         n     The  P1"00* 

and  elect  the  curate,  and  to  present  him  to  the  vicar  of  being,  that  the 

the  parish  for  the  tiipe  being  for  the  approval  of  such  chapel  was  re- 
vicar,  to  be  by  such  vicar  presented  to  the  bishop  to  be  ^  p^.^e 
licensed.  Held,  that  the 

By  a  third  ahd  fourth  counts  the  same  rights  were  allegatlon#  was 
i   .       i    -         ,  /.  .    .  .       not  sustained. 

claimed   for  the  owners   of  messuages;   omitting   the       2m  where 

qualification  of  the  major  part.  the  point  is 

The  Defendants  first  took  issue  on  the  right  in  the  [JjJJj™*  nonsuit 

first  count,  generally  ;  and,  secondly,  on  the  allegation  may  be  en- 

that  the  Plaintiffs  were  the  major  part  of  the  owners  of  tered  on  i880* 

J       r  found  for  the 

messuages.  Plaintiff,  not- 

Thirdly,  they  took  issue  on  the  right  as  alleged  in  the  withstanding 
second  count  generally  ;  fourthly,  on  the  allegation,  that  the  game 
the  Plaintiffs  were  the  major  part  of  the  owners  of  mes-  record  found 
suages  entitled  to  the  right  as  alleged  in  that  count; 
and,  fifthly,  on  the  allegation,  that  the  Plaintiffs  had 
presented  to  the  vicar  for  his  approbation. 

Similar  issues  were  joined  on  the  third  and  fourth 
counts. 

G  g  4  At 


for  the  De- 
fendant. 


Shepherd 

IN 
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1880.  At  the  trial  before  Littledale  J.  last  Lancaster  assizes, 

the  two  first  issues  were  found  for  the  Defendants ;  the 
third  and  fourth  for  the  Plaintiffs,  and  the  fifth  was 
hop  of      abandoned. 

The  right  being  alleged  in  such  as  contributed  to  the 
repairs  of  the  chapel  and  to  the  support  of  the  curate, 
and  the  evidence  tending  to  shew  that  the  repairs  of  the 
chapel  were  paid,  not  by  individuals,  but  out  of  the  poor- 
rate,  it  was  contended  that  the  variance  was  fatal ;  and 
upon  that  and  other  alleged  insufficiency  of  proof,  leave 
wfis  given  to  the  Defendants  to  move  to  enter  a  nonsuit 
on  the  issues  found  for  the  Plaintiffs,  or  to  amend  the 
posted  by  entering  a  discharge  of  the  jury  on  those  issues, 
as  being  immaterial  after  the  issues  found  for  the  Defend- 
ants, and  the  abandonment  of  the  fifth  issue. 

Wilde  Serjt  having  obtained  a  rule  nisi  to  that  effect, 

Jones  Serjt,  who  shewed  cause,  contended,  first,  that 
the  two  issues  found  for  the  Plaintiffs  were  not  immate- 
rial ;  for,  though  the  Plaintiffs  had  on  the  present  occa- 
sion abandoned  the  fifth  issue  touching  presentation  to 
the  vicar  for  approval,  they  might  at  another  time  be  in 
a  condition  to  prove  it,  and  then  the  verdict  found  for 
them  on  the  issue  shewing  their  right  to  appoint  the 
curate,  subject  to  such  presentation,  would  be  most 
material. 

Secondly,  the  jury  could  not  be  discharged  without 
the  consent  of  the  Plaintiffs  given  at  the  trial ;  and, 

Thirdly,  that  a  nonsuit  could  not  be  entered  after  a 
verdict  had  been  found  for  the  Defendants  on  any 
issue. 

Tindal  C.  J.  That  verdict  was  found  subject  to 
leave  to  move  to  enter  a  nonsuit  on  the  issues  found  for 
the  Plaintiffs,  in  which  condition  the  Plaintiff's  counsel 

acqui- 
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acquiesced-  If  the  verdict  had  been  for  the  Defendants  18S01 
generally,  the  result  might  have  been  different ;  but  it 
was  found  on  one  count  only,  and  the  Plaintiffs  them- 
selves have  occasioned  the  difficulty,  which  could  not 
have  arisen  in  the  old  way  of  pleading,  when  the  Plain- 
tiff in  quare  impedit  was  not  allowed  to  have  more  than 
one  count.  The  evidence  appeared  to  the  learned  Judge 
who  tried  the  cause  insufficient  to  support  the  count 
found  in  favour  of  the  Plaintiffs ;  it  appears  so  also  to 
us ;  and  it  is  but  just  that  the  Plaintiffs  should  waive 
that  verdict,  and  that  a  nonsuit  should  be  entered. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
made 

Absolute. 


Grymes  v.  Boweren.  fib  1U 


/^ASE  for  injury  to  the  reversion.     At  the  trial  before  A  pump 

Garraw  B.,  at  the  last  Norfolk  assizes,  it  appeared  encttd}yr^sf 
that  the  Defendant,  who  occupied  as  tenant  from  year  to  his  term,  and 
year  certain  premises  belonging  to  the  Plaintiff,  had,  at  *«7  dfeMy 
his  own  expense*  erected  on  the  premises  a  pump,  which  f^oia  i8  r9. 
he  took  away  when  he  quitted  them.  movable  as  a 

The  pump  was  attached  to  a  stout  perpendicular  tenant  8  fix" 
plank;  this  plank  rested  on  the  ground  at  one  end,  and 
at  the  other  was  fastened  by  an  iron  bolt  or  pin  to  an 
adjacent  wall,  from  which  it  was  distant  about  four 
inches.  The  pin,  which  had  a  head  at  one  end  and  a 
screw  at  the  other,  passed  entirely  through  the  w^ll. 

The  tube  of  the  pump  passed  through  a  brick  flooring 
into  a  well  beneath.    This  well  had  originally  been  open, 

but 
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but  the  Defendant  had  arched  it  over  when  he  erected 
the  pump;  and,  in  withdrawing  the  tube,  four  or  five  of 
the  floor  bricks  were  displaced,  but  the  iron  pin  which 
attached  the  perpendicular  plank  to  the  wall  was  left  in 
the  wall  when  the  plank  was  removed. 

Under  the  direction  of  the  learned  Baron,  (who 
thought  the  pump  parcel  of  the  freehold,  inasmuch  as 
it  could  not  have  beta  the  subject  of  larceny  at  common 
law,)  the  jury  found  a  verdict  for  the  Plaintiff,  damages 
4/.,  with  leave  for  the  Defendant  to  move  to  enter  a 
nonsuit. 


Wilde  Seijt.  having  obtained  a  rule  nisi  accordingly, 

Storks  Serjt.  now  shewed  cause.  The  general  rule  is, 
that  what  is  fixed  to  the  freehold  cannot  be  removed 
by  the  tenant  without  incurring  the  consequences  of 
waste.  The  exceptions  to  this  rule  have  been  carefully 
enumerated  by  Lord  Eilenborough  in  Elwes  v.  Maw  («), 
and,  as  between  landlord  and  tenant,  seem  resolvable 
into  utensils  set  up  in  relation  to  trade,  and  matters  of 
ornament,  as  marble  chimney  pieces,  pier  glasses,  and 
the  like ;  and  the  pump  in  question  does  not  fall  within 
either  of  those  descriptions.  A  greenhouse,  which  has 
been  deemed  removable  when  erected  by  a  nurseryman 
for  the  purpose  of  his  trade,  (per  Lord  Kenyan  in  Penton 
v.  Robart  (b)9  yet  in  ordinary  cases  has  been  held  irre- 
movable.    BucUand  v.  Butterfield.  (c) 

Wilde*  As  between  landlord  and  tenant,  the  rule 
with  regard  to  fixtures  is  less  rigid  than  as  between 
persons  standing  in  any  other  relation ;  and  custom  has 
introduced  another  exception.   Articles  of  general  utility 


(a)  3  Eajt,  50.  (&)  %  East,  88. 


(c)  %B.&B.S4* 
and 
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and  vdomestic  convenience  (a)  affixed  during  the  term, 
have  always  been  holden  to  belong  to  the  tenant,  and 
are  either  taken  away  or  valued  as  between  him  and 
the  incoming  tenant,  upon  the  determination  of  the  term* 
Such  articles  are,  coppers,  ovens,  grates,  and  the  like* 
No  doubt  a  pump  might  be  so  imbedded  in  the  free* 
hold  as  to  render  its  removal  improper;  but:  if  it  be  so 
slightly  fixed  as  the  pump  in  question,  and  can  be 
moved  entire,  it  falls  within  the  exception  of  articles 
for  domestic  convenience.  If  this  were  a  landlord's 
fixture,  the  tenant  might  be  precluded  from  removing 
even  a  barometer  attached  to  a  wall  by  a  nail. 

Suppose*  the  well  had  been  deep,  and  it  had  been 
found  convenient  to  draw  the  water  by  means  of  a  steam* 
engine,  would  the  landlord  have  been  entitled  to  retain 
the  engine? 


1880* 


Tindal  C.  J.  It  is  difficult  to  draw  any  very  general 
and  at  the  same  time  precise  and  accurate  rule  on  this 
subject ;  for  we  must  be  guided  in  a  great  decree  by  the 
circumstances  of  each  case,  the  nature  of  the  article^ 
and  the  mode  in  which  it  is  fixed.  The  pump,  as  it  is 
described  to  have  been  fixed  in  this  case,  appears  to  me 
to  fiill  within  the  class  of  removable  fixtures.  The  rule 
has  always  been  more  relaxed  as  between  landlord  and 
tenant,  than  as  between  persous  standing  in  other  re- 
lations. It  has  been  holden  that  stoves  are  removable 
during  the  term;  grates,  ornamental  chimney  pieces, 
wainscots  fastened  with  screws,  coppers,  and  various 
other  articles :  and  the  circumstance  that,  upon  a  change 
of  occupiers,  articles  of  this  sort  are  usually  allowed  by 
landlords  to  be  paid  for  by  the  incoming  to  the-  out- 
going tenant,  is  confirmatory  of  this  view  of  the 
question. 

(a)  See  Amos  on  Fixtures^  where  all  the  cases  are  collected. 

Looking 
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Looking  at  the  facts  of  this  case;  considering  that  the 
article  in  dispute  was  one  of  domestic  convenience;  that 
it  was  slightly  fixed;  was  erected  by  the  tenant;  could 
be  moved  entire ;  and  that  the  question  is  between  the 
tenant  and  his  landlord;  I  think  the  rule  should  be 
made  absolute. 


Park  J.  The  rules  with  regard  to  property  of  this 
description  vary  according  to  the  relation  in  which 
parties  stand  towards  each  other.  The  rule  as  between 
heir  and  executor  is  more  strict  than  as  between  land- 
lord and  tenant,  and  even  as*  between  landlord  and 
tenant  it  has  been  relaxed  in  modern  times;  for  in  Lcrm- 
ton  v.  Lawton  (a)  Lord  Hardwicke  held,  that  wainscot 
might  be  removed  by  the  tenant,  although  it  would  have 
been  waste  to  have  removed  it  in  the  time  of  Hen*  7. 

Perhaps  we  ought  not  to  look  with  too  much  nicety 
as  to  the  mode. in  which  articles  are  fixed,  wheri  it  has 
been  holden  that  the  tenant  may  remove  ovens,  coppers, 
and  the  like.  The  present  case,  however,  is  clearly  dis- 
tinguishable from  Buckland  v.  Butterfidd-y  where  a  con- 
servatory was  deeply  fixed  in  the  soil,  and  formed  part 
of  the  house  to  which  it  was  attached ;  and,  however  I 
may  regret  it,  seeing  that  the  value  in  dispute  is  so 
small,  I  am  compelled  to  say  that  the  verdict  which  has 
been  given  is  wrong. 

Gaselee  J.  concurred. 

Bosanquet  J.  I  am  of  opinion,  that  this  pump  was 
removable  by  the  tenant  Whether  property  of  this 
kind  be  removable  or  not,  depends  in  some  degree  on 
the  relation  'between  the  parties:  and  in  the  relation  of 
landlord  and  tenant  the  rule  is  less  strict  than  in  others.: 


(a)  $  Atl.  13. 


it 
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it  is  more  so  as  between  heir  and  executor,  and  as  be- 
tween executor  and  remainder-man.  My  apprehension 
has  been  lest  we  should  be  thought  to  lay  down  any 
principle  which  would  apply  to  cases  different  from  the 
present.  But  considering  that  this  is  a  case  between 
landlord  and  tenant;  that  the  pump  was  erected  by  the 
tenant;  that  it  is  an  article  of  domestic  use;  and  can 
be  removed  entire;  I  think  the  verdict  ought  to  be 
set  aside. 

Rule  absolute. 


Ml 


18S0. 


Adcock  v.  Felton. 


Feb.  i%. 


AN  attachment  of  privilege  had  issued  in  this  cause  on  Return*  "next 
the  29th  of  January,  returnable  on  Wednesday  next  lfi*rM**    / 
after  fifteen  days  of  St.  Hilary.  7*  ° 


Hilary? 
gttkr. 


lire* 


Storks  Serjt.  obtained  a  rule  nisi  to  set  it  aside  for 
various  irregularities ;  and,  among  others,  because  there 
was  no  such  return  day  as  Wednesday  next  after  fifteen 
days  of  St.  Hilary. 

"  In  fifteen  days  of  St.  Hilary"  would  have  been 
Wednesday  the  27th  of  January.  The  Wednesday  next 
after,  was  the  3d  of  February,  legally  styled  the  Morrow 
of  the  Purification.     As  to  which, 


Jones  Serjt.,  who  shewed  cause,  answered,  -  that  an 
attachment  of  privilege  must  be  made  returnable  on  a 
day  certain,  and  not  on  a  general  return  day  eo  Yiomine  ; 
but  that  the  general  return  day  might  be  taken  for  the 
day  certain  as  well  as  any  other,  provided  its  style,  as  a 
general  return  day,  were  not  adopted.     The  Plaintiff, 

there- 
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1880.        therefore,  would  have  been  irregular  if  he  had  made  his 

*~  t  writ  returnable  on  the  Marram  of  the  Purification  eo 

9.  nomine,  because  that  was  the  style  of  the  day  in  its 

FiLTCHf*      quality  of  a  general  return  day ;  but  he  was  regular,  and 

shewed  that  he  meant  to  employ  it  as  a  day  certain,  by 

styling  it  the  Wednesday  after  fifteen  days  of  St.  Hilary. 

Tindal  C.  J.  The  return  is  irregular.  It  has  always 
been  the  practice  to  reckon  from  one  return  day  to  the 
next  ensuing,  and  then  to  commence  a  fresh  computa- 
tion. Parties  ought  to  pursue  the  old  course,  and  not 
introduce  new  terms,  which  may  tend  to  perplex. 

Rule  absolute. 


jtf.it.  Russell  v.  Dickson, 

The  Court       JONES  Serjt.,  on  the  part  of  one  of  the  bail,  moved 

will  not  take  to  g^  aside  a  cognovit,  and  ca.  sa.  in  this  cause,  for 

of  the  sheriff's  irregularity,  on  an  affidavit  that  the  damages  laid  in  the 

book.  declaration  were  300/. ;  that  the  cognovit  was  given  for 

500/.,  conditioned  for  payment  of  250/.  175.  and  28/.  18&, 

and,  that  by  the  writ  of  ca.  sa.,  as  appeared  by  an  entry  in 

tJie  book  kept  at  the  office  of  the  sheriff,  the  sheriff  wss 

commanded  to  take  the  Defendant  to  satisfy  404/L  lis. 

damages  recovered  by  the  Plaintiff. 

It  appeared  that  the  cognovit  had  been  sanctioned  by 
the  bail  themselves,  who  had  signed  a  consent  that  it 
should  not  exonerate  them  from  their  liability ;  and  the 
only  question  was,  Whether  the  sheriff's  book  was  suf- 
ficient evidence  of  the  irregularity  in  the  amount  of  the 
ca.  sa. 

Wilde 
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Wilde  Serjt,  who  shewed  cause,  contended,  that  the  1890.' 

sheriff's  book  was  not  a  public  document,  but  a  mere  ^T^£TT 

memorandum,  and   no  evidence  when  the  writ  itself  *.     , 

might  have  been  inspected.  Dickson. 

Jones  urged,  that  upon  motions  supported  by  affidavit 
the  same  strictness  was  not  observed  with  regard  to 
evidence  as  in  trials  at  Nisi  Prius,  and  the  party  might 
not  be  able  to  obtain  the  writ. 

Tindal  C.  J.  The  question  is,  Whether  we  are  to 
take  judicial  notice  of  the  sheriff's  book.  That  may 
shew  one  thing,  and  the  writ  another.  The  party  might 
have  gone  to  the  office,  and  have  ascertained  whether 
the  writ  was  returned. 

Rule  discharged. 


Green  'v.  Pole. 


Feb.  xat 


T1Y  an  order  of  Nisi  Prius>  and  with  the  consent  of  all  Plaintiff,  who 
parties,  a  verdict  was  taken  in  this  cause  for  1000/.  J^^  j"b*ect 
damages,  subject  to  the  award  of  a  barrister.  to  an  award 

Before  the  arbitrator  made  his  award,  the  Plaintiff  "nderan  order 
revoked  his  authority  by  deed,  and  gave  notice  for  trial  i£ttr  t|£  ^ 
at  the  sittings  in  this  term.  had  been 

At  the  time  of  the  recovation,  the  order  of  Nisi  Prius  J^S'JjJ*111 
had  not  been  made  a  rule  of  Court  award  was 

about  to  be 

Taddy  Serjt,  therefore,  on  the  part  of  the  Defendant,  tj,e  arbitrator's 

obtained  a  rule  nisi  to  stay  the  proceedings  till  the  authority,  with 

circumstances 
savouring  of  mala  fides*  and  gave  fresh  notice  of  trial. 
The  order  of  nisi  prius  not  having  bean  made  a  rule  of  court,  the  Court  refused 
to  stay  proceedings. 

Court 


444  CASES  in  HILARY  TERM 

1830.  Court  should  further  order,  upon  an  affidavit,  which 
stated*,  that  after  all  the  evidence  had  been  gone  through 
on  both  sides,  at  great  length,  before  the  arbitrator,  the 
8th  of  December  last  was  fixed  for  the  counsel  to  sum 
up  the  case,  and  that  the  Plaintiff  revoked  the  arbi- 
trator's authority,  without  any  application  to  postpone 
that  meeting  for  the  purpose  of  obtaining  witnesses  in 
.reply  to  the  Defendant's  case. 

In  answer  to  this  the  Plaintiff's  attorney  deposed, 
that  at  the  last  meeting  previous  to  the  8th  of  December, 
the  Plaintiff's  counsel  stated,  that  evidence  would  be 
adduced  to  contradict  the  Defendant's  case;  that  appli- 
.  cation  was  afterwards  made  to  six  individuals,  who  were 
able  to  give  material  evidence  for  the  Plaintiff  and 
to  contradict  and  discredit  certain  of  the  Defendant's 
.witnesses;  and  that  in  consequence  of  their  refusal 
to  attend  the  arbitrator,  the  Plaintiff  revoked  his 
authority. 

Wilde  and  Andrews  Serjts.,  who  shewed  cause,  con- 
tended, that  the  revocation  of  the  arbitrator's  authority 
was  no  ground  for  staying  the  proceedings,  particularly 
as  the  order  of  Nisi  Prim  was  not  made  a  rule  of  Court ; 
Clapham  v.  Higham.  (a) 

Toddy  urged  the  mala  Jldes  of  the  Plaintiff.  It  ap- 
peared, on  his  own  shewing,  that  his  witnesses  had  re- 
fused to  attend  the  arbitrator,  which  could  only  have 
arisen  from  their  inability  to  establish  his  case. 

Tindal  C.  J.  We  have  every  inclination,  if  we  had 
the  power,  to  make  this  rule  absolute;  but  we  have  no 
power  to  do  so.  All  who  submit  to  arbitration  have 
the  right  to  revoke  the  arbitrator's  authority  before  the 

(a)  iBsrtgb.Si. 

,   award 


IN   THE    10TH  &  1ITH   YEARS   OF   GEO.  IV.  445 

award  is  made.     The  only  way  of  deterring  them,  is,        18S0. 
by  making  the  order  of  Nisi  •  Prius  a  rule  of  Court, 
when  the  fear  of  an  attachment  may  induce  them  to 
submit 

Rule  discharged* 


Booth  and  Another  t>.  Middlecoat  and  Others.      Feb.  1%. 

J)EBT  on  a  bail-bond.  Qne  rf  ^ 

As  soon  as  an  appearance  had  been  entered,  and  Defendants  in 

before   plea  pleaded,    the   attorney    of  the   Defendant  Jj^^f 

Middlecoat  told  the  Plaintiffs'  attorney  that  Middlecoat  pleaded  bank- 

was  a  bankrupt  and  had  obtained  his  certificate.     The  «yptcy>  Plain- 

Plaintiffs,  attorney  took  no  step  to  discharge  Middlecoat,  ^^  prosequi 

who  thereupon  pleaded  his  bankruptcy  and  certificate,  as  to  him : 
and  ruled  the  Plaintiffs  to  reply;   whereupon  a  repli-       w>  f   d- 

cation  was  filed  as  to  the  other  Defendants,  and  a  nolle  ant  was  not 

prosequi  entered  as  to  Middlecoat.  entitled  to  hit 

costs  under 
8  Eliz.  e.  a., 
Russell  Serjt.  obtained  a  rule  nisi  for  the  Plaintiffs  to  although  De- 
pay  Middlecoat  his  costs  of  this  action  under  the  statute  Jf!  p?!?  the 
r  J  #  Plaintiff  was 

8Eliz.  c.2.  s+2.9  which  gives  a  defendant  his  costs  in  apprised  of  the 
case  a  plaintiff  after  declaration  suffer  a  suit  to  be  dis-  bankruptcy. 
continued,  or  otherwise  be  nonsuited  in  the  action. 

In  the  case  of  Cooper  v.  Tiffin  (a),  in  which  the  plain- 
tiff, after  declaration,  discovering  that  the  defendant  was 
an  infant,  entered  a  nolle  prosequi,  the  Court  on  argu- 
ment said,  "  That  the  case  of  nolle  prosequi  could  not 
be  distinguished  in  reason  from  that  of  a  discontinuance, 
for  that  in  this,  as  well  as  in  that,  the  party  might  after- 
wards commence  another  action  for  the  same  cause ;  and 

(a)  3  T.  R.  511. 

Vol.  VI.  Hh  that 
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Booth 
v. 


1830.  that  the  practice  had  been  to  give  costs  in  such  cases-0 
And  though  in  Harewood  v.  Matthews  (a),  the  Court  re- 
fused the  defendant  his  costs  on  a  nolle  prosequi,  the 
Middleooat.  plaintiff  there  had  no  notice,  as  in  the  present  case,  of 
the  Defendants'  non-liability  before  plea  pleaded.  In 
Jackson  v.  Chambers  (£),  the  defendant  was  allowed  her 
costs  under  the  statute,  8  Eliz.  c.  2.  5.  2.,  although,  upon 
the  argument,  Vaughan  Serjt.  cited  the  case  of  Hare- 
wood v.  Matthews. 

Wilde  Serjt.  shewed  cause.  A  defendant  who  is  dis- 
charged neither  by  discontinuance  nor  nonsuit,  may 
sometimes  be  within  the  equity  of  the  statute ;  as,  if  be 
were  never  liable  to  the  action ;  which  was  the  case  of 
the  infant  in  Cooper  v.  Tiffin  s  but  if  he  be  primd  facie 
liable,  and  his  plea  is  a  defence  arising  since  he  incurred 
the  obligation  on  which  he  is  sued,  he  is  not  entitled  to 
his  costs  upon  a  nolle  prosequi,  at  least  in  actions  on 
contract ;  and  Harewood  v.  Matthews  is  in  point.  Cases 
in  tort  are  essentially  different,  because  there  one  joint 
wrong-doer  cannot  levy  contribution  of  the  others ;  and 
this  explains  the  decision  in  Jackson  v.  Chambers,  which 
Dallas  C.  J.  distinguished  also  on  another  ground  from 
Harewood  v.  Matthews. 

Eussell.  In  the  present  case,  the  Plaintiff  having 
had  notice  before  plea  pleaded  that  the  Defendant  was 
not  liable,  and  yet  having  unnecessarily  compelled  him 
to  incur  the  expense  of  pleading,  the  case  is  the  same 
as  if  the  Defendant  had  never  been  originally  liable. 

Tindal  C.  J.  I  think  this  case  is  not  within  the 
principle  of  the  8  Eliz.  c.  2.  s.  2.,  which  gives  a  defend* 
ant  his  costs,  in  case  a  plaintiff  after  declaration  suffer  a 
suit  to  be  discontinued,  or  be  otherwise  nonsuit  in  the 

(«)  %  TuU.  9<x.  9th  edit.  (*)  8  Taunt.  643. 

action. 


in  the  10th  &  11th  Years  of  GEO.  IV.  447 

action.  It  has  been  said,  that  in  some  cases  a  nolle  1830. 
prosequi  is  within  the  equity  of  this  statute :  that  is,  where  *  Boor  L 
what  has  been  done  amounts  to  a  discontinuance  or  a  *,. 

general  nonsuit.  We  do  not  impeach  the  decision  of  Middlbooat. 
Jackson  v.  Chambers,  where  there  were  several  defendants 
in  trespass,  and  the  one  in  whose  favour  a  nolle  prosequi 
was  entered,  would  have  no  means  of  obtaining  costs 
against  the  others :  but  we  accede  to  the  practice  as  laid 
down  in  Harewood  v.  Matthews,  and  neither  on  the 
particular  circumstances  of  the  case,  nor  under  the 
equity  of  the  statute  do  we  think  the  Defendant  entitled 
to  his  costs. 

Park  J.    It  is  impossible  to  distinguish  Harewood 
v.  Matthews,  which  has  decided  the  present  case.  », 

Rule  discharged. 


Doe  dem.  Holt  and  Others  v.  Roe.  Feb.  i%. 


f)NE  Dally  being  indebted  to  Rebecca  Holt,  the  lessor  x#  2>.  having 
of  the  Plaintiff  gave  her  a  cognovit  for  351L  185.,  given  a  cogno- 
with  a  stay  of  execution  till  November  1825.  So^**' 

certain  pre- 
mises m  a  security  for  the  payment  of  that  sum,  and  the  costs  of  the  judgment, 
and  all  other  costs  and  charges  whatsoever  attending  the  same. 

The  mortgagee  having  levied  execution,  her  right  to  the  goods  seized  was  dis- 
puted in  an  action  at  the  suit  of  certain  persons,  who  claimed  to  be  assignees  of  D. 
under  a  bankruptcy.  The  mortgagee  failed  upon  a  first  trial,  but  succeeded  in  a 
second,  D.  proving  not  to  be  bankrupt: 

Held,  that  the  mortgagee  could  not  claim  from  JD.  the  costs  of  this  action,  as 
costs  or  charges  attending  the  judgment  confessed  by  D. 

%•  JD.  having  stated  at  the  execution  that  certain  goods  levied  were  not  his  pro- 
perty, and  the  sheriff  having,  by  inquisition,  ascertained  that  they  were,  the  mort- 
gagee was  holden  entitled  to  claim  of  X).  the  costs  of  the  inquisition,  if  she  had  paid 
them  to  the  sheriff. 

Hfc  2  Upm 
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18 SO.  Upon   an   application  for  further  time  to  pay,  he, 

by  indenture,  demised  to  her  the  premises  sought  to 
be  recovered  in  this  ejectment,  for  ninety-nine  years, 
with  a  proviso  for  making  void  the  indenture  upon 
payment  of  the  before-mentioned  debt  and  interest 
by  instalments,  without  any  deduction  or  abatement 
whatsoever;  the  first  instalment  to  be  paid  in  August 
1826.  The  indenture  also  contained  a  covenant  by 
Dally,  that,  after  default  made  in  such  payment,  it  should 
be  lawful  for  the  said  Rebecca  Holt  and  Robert  Rees  to 
enter  into  the  said  premises  and  quietly  possess  and 
enjoy  the  same;  and  for  further  assurance  by  Dally, 
it  was  further  declared  that  it  should  be  lawful  for 
the  said  Rebecca  Holt  and  Robert  Rees  to  enter  up 
judgment  on  the  said  cognovit  signed  by  Dally,  and 
that  such  judgment,  when  so  entered  up,  should  stand 
and  be  as  a  security  for  payment  of  the  said  sum 
of  3572.  18^.  with  interest,  and  costs;  and  that  in 
case  default  should  be  made  in  payment  of  the  said 
sum  of  357/.  18s.,  or  the  interest  as  aforesaid,  or  any 
part  thereof  as  therein  mentioned,  it  should  be  lawful 
for  the  said  Rebecca  Holt  and  Robert  Rees  to  issue 
execution  on  the  said  judgment,  and  thereunder  from 
time  to  time  to  levy,  until  the  whole  of  the  said  sum  of 
857L  18s.  and  interest  should  be  fully  paid  and  satisfied, 
together  with  the  costs  of  such  judgment,  and  all  other 
costs  and  charges  whatsoever  attending  the  same. 

In  October  1826  (the  first  instalment  due  in  August 
not  having  been  paid)  Holt  issued  a  Jt.  fa.  under 
the  judgment  on  the  cognovit,  for  315/.  125.  7d.,  the 
balance  then  due  to  her  out  of  the  357/.  185. 

The  315/.  125.  Id.  was  levied  by  the  sheriff,  and 
paid  to  Holt ;  but  Dally  having  given  the  sheriff 
notice  that  the  goods  seized  belonged  jointly  to  him 
and  one  Deacon,  the  sheriff  impannelled  a  jury  to  deter- 
mine the  question  of  property,  and  the  expense  of  that 
enquiry  amounted  to  20/1 

A  torn- 
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A  commission  of  bankruptcy   having  been,  issued        1830. 
against  Dally  about  this  time,  his  assignees  sued  Holt 
for  the  money  levied  on  Daily's  goods  and  paid  her 
by  the  sheriff,  and  on  the  trial  of  the  cause  a  verdict 
was  found  for  the  assignees. 

This  verdict  was  set  aside  on  a  motion  for  a  new 
trial,  and  Holt,  having  taken  the  record  down  by 
proviso  to  a  second  trial,  a  verdict  was  there  given  in 
her  favour,  and,  on  a  special  case,  confirmed  by  the 
Court  of  King's  Bench,  on  the  ground  that  Dally  was 
not  a  trader. 

The  costs  of  this  second  trial  were  paid  her  by  Daily's 
assignees ;  but  the  costs  of  the  first  trial,  the  costs  of 
taking  down  the  record  by  proviso,  and  the  costs  of  the 
enquiry  by  the  sheriff  to  ascertain  whether  the  goods 
he  had  seized  belonged  to  Dally  or  to  Dally  and  Deacon, 
amounting  altogether  to  220/.,  remained  unpaid. 

The  lessors  of  the  Plaintiff,  therefore,  commenced  this 
ejectment,  considering  these  as  "  costs  abd  charges 
attending  the  judgment,"  as  a  security  for  which  the 
premises  in  question  had  been  demised  to  them  by 
Dally. 

Wilde  Serjt.,  on  the  part  of  Ridge,  the  tenant  in  pos- 
session, who  had  entered  into  the  consent  rule  to  defend, 
and  to  whom  Dally  had  conveyed  the  equity  of  re- 
demption, obtained  a  rule  nisi  calling  on  the  lessors  of 
the  Plaintiff  to  stay  the  proceedings,  and  assign  the  pre- 
mises to  Ridge  at  his  expense,  upon  the  ground  that  the 
judgment  under  the  cognovit,  and  all  costs  attending  it, 
had  been  discharged  by  the  levying  of  the  SI 51. 12s.  7d.f 
and  the  payment  of  the  costs  of  the  second  trial  in  the 
action  brought  by  Daily's  assignees.  He  contended 
that  the  costs  of  an  action  brought  by  strangers,  who 
ultimately  appeared  to  have  no  valid  claim  upon  the 
effects  of  the  mortgagor,  were  no  part  of  the  costs 
H  h  S  and 


Rob. 
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1850.       and  charges  attending  the  judgment  confessed  by  the 

S^  *  !L  '     mortgagor.     The  inquisition  under  the  execution  upon 

Holt    *    *nat  judgment  was  holden  by  the  sheriff  for  his  own 

*•  safety,  and  he  therefore,  not  the  mortgagor,  ought  to 

defray  the  expense  of  it. 

Taddy  Serjt,  who  shewed  cause,  urged  that  the  in- 
quisition having  been  rendered  necessary  by  the  mort- 
gagor's asserting  that  the  goods  did  not  belong  to  him, 
he  was  estopped  to  say  that  the  expenses  attending  it 
were  not  costs  attending  the  judgment  he  had  confessed. 
So,  the  action  of  the  assignees  was  a  contest  occasioned 
by  the  judgment  the  validity  of  which  the  mortgagor 
was  bound  to  support;  the  charges  of  that  action,  there- 
fore, were  charges  attending  the  judgment. 

Wilde.  The  mortgagor  having  turned  out  not  to  be 
a  bankrupt,  has  no  connection  with  the  action  of  his 
supposed  assignees ;  they  defrayed  the  costs  of  the 
second  trial,  on  which  the  mortgagee  succeeded;  it 
may  be  presumed,  therefore,  to  have  been  by  her  own 
default  that  she  failed  on  the  first;  and,  at  all  events, 
costs  occasioned  by  her  own  default  cannot  be  esteemed 
costs  attending  the  judgment  confessed  by  the  mort- 
gagor. 

Tindal  C.  J.  It  appears  to  me  that  the  costs  of  the 
action  brought  by  the  assignees  are  not  costs  secured  by 
the  instrument  which  the  mortgagor  has  executed.  That 
was  an  action  brought  by  strangers ;  and  if  it  had  been 
met  with  a  good  defence  at  first,  as  it  was  ultimately,  the 
costs  now  sought  would  not  have  been  unpaid.  The 
costs  of  the  inquisition  may  be  left  to  the  prothonotary. 

Gaselee  J.     Whatever  portion  of  the  costs  of  the 
sheriff's  inquisition  was  paid  by  the  lessor  of  the  Plain- 
tiff, 
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tiff,  I  think  she  is  now  entitled  to.     If  they  were  de*       1830. 
frayed  by  the  sheriff,  she  cannot  claim  them. 

The  rest  of  the  Court  concurred. 

Bale  absolute,  upon  payment  of  such  portion  of 
the  costs  of  the  inquisition,  if  any,  as  the 
prothonotary  should  think  right 


Rutherford  t>.  Evans.  ***•  x»« 


rrHE  first  count  of  the  declaration  stated,  That  the  i.  Libel.  The 

Plaintiff,  for  a  long  time  before  and  at  the  time  T™?1? 
of  the  composing  and  publishing  the  false,  scandalous,  the  Plaintiff 
malicious,  and  defamatory  libel  by  the  Defendant  there-  ***?  been  aP" 
inafter  mentioned,  and  before  and  at  the  time  of  the  *^r  0f" 
committing  of  the  several  grievances  by  the  Defendant  company  or 
thereinafter  mentioned,  carried  On  the  trade  and  business  J^t^n*^ 
of  a  carpenter,  builder,  and  surveyor,  and  b'ad  been  EnglandCom- 
appointed  the  surveyor,  agent,  and  steward,  of  a  certain  £any »    "^ 
company  or  society  of  persons  called  the  New  England  pi0yed  assuch; 
Company,  and   in   such   capacity  had  been  and   was  and  that 
employed  by  the  said  company,  and  had  always  con-  ^ifed  hT   " 
ducted  himself  with   credit,    skill,   care,    punctuality,  his  employ- 
fidelity,  and  integrity  towards  the  said  company,  and  ail  mt^., 

it  was  not  ne- 
cessary to  allege,  with  extreme  precision,  the  description  of  the  company,  or  to 
prove  the  Plaintiff's  appointment,  the  libel  being  alleged  of  the  Plaintiff  in  his 
employment. 

%.  The  libel  charged  Plaintiff  with  Wing  the  most  artful  scoundrel  that  ever 
existed,  and  with  being  insolvent ;  but  the  writer  added,  that  he  had  never  disclosed 
the  matter*  nor  ever  would,  except  to  the  person  whom  he  addressed  and  his  friend. 
This  latter  assertion  was  omitted  in  the  declaration :  Held,  that  the  omission  was  not 
material. 

H  h  4  others 
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1830.       others  employing  him  in  the  way  of  his  said  trade  and 
„V   ~T  -'     business,  and  until  the  committing  of  the  said  several 
v.  grievances  by  the  Defendant  thereinafter  mentioned, 

Evans.       had  never  been  suspected  of  being  guilty  of  any  ex- 
travagance or  misconduct  in  his  said  employment  by 
the  said  company,  or  of  abusing  the  trust  or  confidence 
reposed  in  him  by  the  said  company  in  his  said  employ- 
ment, or  of  having  made  default  in  payment  of  the 
monies  due  and  owing  from  him  to  his  several  creditors, 
or  of  being  in  insolvent  circumstances,  but  was  of  good 
name,  fame,  and  credit,  and  was  gaining  great  profits 
in  his  said  employment  by  the  said  company  and  by  his 
said  trade  and  business,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his 
riches,  to  wit,  at  London:    Yet  the  Defendant  well 
knowing  the  premises,  but  greatly  envying  the  happy 
state  and  Condition  of  the  said  Plaintiff,  and  contriving 
and  wickedly  arid  maliciously  intending  to  injure  the 
Plaintiff  in  his  said  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and  disgrace, 
with  the  said  company,  and  with  and  amongst  his  said 
employers,  and  all  his  neighbours  and  other  good  and 
worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be 
suspected  and  believed  by  the  said  company,  and  by 
and  amongst  his  employers  and  neighbours  and  the 
said  subjects,  that  he  had  been  and  was  guilty  of  the 
offences  and  misconduct  thereinafter  mentioned  to  have 
been    charged   upon   and    imputed    to   him,    and   to 
cause  the  said  company  to  dismiss  and  discharge  him 
from   their  said   employment,    and  thereby  to  injure 
him  in  his  said  business  and  employment,  and  to  vex, 
harass,    oppress,    impoverish,   and   wholly  ruin   him, 
to  wit,  on,  &c,  at,  &c,  falsely,  wickedly,  and  mali- 
ciously did  compose  and  publish,  and  caused  and  pro- 
cured to  be  published  of  and  concerning  the  said  Plain- 
tiff, and  of  and  concerning  his  said  business  and  employ* 

ment 
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tnent  by  the  said  company,  and  of  and  concerning  the       1830. 
Plaintiff  in  his  said  trade  of  carpenter,  builder,  and  sur-     '  '   " 
veyor,  and  of  and  concerning  an  alleged  default  in  pay-  v. 

ment  of  the  monies  due  and  owing  from  the  said  Plain-  Evans. 
tiff  to  his  said  several  creditors  as  aforesaid,  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  in  the 
form  of  a  letter  addressed  to  one  James  Gibson,  he  the 
said  James  Gibson  then  and  there  being  the  treasurer  of 
the  said  company,  containing  amongst  other  things  the 
false,  scandalous,  malicious,  defamatory,  and  libellous 
matter  following,  of  and  concerning  the  Plaintiff,  and 
of  and  concerning  his  said  business  and  employment  by 
the  said  company,  and  of  and  concerning  his  alleged 
default  in  payment  of  the  monies  due  and  owing  from 
the  said  Plaintiff  to  his  said  several  creditors  as  afore- 
said, that  is  to  say,  "  I  (meaning  the  said  Defendant) 
should  have  been  silent  notwithstanding  my  anxious 
desire  to  put  you  (meaning  the  said  James  Gibson)  upon 
your  guard  against  the  most  artful  scoundrel  (meaning 
the  Plaintiff)  that  ever  existed  :  the  natural  punishment 
of  his  extravagance  and  misconduct  is  fast  approaching, 
he  is  in  every  person's  debt,  his  ruin  cannot  be  long 
delayed,  and  he  is  not  deserving  of  the  slightest  com- 
miseration." 

The  libel  proved  in  support  of  this  declaration,  was 
a  letter  from  the  Defendant,  as  follows,  addressed  to 
the  treasurer  of  the  New  England  Company,  by  whom 
the  Plaintiff  had  been  employed. 

"  My  dear  Sir, 
"  I  was  very  sorry  to  find  by  your  letter  received  to- 
day, that  you  had  been  so  uncomfortably  circumstanced 
respecting  the  information  I  gave  yon  previously  to  your 
leaving  Eveswell.  I  fully  expected  our  friend '  would 
have  seen  you  soon  after,  or  I  should  have  been  silent 
notwithstanding  my  anxious  desire  to  put  you  upon 

your 
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your  guard  against  the  most  artful  scoundrel  that  ever 
existed.  The  natural  punishment  of  his  extravagance 
and  misconduct  is  fast  approaching:  he  is  in  every 
person's  debt  His  ruin  cannot  be  long  delayed ;  and 
he  is  not  deserving  of  the  slightest  commiseration.  Bat 
it  is  my  most  anxious  request  that  this  fellow's  miscon- 
duct may  not  entail  ruin  in  another  quarter.  -Were  I 
to  be  the  cause  of  such  disaster  and  destruction  to  so 
many  that  are  innocent,  I  could  never  forgive  myself; 
and  I  pledge  my  sacred  word  of  honor  that,  excepting 
to  you  and  to  our  friend,  I  have  never  disclosed  the 
affair,  nor  ever  will.  If  you  can  inform  me  when  our 
friend  is  to  be  in  London,  I  will  meet  him,  as  I  had 
much  rather  we  talk  the  subject  over  before  any  steps 
are  taken. 

"  I  am,  &c. 
"  EoesweU,  24th  October,  1827.  "  E.  Evans." 

The  Plaintiff  was  turned  out  of  his  employment,  and 
commenced  this  action. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Trinity  term,  the  name  of  the  company,  which  was  a 
corporate  body,  commonly  called  "  the  New  England 
Cdknpany,"  turned  out  to  be,  not  "  the  New  England 
Company,"  but  "  A  Company  for  estabishing  Christia- 
nity in  New  England  and  the  parts  adjacent  in  America" 
And  the  Plaintiff's  appointment  as  agent  and  surveyor 
to  the  company  was  not  by  deed. 

It  was  objected,  that  the  company  had  not  been  truly 
described  in  the  declaration ;  that  the  Plaintiff  had  not 
proved  any  appointment,  inasmuch  as  appointments  by 
a  corporation  ought,  with  few  exceptions,  to  be  by 
deed ;  and  that  the  letter  complained  of  had  not  been 
truly  set  out  in  the  declaration. 

A  verdict,  however,  was  taken  for  the  Plaintiff,  subject 
to  amotion  on  these  points. 

Taddy 
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Taddy  Seijt  accordingly  moved  in  Michaelmas  term        1830* 
to  set   aside  the  verdict,  and  enter  a  nonsuit  on  the 
foregoing  objections. 

With  regard  to  the  appointment,  he  cited  Handle  v. 
Deane  (a),  to  shew  that,  except  for  inferior  purposes,  as 
cooking  and  the  like,  an  officer  of  a  corporation  could 
only  be  appointed  by  deed ;  and  proof  of  the  appoint- 
ment was  material  to  the  Plaintiff's  case,  his  dismissal 
being  the  principal  ground  of  action.     In  Moises  v. 
Thornton  (i),  where  the  defendant  slandered  the  plaintiff 
by  saying,  "  If  Dr.  Moises  shews  you  a  diploma,  it  is  a 
forgery,"  it  was  holden,   that  the  production  of  the 
diploma  was  not  sufficient  to  shew  that  the  plaintiff  was 
entitled  to  the  degree  of  doctor  of  physic     And  in  Smith 
v.  Taylor  (c),  which  was  an  action   for  slandering  the 
plaintiff  in  his  practice  as  a  physician,  Rooke  J.  and 
Chambre  thought  he  could  not  recover  unless' he  shewed 
himself  to  be  a  physician  duly  appointed.     With  respect 
to  the  libel  itself,  the  variance  was  fatal,  the  part  of  the 
letter  omitted  having  the  effect  of  qualifying  the  whole, 
and  shewing,  at  least,  that  it  was  a  confidential  commu- 
nication.    A  rule  nisi  having  been  granted, 

Wilde  and  Storks  Seijts.  shewed  cause.  If  the  Plain- 
tiff had  undertaken  to  state  any  deed  or  contract  of 
the  corporation,  he  might  perhaps  have  been  called 
on  to  describe  the  name  of  the  corporation  with  pre- 
cision; but  when  the  suit  does  not  concern  any  con- 
tract, and  the  society  is  only  incidentally  mentioned, 
it  is  sufficient  to  describe  them  by  the  name  by 
which  they  are  generally  known,  otherwise  the  Plaintiff 
might  be  placed  unnecessarily  under  insuperable  diffi- 
culties. With  regard  to  the  appointment,  it  may  be 
contended  that  the  Plaintiff's  office  was  one  of  those  to 

(*)  i  Lutw.  1497.         (6;  8  T.  R.  303.  (0  1  Ar.  R.  210. 

which 
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which  a  corporation  may  appoint  without  a  deed,  because 
it  neither  vests  nor  devests  any  interest,  Arum,  (a) ;  but 
the  mode  of  appointment  was  immaterial,  for  the  libel 
is  not  concerning  the  appointment  of  the  Plaintiff,  but 
his  employment ;  and  the  fact  of  the  employment  being 
out  of  dispute,  if  the  Defendant  were  deprived  of  that  by 
reason  of  the  libel,  every  material  allegation  in  the 
declaration  is  proved.  The  portion  of  the  letter  omitted 
in  the  declaration  by  no  means  qualifies  or  alters  the 
nature  of  the  libellous  extract  set  out ;  and  the  rule  is 
clear,  that  unless  the  part  omitted  alter  the  nature  of  the 
libel  it  need  not  be  set  out.  Cartwright  v.  Wright  (&)» 
Tabart  v.  Tipper,  (c) 


%  Taddy,  (and  Merewether  Serjt.  was  with  bim,)  contra. 
The  objection  with  respect  to  the  description .  of  the 
company  is,  not  that  the  mere  name  has  been  misstated, 
but  that  the  company  has  been  described  as  a  private 
society,  rather  than  as  a  corporate  body,  so  that  the 
proof  did  not  correspond  with  the  description.  The 
Plaintiff  was  never  employed  by  a  private  society  such  as 
that  described.  Then,  the  portion  of  the  letter  not  set 
out  was  most  material  to  the  construction  of  the  whole, 
as  shewing  that  the  communication  was  made  in  con- 
fidence, and  not  with  any  design  to  injure  the  Plaintiff. 
In  Tabart  v.  Tipper9  the  passage  omitted  was  an  ag- 
gravation, not  a  mitigation  of  the  libellous  charge. 

Cur.  adv.  vult. 

Tindal  C.  J.  This  was  an  action  on  the  case  for  a 
libel,  in  which  the  Plaintiff  stated  in  the  first  count  of 
his  declaration,  that,  before  and  at  the  time  of  the  pub- 
lication of  the  libel,  he  carried  on  the  trade  and  business 
of  a  carpenter,  builder,  and  surveyor,  and  had  been  ap- 


(a)  i  Salk.  191.         (b)  $B.&  A.  6%$. 


(c)  1  Campb.  350. 
pointed 
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pointed  (be  surveyor,  agent,  and  steward  of  a  certain        18 SO. 
company  or  society  of  persons  called  the  New  England  Rl!™i^^u> 
Company,  and  in  such  capacity  had  been  and  was  em-  *?. 

ployed  by  the  said  company ;  and  he  then  alleged,  that       Evans, 
the  Defendant,  intending  to  cause  the  said  company  to 
dismiss  and  discharge  the  said  Plaintiff  from  his  said 
employment,  &c,  published  the  libel  in  question  of  and 
concerning  the  said  Plaintiff,  and  of  and  concerning  his 
said  business  and  employment  by  the  said  company,  in 
the  form  of  a  letter  addressed  to  the  treasurer  of  the 
said  company,  containing  the  libellous  matter  following 
of  and  concerning  the  said  Plaintiff,  and  of  and  con- 
cerning the  said  business  and  employment  by  the  said 
company ;  which  libel  is  then  set  out  in  the  declaration. 
Three  objections  were  taken  at  the  trial :  first,  that 
the  Plaintiff  had  failed  in  proving  the  inducement  to  his 
declaration,  for  that  the  proper  name  of  incorporation  of 
the  company  was  not  simply  the  New  England  Company, 
but  "  A  Company  for  establishing  Christianity  in  New 
England  and  the  parts  adjacent  in  America :"  the  second, 
that  as  the  Plaintiff  alleged  an  appointment  by  the  com- 
pany, as  surveyor,  agent,  and  steward  of  the  company, 
he  was  bound  to  shew  an  appointment  by  deed  under 
their  common  seal :  and  the  third  objection  was  upon 
the  ground  of  a  variance  from  the  libel  as  set  out  in  the 
declaration,  and  as  proved  in  evidence. 

With  respect  to  the  first  objection,  however,  we  are 
of  opinion  that,  as  it  was  proved  by  the  Plaintiff  that 
the  company  was  commonly  known  and  designated  by 
the  name  of  the  New  England  Company,  it  was  a  suffi- 
cient description  in  this  case.  It  is  not  an  allegation  of 
any  right  to  land  or  other  property,  either  conveyed  to 
or  derived  from  the  company,  or  of  any  deed  under  their 
common  seal ;  in  which  case  a  description  by  their 
name  of  incorporation  would  undoubtedly  have  been 
necessary  to  enable  them  to  take,  to  grant,  or  to  charge. 

It 
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18S0.  It  is  only  an  allegation  of  an  employment  by  a  company, 
called  the  New  England  Company;  and  as  there  was 
sufficient  evidence  that  the  company  in  question  was 
generally  known  by  that  description,  we  think  it  suf- 
ficient in  this  action,  which  is  brought  for  a  purpose 
collateral  to  any  right  belonging  to  the  company  itsel£ 

As  to  the  second  objection,  it  is  to  be  observed  that 
the  inducement  states,  as  separate  facts,  and  as  distinct 
allegations,  "  that  the  Plaintiff  had  been  appointed  the 
surveyor,  agent,  and  steward  of  the  company,"  and 
"  that  in  such  capacity  he  had  been  and  was  employed 
by  the  said  company ; "  so  that  the  allegation  of  the 
appointment  and  the  employment  stand  distinct  from 
each  other.  And  it  further  appears,  that  in  the  aver* 
ment  of  the  Defendant's  intention,  and  also  of  the  appli- 
cation of  the  libel,  the  reference  is  made  not  to  the 
appointment  of  the  Plaintiff  to  his  office,  but  solely  to 
his  employment  in  that  capacity.  Even  if  the  declar- 
ation had  alleged  the  libel  to  have  been  published  of 
and  concerning  the  appointment  and  also  the  employ- 
ment, it  would  have  been  difficult  to  have  contended 
after  the  decided  cases  on  this  point  (a),  that  the  evi- 
dence as  to  the  employment  alone  would  have  been  suf- 
ficient to  support  the  action;  but  severed  as  these 
allegations  are,  and  confined  as  the  libel  is  to  the  Plain- 
tiff's employment  only,  we  think  it  unnecessary  to  prove 
any  actual  appointment  of  the  Plaintiff  to  the  office  in 
question  either  by  deed  or  otherwise.    . 

As  to  the  third  objection,  we  take  the  rule  to  be  as 
it  is  laid  down  in  the  books  —  that  if  the  omission  of  any 
part  makes  a  material  alteration  in  the  sense  of  the  part 
inserted,  such  omission  is  fatal.  And  if  in  this  case  the 
part  of  the  letter  which  had  been  omitted  had  contained 

(*)  See  Figgitu  v.  Cogswell,  3  Af.  &  S.  369.  and  May  v.  Brown, 

any 
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any  qualification  of  the  meaning  of  the  part  set  out,  or        18S0. 
if  any  real  substantial  difference  of  construction  would 
have  arisen  upon  the  whole  of  the  letter  when  set  out  on 
the  record,  we  should  have  held  the  omission  of  such 
part  constituted  a  variance  which  might  be  taken  advan- 
tage of  by  the  Defendant.     But,  upon  the  consideration 
of  the  whole  letter,  it  appears  to  us  that  the  charge 
imputed  by  it  remains  precisely  the  same  as  that  which 
is  contained  in  the  part  set  out.     The  previous  part  of 
the  letter,  which  is  omitted,  merely  assigns  the  Defend- 
ant's reason  for  writing  the  letter :  it  has  no  bearing 
whatever  upon  the  nature  of  the  imputation,  nor  does  it 
in  any  degree  alter  its  quality  or  effect     If  the  setting 
out  the  whole  letter  would  have  enabled  the  Defendant 
to  have  moved  in  arrest  of  judgment,   no  doubt  the 
omission  of  any  part  would  have  been  a  ratal  variance. 
But  we  think,  the  very  same  libel  appears  from  the 
perusal  of  the  whole  as  from  thq.part;  and  the  conse- 
quence is,  that  although  the  Defendant  might  undoubt- 
edly avail  himself  of  the  whole  of  the  letter  as  evidence 
for  the  jury  to  infer  the  want  of  malice  in  the  Defendant, 
as  was  done  at  the  trial,  still  the  omission  of  such  part 
cannot  be  considered  as  a  ground  of  variance.     We 
therefore  dunk,  the  rule  should  be  discharged. 

Rule  discharged. 
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Feb.  a.  Godefroy  v.  Dalton,  Gent. 

An  attorney,  rpHE  first  count  of   the    declaration   stated,    That 

with  te  ad-  whereas   before   the  making  of  the  promise  and 

vice  of  coun-  °  ■ 

•el,  produced,  undertaking  of  the  Defendant  thereinafter  next  men- 

in  an  action  tioned,  a  certain  action  had  been  commenced  and  pro- 

for  negligence  secuted  by  and  at  the  suit  of  Stephen  Dubois  against 

in  the  conduct  the  Plaintiff  in  the  court  of  our  lord  the  king,  before 

•fj Plaintiff'.  ^  Justices  of  our  lord  the  kin  of  the  Bench  ftt 
defence  to  . 

another  action,  Westminster*  in  the  county  of  Middlesex,  for  a  certain 

the  protho-  cause  of  action  alleged  to   have  accrued  to   the  said 

notary  s  book 

to  prove  an  Stephen  Dubois  against  the  Plaintiff,  and  the  Plaintiff 

al  egation,  had  retained  and  employed  one  Cyrus  Jay  and  Mather 

luence  of""  ^M*  **  *"s  attornies,  for  certain  fee  and  reward  to  be 

the  negligence  paid   to   them   by   the   Plaintiff  in   that  behalf  (they 

of  J.  B.  judg*  the  ^y  (>_  jay  an(j  Mather  Byles  then  and  there 
mentbyde-  •/.  **  * 

fault  had  been  being  attormes  of  the  said  Court  of  our  said  lord  the 

signed,  and  king  of  the  Bench  at  Westminster  aforesaid)  to  defend 
proceeding  t'ie  sa^  act*on  ^or  the  Plaintiff  and  the  said  Cyrus 
had,  that  final  Jay  and  Mather  Byles  had  undertaken  such  defence 
judgment  waa  for  fae  piaintifff  anj  such  proceedings  were  there- 
signed  and  uPon  had  in  the  same  Court  in  the  said  action,  that 
execution  is-  it  was  considered  and  adjudged  by  the  said  Court,  that 
whereupon  t'le  **"*  Stephen  Dubois  should  recover  against  the 
Plaintiff  was  the   Plaintiff  the  sum  of  SOL  10s.  of  lawful  money  of 

nonsuited  for  q^^  Britain*  which  said  sum  of  SO/.  105-  the  Plaintiff 

not  producing 

the  record  of  had  been  forced  and  obliged  to  pay  and  had  paid  to  the 

that  judgment  said  Stephen  Dubois  in  satisfaction  of  the  said  judgment, 

conv^HeTd  an(*  ^^  ^een  desirous  °f  commencing  and  prosecuting 

that  this  was  a  certain  action  against  the  said  Cyrus  Jay  and  Mather 
not  »uch  negli-  ^yles  for  negligence  in  conducting  his  said  defence  and 

dered  the  at-  f°r  ^e  recovery  of  the  said  sum  of  SOL  105.  so  paid  to  the 
torney  liable  gajd 

to  an  action* 
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said  Stephen  Dubois  as  aforesaid ;  of  all  which  said  several 
premises  the  said  Defendant,  before  the  making  of  his  said 
promise  and  undertaking  thereafter  next  mentioned,  had 
notice,  to  wit,  at,  &c,  and  thereupon,  theretofore,  to  wit, 
on,  &c  at,  &c,  in  consideration  that  the  Plaintiff,  at  the 
special  instance  and  request  of  the  Defendant,  would  re* 
tain  and  employ  the  Defendant  as  his  attorney  for  certain 
fee  and  reward  to  be  thereupon  paid  by  the  Plaintiff  to 
the  Defendant  in  that  behalf,  to  prosecute  and  conduct 
the  said  action  of  the  Plaintiff  against  the  said  Cyrus  Jay 
and  Mather  Byles,  the  Defendant  undertook  and  then 
and  there  faithfully  promised  the  Plaintiff  to  prosecute 
and  conduct  the  said  last  mentioned  action,  in  a  pro* 
per,  skilful,  and  diligent  manner :  and  the  Plaintiff  con- 
fiding in  the  said  promise  and  undertaking  of  the  De- 
fendant, and  in  hopes  of  his  faithful  performance 
thereof,  did  afterwards,  to  wit,  on,  &c,  at,  &c,  retain 
and  employ  the  Defendant  as  such  attorney  as  aforesaid, 
to  prosecute  and  conduct  the  said  last-mentioned  action 
on  the  terms  aforesaid;  and  the  Defendant  then  and 
there  accepted  the  said  retainer  and  employment,  and 
under  and  by  virtue  thereof,  afterwards,  to  wit,  in 
Trinity  term  in  the  seventh  year  of  the  reign  of  our 
said  lord  the  king,  as  the  attorney  of  and  for  the  said 
Plaintiff,  commenced  an  action  at  the  suit  of  the  Plaintiff 
against  the  said  Cyrus  Jay  and  Mather  Byles  in  the  said 
Court  of  our  said  lord  the  king,  before  the  Justices  of 
•  our  said  lord  the  king  of  the  Bench  at  Westminster,  for 
the  purpose  aforesaid :  and  afterwards,  to  wit,  on,  &c, 
at,  &c,  the  said  Cyrus  Jay  and  Mather  Byles  appeared 
and  pleaded  to  the  said  action,  and  issue  was  joined 
thereupon :  and  afterwards,  to  wit,  on,  &.,  at,  &c,  the 
said  last-mentioned  cause  came  on  for  trial  in  the  said 
Court  of  our  said  lord  the  king  of  the  Bench,  before 
Sir  James  Burroughs  Knight,  in  the  absence  of  the 
Right  Honorable  Sir  William  Draper  Best,  Knight, 
his  Majesty's  Chief  Justice  of  the  said  Court  of  the 
Vol.  VI.  I  i  Bench, 


1830. 
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Bench,  he,  the  said  Sir  James  Burroughs  being  then  and 
there  one  of  the  Justices  of  the  Bench,  and  was  then 
and  there  tried  before  the  said  Sir  James  Burroughs 
and,  although  it  was  then  and  there  the  duty  of  the 
Defendant  under  and  by  virtue  of  his  said  retainer,  and 
his  said  promise  and  undertaking!  to  have  had  in  the 
said  Court  of  our  said  lord  the  king  of  the  Bench  at  the 
trial  of  the  said  last-mentioned  action,  evidence  of  the 
said  judgment  in  the  said  first-mentioned  action  against 
the  Plaintiff  at  the  suit  of  the  said  Stephen  Dubois,  in 
order  that  it  might  then  and  there  have  appeared  to  the 
said  Court  of  our  said  lord  the  king  of  the  Bench,  that 
judgment  had  been  obtained  by  the  said  Stephen  Dubois 
against  the  said  Plaintiff  in  the  said  first-mentioned 
action  for  the  said  sum  of  SO/.  10*.,  whereof  the  De- 
fendant had  notice,  nevertheless,  the  Defendant,  not 
regarding  his  said  promise  and  undertaking,  but  con- 
triving, and  fraudulently  intending,  to  injure  the  said 
Plaintiff  in  this  respect,  did  not  nor  would  prosecute 
the  said  last-mentioned  action  in  a  proper,  skilful,  and 
diligent  manner,  but  on  the  contrary  thereof  wholly 
neglected  and  omitted  to  have  proper  evidence  of  the 
said  judgment  in  the  said  first-mentioned  action  ready 
to  produce  to  the  said  Court  of  our  said  lord  the  king 
of  the  Bench ;  by  reason  whereof,  the  Plaintiff  was  then 
and  there  wholly  unable  to  prosecute  his  said  action 
against  the  said  Cyrus  Jay  and  Mather  Bytes  with  effect, 
and  was  then  and  there  compelled  to  suffer  himself  to 
be  nonsuited  in  the  said  last-mentioned  action,  whereby 
he  was  not  only  hindered  and  prevented  from  recovering 
from  the  said  Cyrus  Jay  and  Mather  Byles  the  said  sum 
6f  SO/.  105.  so  paid  to  the  said  Stephen  Dubois  as  afore- 
said, in  satisfaction  of  his  said  judgment,  but  had  also 
been  forced  and  obliged  to  pay  and  had  paid  to  the  said 
Cyrus  Jay  and  Mather  Byles  a  large  sum  of  money, 
to  wit,  the  sum  of  100/.  for  their  costs  and  charges  in 
and   about  their  defence  to  the  said  lastanentioned 

action : 
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action ;  and  bad  also  been  forced  and  obliged  to  incur 
a  further  great  expense,  amounting  in  the  whole  to  100/., 
in  and  about  re-commencing  and  prosecuting  his  said 
action  against  the  said  Cyrus  Jay  and  Mather  Byles, 
to  wit,  at,"  &c. 

The  present  action  was  brought  by  the  Plaintiff  against 
die  Defendant,  as  an  attorney  of  this  Court,  for  negli- 
gence in  the  conduct  and  prosecution  of  a  former  action 
brought  by  the  same  Plaintiff  against  Cyrus  Jay  and  his 
partner. 

The  action  against  Jay  and  his  partner  had  been 
brought  against  them  for  negligence,  as  attornies,  in 
conducting  the  defence  of  the  present  Plaintiff  in  a 
former  action,  which  had  been  brought  against  him  by 
one  Dubois:  and  in  the  action  against  Jay  and  his 
partner,  the  declaration  alleged  that,  by  reason  and  in 
consequence  of  the  negligence  of  Jay  and  his  partner, 
judgment  by  default  bad  been  signed,  and  such  further 
proceedings  had,  that  final  judgment  was  afterwards 
signed,  and  execution  issued  against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  Another,  before 
Burrough  J.,  the  only  evidence  which  the  present  De» 
fendant  had  procured  to  satisfy  that  allegation  was  the 
book  of  the  prothonotary  of  this  Court,  in  which  was 
kept  an  entry  of  the  judgments  by  default,  signed  in 
each  term,  with  the  date,  and  the  officer's  fees  opposite 
to  the  same;  and  the  learned  Judge  who  tried  that 
cause,  held  this  proof  of  the  allegation  not  to  be  suffi- 
cient, and  nonsuited  the  plaintiff;  which  judgment  of 
nonsuit  was  afterwards  confirmed  by  this  Court  on  a 
motion  to  set  aside  the  same.  It  was  for  the  negligence 
on  the  part  of  Dalton,  as  the  Plaintiff's  attorney,  in  not 
having  provided  himself  with  the  proper  evidence  of  the 
judgment  as  set  out  in  the  declaration  against  Jay  and 
his  partner,  that  the  present  action  was  brought. 
It  was  proved,  by  a  gentleman  at  the  bar,  of  great 
I  i  2  experience 


18S0. 
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experience  and  skill,  that,  upon  the  particular  allegation 
in  that  declaration  against  Jay  and  his  partner,  he 
thought,  at  the  time,  the  evidence  offered  was  suffi- 
cient; for  that  it  seemed  to  him  that  negligence  was 
the  gist  of  the  action,  and  that  the  judgment  was  only 
alleged  as  the  consequence.  But  it  appeared  that  the 
Defendant  Dalton  had  consulted  this  gentleman  just 
before  the  trial  of  Godefroy  v.  Jay  and  Another  was 
called  on,  and  it  was  not  shewn  that  he  had  ever  searched 
to  find  whether  final  judgment  had  been  entered  up  or 
not  in  the  cause  of  Dubois  v.  Godefroy. 

At  the  trial  of  the  present  cause  before  Tindal  C.  J., 
Middlesex  sittings  after  last  Trinity  term,  a  verdict  was 
taken  for  the  Plaintiff,  subject  to  a  motion  to  this  Court 
to  set  it  aside,  and  enter  a  nonsuit  or  arrest  the  judg- 
ment    Accordingly, 


Taddy  Serjt.  in  Michaelmas  term  obtained  a  rule  nisi 
to  that  effect,  on  the  ground  that  the  Defendant  in  the 
exercise  of  his  profession  was  liable  only  for  the  conse- 
quences of  gross  negligence,  and  not  for  a  mere  error  in 
judgment ;  for  which  he  cited  Pitt  v.  Yalden  (a),  where 
Lord  Mansfield  had  placed  the  question  of  professional 
responsibility  on  that  footing;  and  he  contended  that 
nothing  more  than  an  excusable  error  in  judgment  had 
been  proved  against  the  Defendant.  An  arrest  of  judg- 
ment was  moved  for  on  the  ground  that  the  record 
nowhere  alleged  the  Plaintiff  to  have  had  a  good  cause 
of  action  against  Jay  and  Byles9  or  that  Dubois  had 
originally  no  cause  of  action  against  the  Plaintiff;  and 
unless  he  had  a  good  cause  of  action  against  them,  as 
having  been  injured  by  the  judgment  suffered  to  Dubois, 
he  could  not  recover  against  the  present  Defendant; 
but  as  the  Court  came  to  no  decision  on  this  point,  the 
argument  upon  it  is  here  omitted. 


(a)  4  Burr.  »o6o. 


Wilde 
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Wilde  and  Bompas  Seijts.  shewed  cause.  It  may  be 
admitted  that  an  attorney  is  not  liable,  if  he  errs  in 
judgment  upon  a  point  of  doubt  or  difficulty ;  but  he  is 
responsible  for  the  consequence  of  not  being  reasonably 
versed  in  his  business,  and  for  neglect  in  the  conduct  of 
.it.  And  where  gross  ignorance  is  proved,  it  is  no 
answer  for  the  defendant  to  say  he  consulted  another, 
for  he  is  bound  to  possess  reasonable  skill  in  his  business, 
and  he  cannot  shift  his  own  responsibility. 

The  ignorance  by  which  the  plaintiff  has  suffered 
was  in  a  matter  of  e very-day  practice.  The  declaration 
bad  alleged  that  a  judgment  had  been  obtained  against 
the  Plaintiff  through  the  negligence  of  Jay  and  Byles; 
unless  that  judgment  were  proved  to  exist  the  Plaintiff 
had  no  cause  of  action  against  Jay  and  Byles.  But  it  is 
among  the  first  elements  of  legal  knowledge  and  prac- 
tice that  a  final  judgment  ought  to  be  proved  by  the 
production  of  the  record  or  an  office  copy;  and  the 
Defendant  ought  at  least  to  have  ascertained  whether 
or  not  the  final  judgment  existed,  and  to  have  con- 
sulted his  counsel  before  the  vgry  eve  of  the  trial. 


1830. 


Taddy  and  Cross  Serjts.  contra.  The  gist  of  the 
Plaintiff's  charge  against  Jay  and  Byles  was,  that  through 
their  negligence  judgment  by  default  had  been  signed 
against  him ;  the  final  judgment  was  only  alleged  as  a 
consequence  of  that  negligence.  The  Defendant  Dalton, 
therefore,  might  be  excused  for  supposing,  sanctioned 
as  he  was  by  counsel,  that  the  interlocutory  judgment 
was  all  he  would  be  called  on  to  prove;  and  of  that, 
till  the  Court  had  decided  otherwise,  the  prothonotary's 
book  might  be  thought  good,  if  not  the  best  evidence. 
Gross  negligence  in  an  attorney,  can  only  be  of  that 
which  is  his  immediate  duty,  uncorrected  by  superior 
advice,  —  as,  an  omission  in  the  stating  an  abstract ;  but 
this  was  a  case  of  novelty  in  which  the  Defendant  might 
well  seek  for  assistance,  and  might  well  stand  excused 
I  i  3  where 
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where  one  of  higher  attainment*  had  fallen  into  error. 
In  Ccmpton  v.  Charmless  (a),  Le  Blanc  J.  said,  "  That  it 
was  not  every  neglect  that  would  subject  a  man  to  such 
an  action;  that  an  attorney  was  only  bound  to  use 
reasonable  care  and  skill  in  managing  the  business  of  his 
client ;  that  if  he  were  liable  further,  no  man  would 
venture  to  act  in  that  capacity :"  which  was  confirmed 
by  Lord  EUenboreugh  in  Bailie  v.  ChandUu  (h\  who 
said,  that  "An  attorney  is  only  liable  for  crassa  a*. 
gligenlia;  and  it  is  impossible  to  impute  that  to  the 
defendant  'for  not  discovering  a  defect  m  the  memorial 
of  an  annuity,  which  was  subsequently  held  to  be  a 
defect  upon  a  very  doubtful  construction  of  the  statute. 
I  perfectly  agree  in  the  observations  made  on  a 
similar  occasion  by  my  brother  Le  Blanc ;  and  I  am  of 
opinion  that  the  present  action  cannot  be  maintained." 

Cur.  ado.  vutt. 


Tindal  C.  J.  In  this  case  the  Defendant  obtained  a 
rule  to  shew  cause  why  the  verdict  for  the  Plaintiff 
should  not  be  set  aside,  and  a  nonsuit  be  entered,  or,  why 
the  judgment  should  not  be  arrested :  but  as  the  opinion 
which  the  Court  has  formed  upon  the  first  branch  of  the 
ride,  involves  the  whole  merits  of  the  action,  it  becomes 
unnecessary  to  discuss  the  objection  which  is  supposed 
to  exist  upon  the  record. 

It  was  an,action  of  assumpsit  brought  by  the  Plaintiff 
against  the  Defendant,  as  an  attorney  of  this  Court,  for 
negligence  in  the  conduct  and  prosecution  of  a  former 
action  brought  by  the  same  Plaintiff  against  one  Cyrus 
Jay  and  his  partner ;  and  the  undertaking  of  the  De- 
fendant is  stated  to  be,  ""That  he  would  conduct  and 
prosecute  the  said  action  in  a  proper,  skilful,  and  dili- 
gent manner."  The  question,  therefore,  upon  the  first 
branch  of  the  rule  is,  Whether,  upon  the  evidence,  the 

(a)  Cited  in  Baikie  v.  Cbandless9  3  Campb.  19. 

(b)  3  Campb.  19. 

Defendant 
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Defendant  was  shewed  to  have  failed  in  bringing  suffi- 
cient skill  and  diligence  to  the  conduct  of  such  former 
cause* 

Now,  the  action  against  Mr.  Joy  arid  his  partner,  had 
been  brought  against  them  for  negligence,  as  attornies* 
in  conducting  the  defence  of  the  present  Plaintiff  in  a 
former  action  which  had  been  brought,  against  him  by 
one  Dubois ;  in  which  action  against  Jay  and  his  partner 
it  was  alleged,  that  by  reason  and  in  consequence  of  the 
negligence  of  the  attornies,  judgment  by  default  had 
been  signed,  and  such  further  proceedings  had,  that 
final  judgment  was  afterwards  signed  and  execution 
issued  against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  Another,  before 
Mr.  Justice  Burroughs  the  only  evidence  which  Mr* 
Dalfon,  the  present  Defendant,  had  procured  to  satisfy 
that  allegation,  was  the  book  of  the  prothonotary  of  this 
court,  in  which  was  kept  an  entry  of  the  judgments  by 
default  signed  in  each  term,  with  the  date  and  the  offi- 
cer's fee  opposite  to  the  same ;  and  the  learned  Judge 
who  tried  that  cause,  held  this  proof  of  the  allegation 
not  to  be  sufficient,  and  nonsuited  the  plaintiff,  which 
judgment  of  nonsuit  was  afterwards  confirmed  by  this 
Court  on  a  motion  to  set  aside  the  same« 

It  was  for  the  negligence  on  the  part  of  DaUon,  as  the 
Plaintiff's  attorney,  in  not  having  provided  himself  with 
the  proper  evidence  of  that  judgment  as  set  out  in  the 
declaration,  that  the  present  action  was  brought)  and 
the  question  is,  Whether  this  amounts  to  such  want  of 
skill  and  diligence  in  his  profession  of  ad  attorney,  as  to 
render  him  Hable  to  the  present  action. 

It  would  be  extremely  difficult  to  define  the  exact 
limit  by  which  the  skill  and  diligence  which  an  attorney 
undertakes  to  furnish  in  the  conduct  of  a  cause  is 
bounded ;  or  to  trace  precisely  the  dividing  line  between 
that  reasonable  skill  and  diligence  which  appears  to 
satisfy  his  undertaking,  and  that  crassa  negligentia,  or 

I  i  4  lata 
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lata  culpa  mentioned  in  some  of  the  cases,  for  which  he 
is  undoubtedly  responsible. 

The  cases,  however,  which '  have  been  cited  and  com- 
mented on  at  the  bar,  appear  to  establish,  in  general, 
that  he  is  liable  for  the  consequences  of  ignorance  or 
non-observance  of  the  rules  of  practice  of  this  court;  for 
the  want  of  care  in  the  preparation  of  the  cause  tor  trial ; 
or  of  attendance  thereon  with  his  witnesses :  and  for  the 
mismanagement  of  so  much  of  the  conduct  of  a  cause  as 
is  usually  and  ordinarily  allotted  to  his  department  of 
the  profession.  Whilst  on  the  other  hand,  he  is  not 
answerable  for  error  in  judgment  upon  points  of  new 
occurrence,  or  of  nice  or  doubtful  construction,  or  of 
such  as  are  usually  intrusted  to  men  in  the  higher  branch 
of  the  profession  of  the  law. 

Looking,  then,  at  the  particular  circumstances  attend- 
ing the  failure  of  the  action  of  Godjroy  v.  Jay  and  Ano- 
ther, it  appears,  in  the  first  place,  that  this  was  not  the 
ordinary  case  of  a  direct  allegation  of  a  judgment  on 
record,  with  a  plea  distinctly  putting  that  judgment  in 
issue ;  in  which  case  of  ordinary  and  daily  occurrence, 
a  neglect  in  the  attorney  to  provide  himself  with  regular 
proof  of  the  judgment  on  record  would  have  classed 
itself  within  the  description  of  gross  negligence.  There 
is  an  ambiguity  in  the  statement  of  the  final  judg- 
ment, which  would  lead  a  person  not  well  versed  in  the 
practice  of  pleading  to  suppose  that  it  was  only  alleged 
as  a  consequential  damage,  and  not  as  a  direct  ground 
of  action;  and  in  the  former  case,  the  failure  of  pro- 
ducing the  record  would  not  have  gone  to  the  main- 
tenance of  the  action.  But  looking  more  particularly 
to  the  evidence  in  the  case,  it  appears  to  have  been 
proved  by  a  gentleman  at  the  bar  of  great  experience 
and  skill,  that  upon  the  particular  allegation  he  thought 
at  the  time  the  evidence  offered  was  evidence  sufficient, 
for  that  it  seemed  to  him  that  negligence  was  the  gist  of 

the 
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the  action,  and  that  the  judgment  was  only  alleged  as 
the  consequence. 

We  lay  no  stress  upon  the  fact,  that  the  attorney  had 
consulted  his  counsel  as  to  the  sufficiency  of  the  evi- 
dence; because,  we  think,  his  liability  must  depend 
upon  the  nature  and  description  of  the  mistake  or  want 
of  skill  which  has  been  shewn ;  and  he  cannot  shift  from 
himself  such  responsibility  by  consulting  another  where 
the  law  would  presume  him  to  have  the  knowledge  him- 
self. But  it  is  from  the  particular  nature  of  this  mis- 
conception of  the  attorney,  and  from  the  evidence  given 
in  die  cause,  that  we  think  the  non-production  of  a 
record  of  judgment  is  not  to  be  considered  as  an  in- 
stance of  such  gross  negligence  as  makes  the  Defendant 
answerable;  and  we  therefore  think,  the  rule  for  a 
nonsuit  ought  to  be  made  absolute. 

Rule  absolute. 


1850. 


Doe  dem.  Carthew  and  Others  t>.  Brenton.        Feb.  ia. 

IN  1825  the  lessors  of  the  Plaintiff  brought  an  eject-  The  lessor  of 

ment  in  the  Court  of  King's  Bench  for  the  recovery  die  Pl^ntiff 

°  *    having  brought 

of  certain  land,  and  part  of  a  mine  and  buildings  called  three  eject- 

the  East  Crinnis  mine,  in  the  parish  of  St.  Blazeu,  in  menta  in  lhc 
Cnn^U  Court  of  K.B. 

Cornwall.  for  ^  Mme 

The  Defendant  appeared,  and  defended  for  the  mines  property,  that 

and  buildings  only,  and  judgment  was  had  for  the  land  j  tj£B^^. 

but,  by  a  rule  of  K.  B.,  Michaelmas  term  1826,  it  was  ingsin  two, 

ordered  that  in  executing  the  writ  of  possession  for  the  *nd  JF0™*?]!*1 
ii.,  ..  •     ™  .     .*.  i       •  i  •  *  r  the  Plaintiff 

land,  the  lessors  of  the  Plaintiff  should  be  restrained  from  to  confioe 

disturbing  the  Defendant  in  the  possession  of  the  mines  himself  to  one, 

and  buildings  in  question,  and  in  the  use  of  the  lands,  so,  upon  C^"£ 

far  as  the  same  was  necessary  for  working  the  mines.        rendered  it 

probable  that 
in  the  event  he  would  have  to  pay  the  costs ;  whereupon  .he  brought  an  ejectment  for 
the  same  property  in  this  Court.     Proceedings  therein  were  staid.  * 

After 
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After  various  intermediate  proceedings  relating  to  the 
same  property,  the  ejectment  not  having  been  tried,  the 
lessors  of  the  Plaintiff,  in  Hilary  term  1829,  obtained  a 
rule  nisi  in  K.  B.  to  rescind  the  rule  of  Michaelmas  term 
1825,  and  to  issue  execution  in  the  ordinary  form. 

This  rule  of  Hilary  1829,  was  discharged  on  the  follow* 
iflg  terms :  that  if  the  lessors  of  the  Plaintiff  obtained  the 
verdict,  or  the  Defendant  obtained  the  verdict  on  the 
ground  only  of  the  leave  and  license  of  the  tenant  of 
the  land,  failing  to  prove  a  right  of  entry  to  erect  the 
buildings  independent  of  such  leave,  in  either  case  it  was 
to  be  referred  to  an  arbitrator  to  say  what  compensation 
ought  to  be  made  to  the  lessors  of  the  Plaintiff,  in  the 
first  case,  for  the  entry  and  working  of  the  mines  without 
the  consent  of  the  owner  and  occupier  of  the  land,  and 
in  the  second,  for  such  entry  and  working,  as  an  alleged 
injury  to  the  reversion,  if  the  reversioner  could  by  law 
recover  such  compensation. 

But  between  Easter  and  Trinity  terms  last,  the  lessors 
of  the  Plaintiff  having  brought  two  fresh  ejectments  in 
the  King's  Bench  for  the  same  property,  one,  on  the 
demise  of  Carthew  alone,  another  on  a  joint  demise, 
a  rule  nisi  was  obtained  in  that  Court,  calling  on 
the  lessors  of  the  Plaintiff  to  shew  cause  why  they 
should  not  elect  to  proceed  in  one  of  the  said  three 
caqses;  and  in  case  they  should  elect  to  proceed  in 
either  of  the  two  last  causes,  then  why  the  first  cause 
should  not  be  discontinued,  and  the  costs  of  the  De- 
fendant therein  be  paid  by  the  feasors  of  the  Plaintiff; 
and,  if  they  should  elect  to  proceed  in  the  first-men* 
tinned  cause,  why  the  proceedings  in  the  two  last-men^ 
tioned  causes  should  not  be  stayed. 

On  shewing  cause  against  the  said  last-mentioned 
rule  on  the  6th  of  July  last,  it  was  alleged  by  Carthew, 
and  sworn  on  his  part,  that  the  said  first-mentioned 
action  had  been  brought  for  the  purpose  of  trying 
whether  his  present  Majesty,   as  Duke  of  Cornwall* 

and 
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and  those   claiming  under  him,  bad  a  right  to  enter 
upon  certain  lands  situate  and  being  in  a  certain  con- 
ventionary  tenement  within   the  manor  of  Tewington, 
parcel  of,  the  possessions  of  the  said  Duke  of  Cornwall, 
and  work  the  minerals  there ,  that  the  said  Defendant, 
William   JBrenton,  who  claimed  such  right  under  the 
said  Duke  of  Cornwall,  did  not  merely  intend,  on  the 
trial  of  such  ejectment,  to  confine  himself  to  the  trial 
of  such  right,  but  also  meant  to  rely,  by  way  of  de- 
fence, on  a  leave  and  licence  to  enter  on  the  said  lands 
granted    by   the  tenants    of   the    said   Carthem,  John 
Yeoman,  Peter  Yeoman,  and  William  Yeoman,  the  other 
lessors  of  the  Plaintiff  in  the  action ;  that  if  such  defence 
were  set  up  in  the  first-mentioned  action,  and  were  to , 
be  successful,  the  consequence  would  be,  that  the  first- 
mentioned  action  would  be  defeated,  and  Carthem  be 
prevented  from  recovering  therein,  although  he  should 
satisfactorily  establish  on  the  trial  of  the  said  cause  that 
the  said  right  of  entry  was  not  in  the  Duke  of  Cornwall, 
or  those  claiming  under  him ;  that,  in  order  therefore,  to 
put  an  end  to  such  objection  and  defence,  he,  Carthem, 
and  his  tenants,  had,  subsequently  to  Easter  term  last, 
revoked  such  leave  and  licence,  if  any  such  existed,  and 
had  brought  fresh  ejectments  on  new  demises ;  that  he 
was  willing  to  consent  to  a  stay  of  the  proceedings  in 
the  said  last-mentioned  actions,  provided  he  were  al- 
lowed to  amend  his  declaration  in  the  first  action  without 
payment  of  costs. 

On  the  8th  July  last,  Lord  Tenterden  C.  J.  delivered 
the  judgment  of  the  Court  of  King's  Bench,  and  it  was 
thereupon  ordered, 

That  the  lessors  of  the  Plaintiff  in  the  first  action 
should  be  at  liberty  to  add  another  count  to  the  de- 
claration, laying  the  demise  on  a  later  day,  and  the 
.  record  in  such  action  should  be  amended,  so  as  to 
make  it  consistent  with  the  day  of  the  demise;  and,  that 
the  Defendant  should  plead,  so  as  to  take  the  cause 

down 
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down  for  trial  at  the  next  assizes;  that  a  rule  for 
changing  the  venue  to  the  county  of  Somerset,  and  the 
former  rule  of  reference,  should  stand;  and  if  the 
lessors  of  the  Plaintiff  should  recover  a  verdict  upon  the 
new  demise,  they  should  be  entitled  to  have  a  writ  of 
possession,  and  recover  possession  of  the  premises ;  and 
if  the  Defendant  should  obtain  a  verdict  on  the  original 
declaration,  he  should  have  the  costs  of  the  action  ;  and 
that  upon  the  above  terms,  the  proceedings  in  the  two 
last  actions  should  be  stayed. 

These  terms  were  indorsed  by  the  counsel  on  their 
briefs  respectively. 

The  trial  had  been  appointed  to  take  place  in  Somer- 
setshire, upon  a  suggestion  that  it  would  be  difficult 
to  obtain  in  Cornwall  an  impartial  jury  on  the  matter 
in  dispute.  The  witnesses  were  accordingly  in  attend- 
ance at  the  last  Somersetshire  assizes,  but  the  trial  of  the 
cause  was  put  off  in  consequence  of  the  illness  ot  the 
Judge.  The  costs  incurred,  however,  by  all  these  pro- 
ceedings were  enormous ;  and  now, 

The  lessors  of  the  Plaintiff  commenced  another  eject- 
ment in  this  Court  for  the  recovery  of  the  same  pro- 
perty; whereupon, 


Wilde  Serjt  upon  affidavit  of  the  foregoing  facts, 
obtained  a  rule  nisi  to  stay  the  proceedings;  against 
which 


Ludlctm  and  Meremether  Serjts  shewed  cause* 
This  is  a  motion  of  the  first  impression,  at  least  in 
this  Court;  and  the  utmost  that  can  be  required  is, 
that  the  lessors  of  the  Plaintiff  shall  be  put  to  their  elec- 
tion as  to  which  cause  they  will  proceed  with.  It  would 
be  a  great  hardship  to  refuse  them  the  opportunity  of 
trying  their  rightful  claim  till  they  have  discharged  heavy 
costs  which  have  been  occasioned  by  the  Defendant's 
raising  an  issue  foreign  to  the  merits  of  the  title.    As  it 

is 
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is  now  proposed  to  try  the  merits  of  that  title,  the  present 
ejectment  is  a  proceeding  in  a  matter  altogether  different 
from   the  former,  which  would  decide  only  a  question 
of  licence.     In  Chatfield  v.  Souter  (a)  this  Court  refused 
to  stay  the  proceedings  in  a  writ  of  right  on  the  ground 
that  the  costs  of  an  ejectment  for  the  same  property  had 
not  been  paid,  because  the  ejectment  could  not  decide  the 
merits  of  the  demandant's  title ;  and  though  in  £he  d. 
Walker  v.  Stevenson  (b)  this  Court  stayed  the  proceedings 
of  the  lessor  of  the  Plaintiff  till  he  had  paid  the  costs  of 
an  ejectment  in  which  there  had  been  a  verdict  against 
him  as  defendant,  yet  in  a  note  to  that  case  the  learned 
reporter  says,  "  The  practice  of  the  two  Courts,  as  to 
staying  proceedings  in  other  actions  by  the  same  plain- 
tiff for  the  same  cause,  seems  to  differ  thus  far,  that 
the  Court  of  K.  B.  stays  proceedings  till  the  costs  of 
the  former  action  are  paid,  wherever  the  plaintiff's  pro- 
ceedings appear  to  be  vexatious;  but  the  Court  of  C.  B. 
never  interferes  unless  the  merits  of  the  case  have  been 
tried   in    the  former  action.     See   Weston  v.   Withers, 
2  T.R.  511.  Motdton  q.  t.  v.  Bingham,  and  Baldwin  v. 
Richards,  2  T.R.  51 1,  n.  for   the   practice  of  K.  B.; 
and    Cox  v.  Chubb,   2  Bl.  809.,   and  Cooke  v.  Dobree, 
1  ff.  Bl.  10.  for  the  practice  of  C.  B. ;  also  Hullock's 
Law  of  Costs,  p.  463  to  467." 

The  merits  not  having  been  disposed  of  in  the  present 
case,  the  Court  will  decline  to  interfere. 


18S0. 

Doe  dem. 
Carthkw 

v. 
Brenton] 


Wilde  was  stopped  by  the  Court 


Tindal  C.  J.  By  this  ejeetment,  the  lessors  of  the 
Plaintiff  seek  to  recover  property  for  which  they  have 
already  brought  three  ejectments  in  another  court :  and 
if  the  proposition  went  no  further,  there  would  be  suffi- 
cient ground  for  not  permitting  them  to  proceed  while 


(a)  J  Bingb.  167. 


(*)  3  A  &  A  *»• 


they 
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Doe  dem. 
Carthew 

v. 
Brinton. 


they  have  another  suit  for  the  same  cause  in  another  court, 
and  that  suit  has  been  specially  appointed  for  trial  in  an 
adjoining  county.  But  it  does  not  rest  on  that ;  for  a  rule 
relating  to  those  ejectments  has  been  obtained  in  the  Court 
of  King's  Bench,  and  assented  to  by  the  counsel  for  the 
lessors  of  the  Plaintiff,  which  gives  certain  rights  on  both 
sides ;  and  we  are  called  on  to  deprive  the  Defendant  of 
the  rights  acquired  under  that  rule  by  permitting  die 
lessors  of  the  Plaintiff  to  elude  it  by  the  mere  formality 
of  commencing  a  fresh  action  in  this  court.  As  to 
election,  the  parties  made  their  election  upon  the  drawing 
up  of  that  rule ;  and  though  it  is  said  that  this  action  is 
not  brought  for  the  same  cause  as  the  first  ejectment, 
because  licence  only  was  put  in  issue  there,  yet  it  is  not 
pretended  that  the  action  is  not  brought  for  the  same 
cause  as  the  second  ejectment  in  which  the  Court  of 
King's  Bench  has  stayed  the  proceedings.  As  the  parties 
have  decided  for  themselves  by  electing  to  go  to  trial  in 
the  first  ejectment  upon  the  terms  proposed  by  that 
Court,  we  should  not  do  justice  if  we  did  not  stay  thd 
proceedings  here. 


Park  J.     I  heartily  concur  in  what  has  been  said 
by  my  Lord,  and  never  saw  so  clear  a  case. 

Gaselee  J.  declined  to  take  any  part,  having  been 
concerned  in  the  cause  while  at  the  bar. 


Bosanquet  J.  The  object  of  this  ejectment  is  to 
defeat  the  rule  which  has  been  consented  to  in  the  Court 
6f  King's  Bench.  The  proceedings  in  ejectment  being 
fictitious,  are  peculiarly  under  the  controul  of  the  Court, 
and  the  object  of  this  action  being  to  defeat  an  arrange- 
ment which  the  lessors  of  the  Plaintiff  have  assented  to 
in  another  court,  we  are  justified  in  interfering. 

Rule  absolute  without  costs. 
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IN  THE  HOUSE  OF  LORDS. 

Denn  dem.  Nowell  v.  Roake.  Feb.  16. 

HPHIS  cause  having  been  removed  by  a  writ  of  error  where  A.  £., 

from  the  Court  of  Common  Pleas  to  the  Court  of  •««** »  fec 

King's  Bench,  and  thence  to  the  House  of  Lords,  the  °of  certain  pr*. 

opinion  of  all  the  Judges  (a)  was  now  delivered  by  mises  in  the 

county  of  6\» 
and  tenant  for 
Alexander  C.  B.     My  Lords,  —  There  is  no  differ*  iife,  with 

ence  of  opinion  among  the  Judges' in  this  cause.  power  of  ap- 

The  question  which  they  have  had  to  consider  in  de^Trwillf 
pursuance  of  your  Lordships'  order,  is  expressed  in  these  of  the  other 
words: —  moiety,  de- 

vised  as 
Whether,  upon  the  facts  stated  in  the  special  verdict  follows : 

In  this  case,  (he  will  of  Sarah  Trymmer  operated  as  an  *  I  give  and 

execution  of  the  power  of  appointment  of  that  moiety  of  f^^ld  estates 

the  tenements  <  in  Surrey >  of  which  she  was  tenant  for  in  L.  and 

life,  with  the  power  of  appointment  stated  in  the  special  C0U1J*L0/  S'9 

verdict.  t0  my  nephew 

The  facts  stated  in  the  special  verdict,  which  it  is  J-R  for  life, 

material  to  recollect,  are  these:—  In  the  year  1749f  that  out 0f Yhe 

estates,  one  moiety  of  which  is  now  in  question,  upon  rents  thereof, 

the  death  of  their  father,  Miles  Poole,  descended  upon  h.e  do  fro.m 
c  .       time  to  time 

Sarah  the  wife  of  Thomas  Scott,  and  Elizabeth  the  wife  keep  such 

of  Henry  Roake,  who  were  his  daughters  and  co-heirs,  estate*  in  re- 

▼alidly  settled  to  the  following  uses :  one  full  undivided  Jhat^hliTdid  * 

moiety  to  the  use  of  Thomas  Seoit  for  life ;  the  remainder  not  operate  as 

to  the  use  of  Sarah  Scott  his  wife  for  life;  remainder  to  a?  ex**"ion 
*u  n  .   n  1  of  the  power, 

toe  use  of  such  person  or  persons,  and  for  such  estate  but  passed 

that  moiety 
,  only  of  which 

(a)  For  the  case  at  length,  and  arguments,  see  5  B.  fcr  C.  720.   testator  was 


»*^497.  seised  in  fee. 

and 
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1830.        and  estates,  as  the  said  Sarah  Scott,  whether  covert  or 
Dknn  de  '  s^ou^  by  any  deed  or  writing  under  her  hand  and 

Nowell       seal,  to  be  sealed  and  executed  in  the  presence  of  three 
Vt  9r  more  credible  witnesses,  with  or  without  power  of 

revocation,  or  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  last  will  and  testa- 
ment, to  be  by 'her  subscribed  and  published  in  the 
presence  of  three  or  more  credible  witnesses,  from  time 
to  time  limit,  direct,  or  appoint;  and  for  want  of  ap- 
pointment, to  the  use  of  the  children  of  that  marriage; 
and  in  default  of  issue,  this  moiety  was  limited  to  Eliza* 
beth  Roake  for  her  life,  with  limitations  to  her  family 
analogous  to  those  which  I  have  mentioned  respecting 
Sarah  Scott  and  her  family. 

The  other  undivided  moiety  was  limited  for  the  use 
ofEliz.  Roake  for  life,  subject  to  limitations  exactly  of 
the  same  nature  and  description  with  those  I  have 
already  mentioned  as  to  the  preceding  moiety.  It  is 
unnecessary  to  detail  them.  Sarah  Scott  survived  her 
first  husband,  Thomas  Scott,  and  afterwards  intermarried 
with  one  John  Trymmer,  whom  she  also  survived. 

She  became  a  widow  the  second  time  in  1766.  In 
1775  she  purchased  the  other  undivided  moiety  from  the 
family  of  Roake.  By  deeds  dated  in  that  year,  that 
moiety  was  conveyed  to  make  a  tenant  to  precipe,  in 
order  to  the  suffering  of  a  common  recovery,  which 
recovery  it  was  declared  should  enure  to  the  use  of 
Henry  Roake  for  life,  with  remainder  to  Sarah  Trymmer, 
the  widow,  in  fee.  Henry  Roake  died  in  1777,  and  by 
his  death  Sarah  Trymmer  came  into  the  possession  of 
that  undivided  moiety.  From  this  time,  therefore,  to 
the  time  of  her  death,  she  had  the  absolute  and  entire 
interest  in  that  undivided  moiety  of  the  estate  which 
had  been  originally  by  the  deeds  of  1750  limited  to  the 
family  of  Roake ;  and  as  to  her  own  moiety,  her  first 

husband, 
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husband*   Thomas  Scoti,  being  dead,  she  was  tenant  fet       1830. 
tife  of  it,  with  power  of  appointment  or  authority  before    l_j      ' 
particularly  stated,  and  in  default,  of  appointment  the      Nowma 
estates  stood  linited  to  the  several  uses  I  have  also 
before  eta  ted. 

Sack  were  the  rights,  interests,  and  authorities  whieh 
were  Tested  in  Sarah  Trimmer  when  she  made  the  will 
fe»  which  the  question  put  by  your  Lordships  refers* 

That  wlH  is  dated  on  the  6th  of  June  1763,  has  all 
the  aototmHtieB  required  by  the  deed  of  1750,  creating 
the  power,  and  «,  to  far  as  respects  this  subject,  in  the 
following  words*— -"I  hereby  give  and  devise  all  my 
freehold  estates  hi  the  city  of  London  and  eoemy  of 
Surrey,  or  elsewhere,  to  my  nephew  John  Roake,  for  his 
life,  on  condition  that  out  of  the  rents  thereof,  he  do 
from  time  to  time  keep  such  estates  in  proper  and  tenant- 
able  repair;  and  on  the  decease  of  my  said  nephew  John 
Monte,  I  devise  all  my  estates,  subject  to  and  chargeable 
with  the  payment  of  S0&  a  year  to  Ann,  the  wife  of  the 
said  John  Roake,  for  her  life,  by  even  quarterly  pay*- 
ments  to  and  among  his  children  lawfully  begotten, 
equally,  at  the  age  of  twenty-one,  and  their  heirs  as 
tenants  in  coftimon ;  but  if  only  one  child  should  live 
to  attain  such  age,  to  him  or  her,  or  his  or  her  heirs, 
at  his  or  her  age  of  twenty-one.  And  in  case  my  said 
flepbew  John  Roake,  should  die  without  issue,  or  such 
lawful  issue  should  die  before  twenty-one,  then  I  devise 
all  the  said  estates,  chargeable  with  such  annuity,  of  SO/. 
*  year  to  the  said  Ann  Roake  for  her  life  in  manner 
aforesaid,  to  and  among  my  nephews  and  nieces  Miles, 
Thomas,  John,  James,  and  Sarah  Pinfold,  and  Susanah 
Longman,  or  such  of  diem  as  shall  be  then  living,  and 
their  heirs  and  assigns  for  ever/9 

My  Lords,  we  are  of  opinion  that  this  devise  is  not 
an  execution  of  the  authority  given  to  Sarah  Trymmer 

Voi*  VI.  K  k  by 
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1830.  by,  the  settlement  of  1 750.  There  are  many  cases  upon 
this  subject,  and  there  is  hardly  any  subject  upon  which 
the  principles  appear  to  have  been  stated  with  more 
uniformity,  or  acted  upon  with  more  constancy.  They 
begin  with  Sir  Edward  Clerks  case,  in  the  reign  of 
Queen  Elizabeth,  to  be  found  in  the  sixth  report,  and 
are  continued  down  to  the  present  time;  and  I  may 
venture  to  say,  that  in  no  instance  has  a  power  or 
authority  been  considered  as  executed  unless  by  some 
reference  to  the  power  or  authority,  or  to  the  property 
which  was  the  subject  of  it,  or  unless  the  provision  made 
by  the  person  entrusted  with  the  power  would  have 
been  ineffectual  —  would  have  had  nothing  to  operate 
upon,  except  it  were  considered  as  an  execution  of  such 
power  or  authority. 

In  this  case  there  is  no  reference  to  the  power,  there 
is  no  reference  to  the  subject  of  the  power,  and  there  is 
sufficient  estate  to  answer  the  devise  without  calling  in 
the  aid  of  the  undivided  moiety  now  in  question.  All 
the  words  are  satisfied  by  the  undivided  moiety  of  which 
she  was  the  owner  in  fee. 

It  is  said  that  the  present  is  a  question  of  intention, 
and  so  perhaps  it  is.  But  there  are  many  case;  of  in- 
tention, where  the  rules  by  which  the  intention  is  to  be 
ascertained  are  fixed  and  settled. 

It  would  be  extremely  dangerous  to  depart  from  these 
rules,  in  favour  of  loose  speculation  respecting  intention 
in  the  particular  case. 

It  is,  therefore,  that  the  wisest  Judges  have  thought 
proper  to  adhere  to  the  rules  I  have  mentioned,  in 
opposition  to  what  they  evidently  thought  the  probable 
intention  in  the  particular  case  befpre  them. 

I  will  refer  to  one  only,  to  Jones  v.  Tucker  (a)  before 

(a)  %Mer.s33» 

Sir 
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Sir  William  Grant.  In  that  case  a  person  had  power 
to  appoint  100/.  by  her  will;  she  bequeathed  100/.  to 
the  Plaintiff,  and,  it  is  said,  bad  nothing  but  a  few 
articles  of  furniture  of  her  own  to  answer  the  bequest 

The  language,  which,  according  to  the  reporter,  Sir 
W.  Gratit  used  was  this,  "  In  my  own  private  opinion, 
I  think  the  intention  was  to  give  the  100/.  which  the 
testatrix  had  a  power  to  dispose  of,  but  I  do  not  con- 
ceive that  I  can  judicially  declare  it  to  have  been 
executed." 

The  only  circumstance  that  has  been  pointed  out  as 
furnishing  evidence  of  the  testatrix's  intending  to  exe- 
cute the  power  in  question,  is  the  condition  annexed  to 
the  devise  to  John  Roake  the  devisee  for  life,  viz.  that  he 
should,  out  of  the  rents  and  profits  of  the  devised  premises, 
keep  them  in  tenantable  repair. 

I  say  this  is  the  only  circumstance,  because  it  has  been 
fixed  by  many  cases,  that  using  the  words  "  my  estates," 
although  the  subject  of  the  power  might  have  been  at 
one  period  the  property  of  the  person  to  exercise  it, 
will  not  be  considered  as  an  execution  of  the  power. 

We  are  of  opinion  that  the  direction  respecting  the 
repairs  has  no  effect  in  proving,  according  to  the  au- 
thorities, that  this  testatrix  meant  to  execute  her  authority 
over  the  undivided  moiety  of  this  estate. 

It  appears  to  us  that  this  would  be  to  contradict  that 
long  list  of  decisions  to  which  I  have  referred,  and  would 
be  to  indulge  an  uncertain  speculation  in  opposition  to 
positive  rules. 

There  is  no  incongruity  in  directing  a  tenant  for  life 
of  an  undivided  moiety  to  keep  his  share  of  the  premises 
in  repair.  A  person  with  such  an  interest  is  not  without 
remedies  for  enforcing  repairs,  and  at  the  worst  the 
devise  would  make  him  liable  as  against  the  remainder- 
man for  dilapidation. 

II 
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1890.  It  stems*  therefore,  to  wif  Brothers  ek  well  as  to 

myself,  that  the  question  which  yoar  Lordships  have 
NowbuT"    ^een  pleased  to  pat  to  us  should  be  answered  ia  the 
negative,  and  that  the  will  of  Sarah  Th/mmer  did  a* 
operate  as  an  efcecatkm  of  her  powen 

Judgment  of  the  Court  of  King's  Bench 
afirn 


Drarcrdem. 
Noweix 


MEMORANDA. 

Mr.  Justice  Burrough  having  resigned,  Mr.  Serjeant 
Bosanquet  was  appointed  a  Judge  of  this  Court,  and  took 
his  seat  on  the  Sd  of  February. . 


Tim  first  of  the  three  general  rules,  ante,  p.  847.,  was 
sent  to  the  reporter  by  mistake,  and  never  received  the 
ultimate  sanction  of  the  Court 
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>PI    ARGUED  akd "DETERMINED  lgao> 

Court  of  COMMON  f>LE A 3, 

•rJ.   \uu:   iliihrATP.;  >wrn.iif  cum  .il  T    i  .  •«       ■••  • 

r-7  -     OTlf EH  >COtHlT§;    •'^•'A  ;  :•"' ••  ^ 

TLP     -  V.V^W  Piint«>*f    ."    ■    tI:«»ilA  Sum.    i  »'    '  •  » 

;,,,) "    Easter 'fefraw^ l ''''  *' "''" "".' • 

In  the  Eleventh  ^earfof  th^Rej^o/.^^p^oyjy,. ,   . ,.  ,. 

»lllll<  '   !'  II1.    '  -ii^i  //      .   I.;   •     ■ 


..U    '.  .V 
IV,     -  -  V 


Wo6ti 


»^:aiiaWiV  "l      ; 4** 


■  is       ' 

THE  declaftrtSbh 'stated,  flirt1  ifli^  Plainlitf,J  Before  ttie  Wendant 

time  of* the  committing  ihfe  fpietttib&  b£ the^De- '^P'^ 
>.  •  <     i  I     '  certain  oranges 

fendanfcthfcreinafter  menti«fcie)d,)had  Beeti  latftd  Wag  ^  fruit-" of  £/>.'» 

broker  agd[  the  business  df  a  ffluit>t>w>k^  eit««^Jyand in(rouWnot 

carried  on  witji  g*e*t  qc^dit.and  intdgrity^to,iwt,  at  hflfPliinSr 

iomfon^,,  tfyat  certain    oranges  of  end^bdonging  to  had  not,  be- 

certain  persons  under  .thq  style  or  firm  of  Meter*  «Iob*    ^ronated 

Pirie  aiyi  Con^pany^  ^d  x^^ptly^  bafowtQheicoaiaifctiQg  *epmt  that 

of  the  said  grievances  b^  (hq  Defendant  as  nexj  mpn-  ^^ 

cargoes  of  oranges  then  coming  to  market ;  •  whereupon  J.  Pi  discontinued  employing 
the  Plaintiff  as  he  bad  before  been  woqt :  , 

Plaintiff  Hereupon  sued  Defendant  for  injuring  him,  by  stating  that  Plaintiff  had 
caused  the  loss  on  /.  PA  oranges*  by  propagating  a  report 'that  be  (Plaintiff)  bad 
three  or  four  cargoes  of  oranges  coming, to  market : 

Held,  a  fatal  rariance.       '   •  ;   l 

Vol.  VI.  L 1  tioned, 
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1830.  tioned,  been  sold  and  disposed  of  for  the  account  of  the 
said  Messrs.  J.  Pirie  and  Co.,  at  and  for  certain  prices 
unsatisfactory  to  the  said  Messrs.  J.  Pirie  and  Co.,  to 
wit,  at,  &c,  to  wit,  in  a  certain  sale-room  or  premises 
there;  and  thereupon  afterwards,  to  wit,  on,  &c.  at, 
&c.  in  a  certain  discourse  which  the  Defendant  then 
and  there  held  with  John  Pirie  (then  and  there  being 
one  of  the  persons  so  trading  under  the  said  style 
or  firm),  of  and  concerning  the  said  sales  of  the 
said  oranges,  and  of  and  concerning  the  cause  of  the 
same  not  having  fetched  better  prices,  the  Defendant 
then  and  there  maliciously  contriving  and  intending  to 
prejudice  and  injure  the  Plaintiff  in  the  way  of  his 
business,  and  to  deprive  him  of  the  confidence  and 
good  opinion  of  the  said  Messrs.  X  Pirie  and  Co., 
and  to  cause  the  last-mentioned  persons'  to  believe  that 
the  said  Plaintiff  had  been  the  cause  of  the  same  not 
having  fetched  better  prices  on  the  occasion  aforesaid, 
did  then  and  there  falsely,  deceitfully,  and  maliciously 
pretend  and  represent  to  the  said  John  Pirief  that  the 
Plaintiff  had  circulated  a  report  in  the  sale-room,  when 
and  where  the  said  oranges  were  selling,  that  he%  the 
Pfawtiffi  then  had  three  or  four  vessels  laden  with 
oranges  between  Gravesend  and  London,  and  that  the 
said  report  had  injured  the  said  sale  of  the  said  oranges 
of  them  the  said  Messrs.  J.  Pirie  and  Co.:  whereas  the 
Plaintiff,  in  truth  and  in  fact,  did  not  circulate  or  cause 
to  be  circulated,  a  report  in  the  sale-room  when  and 
where  the  said  oranges  were  selling  as  aforesaid,  or 
otherwise  howsoever,  that  he,  the  Plaintiff,  then  had 
three  or  four  vessels  laden  with  oranges,  or  any  vessel 
or  vessels  laden  with  oranges  between  Gravesend  and 
London,  and,  whereas  in  truth  and  in  fact,  it  was  not 
reported  at  or  during  the  said  sale,  that  the  Plaintiff 
had  three  or  four  vessels  laden  with  oranges  between 
Gravesend  and  London^  or  that  he  had  any  vessel  or 

vessels 
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vessels  so  laden  as  aforesaid  between  Gravesetid  and 
London,  as  the  Defendant  during  all  that  time  well 
knew.  By  means  of  which  said  several  deceitful  and 
malicious  representations  and  pretences  of  the  Defend- 
ant, the  said  Messrs.  J.  Pirie  and  Co.  then  and  there* 
believing  the  same  to  be  true,  were  then  and  there  in- 
duced to  suspect  and  believe,  and  did  in  fact  suspect  and 
believe  that  the  Plaintiff  had  maliciously  made  or  au- 
thorized the  said  report  as  to  his,  the  Plaintiff's,  having 
three  or  four  vessels  laden  with  oranges  between  Graves- 
end  and  London,  and  bad  thereby  maliciously  prejudiced 
the  said  sale  of  them,  the  said  Messrs. «/.  Pirie  and  Co.'s 
said  oranges,  and  been  the  cause  of  their  not  having 
fetched  better  prices  on  the  occasion  aforesaid,  and 
thereby  the  said  Messrs.  J.  Pirie  and  Co.  were  then 
and  there  induced  to  discontinue,  and  did,  in  fact, 
accordingly  then  and  there  discontinue,  and  hitherto 
had  discontinued  dealing  with  the  Plaintiff  as  they 
theretofore  had  been  used  to  deal,  and  but  for  the 
premises  in  that  count  mentioned,  still  would  have  dealt 
with  him  in  the  way  of  his  business  of  a  fruit-broker ; 
and  the  Plaintiff  had  thereby  lost  divers  profits  and 
emoluments,  to  wit,  to-  the  amount  of  100/.,  which  he 
otherwise  would  have  acquired  from  being  so  dealt  with 
as  theretofore  by  said  Messrs. «/.  Pirie  and  Go. ;  and  the 
Plaintiff  had  been,  and  was  by  means  of  the  premises  in 
that  count  mentioned,  brought  into  great  scandal  and 
discredit  in  the  way  of  his  said  business,  and  had  been 
and  was  thereby  otherwise  greatly  injured  and  damnified, 
to  wit,  at,  &c. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Hilary  term,  the  language  of  the  Defendant  in  repeating 
the  assertion  which  he  alleged  the  Plaintiff  to  have 
made,  in  order  to  injure  the  sale  of  Pine's  fruit,  was 
proved  to  have  been :  — "  The  prices  could  not  have 
been  so  unsatisfactory,  if  the  Plaintiff  had  not  before 
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the  sale  propagated  a  report  that  there  were  three  or 
four  cargoes  of  oranges  coming  up  from  GravesencL" 

Whereupon  the  Plaintiff  was  nonsuited,  the  Chief 
Justice  thinking  the  variance  material. 


Wilde  Serjt.  now  moved  to  set  aside  the  nonsuit,  on 
the  ground  that  as  this  was  not  an  action  of  slander, 
but  to  recover  damages  for  the  consequences  of  a  mis- 
representation, it  was  sufficient  if  the  misrepresentation 
were  proved  to  be  one  which  would  have  had  the  same 
effect  as  that  set  out  in  the  declaration,  and  that  the 
precise  language  in  which  it  was  conveyed  was  not 
material.  The  gist  of  the  action  was  the  injury  done 
to  the  Plaintiff,  by  the  Defendant's  having  imputed  to 
him,  that  with  a  view  to  injure  the  sale  of  Pirie  and 
Co.'s  fruit,  he  had  alleged  that  more  fruit  ships  were 
coming  to  market.  Such  a  statement  would  doubtless 
have  been  calculated  to  prevent  a  purchase  of  fruit,  but 
'  the  naming  the  owner  of  the  ships  would  not  have  made 
any  difference  in  the  effect  produced,  and  therefore  it 
was  immaterial  whether  the  name  of  the  owner  formed 
part  of  the  statement  or  not.  In  like  manner,  in  an 
action  for  a  tort  committed  during  the  performance  of 
a  contract,  the  precise  terms  of  the  contract  are  not 
material,  and  a  variance  in  that  respect  is  not  fatal. 
Ditcham  v.  Chivis  [a) ;  and  the  cases  there  cited. 

Tindal  C.  J.  It  appeared  to  me  that  this  action  was 
in  substance  an  action  for  words  spoken  of  the  Plaintiff 
in  his  trade,  in  consequence  of  which  Pirie  and  Co. 
had  declined  to  employ  him,  as  they  otherwise  would 
have  done,  and  that  it  ought  to  be  governed  by  the 
rules  which  apply  to  actions  of  that  kind.  One  of  those 
rules  is,  that  the  Plaintiff  is  not  to  charge  the  Defendant 


(a)  tBingb.jot. 


with 
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with  having  employed  language  of  greater  malignity 
than  that  which  he  actually  used,  because  the  damages 
must  often  depend  on  the  form  of  the  expression. 

The  words  complained  of  by  the  Plaintiff  in  this  case, 
as  imputed  to  him  by  the  Defendant,  were,  — "  That  he 
had  three  or  four  cargoes  of  oranges  on  the  way  from 
Gravesend."  Now,  if  he  had  made  such  a  statement,  it 
must  have  been  false  within  his  own  knowledge,  and 
much  more  culpable  than  a  general  statement,  the  ac- 
curacy of  which  he  might  not  have  had  the  means  of 
ascertaining.  But  the  witnesses  prove  only  that  the 
Defendant  alleged  the  Plaintiff  to  have  given  out  that 
there  were  three  or  four  ships  coming  up  with  fruit,  not 
that  the  Plaintiff  himself  had  that  number  of  ships 
coming  up. 

Park  J.  I  do  not  impeach  the  rule  acted  on  in 
Ditcham  v.  Chivis,  and  though  this  is  in  effect  an  action 
of  slander,  there  would  perhaps  have  been  no  ground 
for  complaint  if  the  words  proved  had  been  the  same  in 
substance  and  effect  as  those  laid  in  the  declaration. 
But  the  importance  of  the  statement  alleged  to  have 
been  made  by  the  Plaintiff  hinged  on  the  assertion  that 
he  himself  had  vessels  coming  up  with  fruit 

Gaselee  J.  I  think  the  nonsuit  is  right;  for  it  is 
very  different  whether  the  Plaintiff  were  represented  as 
having  spoken  of  his  own  knowledge,  or  merely  on 
general  report. 

Bosanquet  J.  The  statement  proved  varies  in  a 
material  point  from  that  set  out  in  the  declaration,  which 
contains  a  charge  of  a  very  different  description.  I 
think,  therefore,  the  nonsuit  was  right. 

Rule  refused. 
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cases  in  easter  term 


April  %<).      Dance,  provisional  Assignee  of  Shepherd,  an 

Insolvent,  v.  Wyatt. 


The  sixteenth    T>Y  the  insolvent  debtors'  act,  7G.4.  c.  57.  s.  16.,  it 

section  of  the  ±*  .  declared,  that  it  shall  be  lawful  for  the  provisional 
7G.4.  c.  57*,  m  \  •    #  r 

which  declares  assignee  to  sue  in  his  own  name,  if  the  court  appointed 

that  it  shall  be  \^  the  ^  shan  so  or(jer  for  the  recovery,  obtaining, 
lawful  for  the  ,       -      .         r  ,  ,  «.  .  ,         - 

provisional  as-  an(l  enforcing  of  any  estate,  debts,  effects,  or  rights  of 

signee  of  the      any  prisoner,  &c. 

debtVr,nt  o  rt  '^le  ^a*ntl^  being  provisional  assignee  of  the  In* 
to  sue  in  his  solvent  Debtors'  Court,  this  action  of  trover  was  brought 
own  name  for  jn  fojg  name,  under  the  following  order  of  the  Court,  to 
insolvents,  if  ^7  t'le  validity  of  a  commission  of  bankrupt  which  had 
the  court  shall  been  issued  against  Shepherd  previously  to  his  petitioning 

so  order,  is  ^    Insolvent  Debtors'  Court, 
only  affirm- 
ative of  the  "  Pursuant  to  the  act  for  Relief  of  Insolvent  Debtors 

provisional  as-  fa  England :  — 

a^nVrnfy4'  "  The  Court  for  R*liet  of  Insolvent  Debtors,  on  the 
sue  with  or       9th  day  of  December  1828  :  — 

"  In  the  matter  of  the  petition  of  Thomas  Shepherd,  an 
insolvent  debtor,  lately  a  prisoner  in  the  King's  Bench 
prison :  — 

"  Upon  application  of  the  said  insolvent  debtor,  and 
on  reading  his  affidavit,  and  also  on  reading  the  consent 
of  Henry  Dance,  gentleman,  provisional  assignee,  it  is 
ordered,  that  the  said  provisional  assignee,  upon  receiv- 
ing a  satisfactory  indemnity,  be  at  liberty  to  permit  an 
action  to  be  brought  in  his  name  against  Andrew  John 
Nash  and  Thomas  Wyatt,  mentioned  in  the  said  affi- 
davit." 


without  such 
order. 


The  declaration  commenced  as  follows: — "  Thomas 
Wyatt  the  Defendant,  and  Andrew  John  Nash  were  at- 
tache! 
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inched  to  answer  Henry  Dance,  the  Plaintiff  in  this  suit, 

and  provisional  assignee  of  the  court  for  the  relief  of 

insolvent  debtors,  and  of  the  estate  and  effects  of  Thomas 

Shepherd^  late  of  Claremont  Row,  PentomriUe,  in   the 

county  of  Middlesex,  heretofore  an  insolvent  debtor,  and 

discharged  from  imprisonment  in  pnrsilande  of  an  act 

of  parliament  made  in  the  seventh  year  of  the  reign  df 

bis  present  majesty,  entitled,  «  An  act  to  amend  and 

consolidate  the  laws  for  the  relief  of  Insolvent  debtors  in 

England,9  by  order  of  the  same  Court  in  that  behalf 

duly  made,  of  a  plea  of  trespass  on  the  case." 

The  insolvent,  in  his  petition,  bad  described  himself 
as  of  Claremont  Bow,  Pentonville,  merchant  and  bank- 
rupt 

A  verdict  having  been  found  for  the  Plaintiff, 


l&SOi 


Dance 

v. 
Wyatt. 


Taddy  Serjt.  moved  to  set  it  aside  and  enter  a  non- 
suit, on  the  ground  that,  under  the  sixteenth  section  of 
the  act,  the  Plaintiff,  as  provisional  assignee,  was  not 
entitled  to  sue  unless  it  appeared  by  the  order  of  the 
Insolvent  Debtors'  Court,  that  the  Court  had  granted 
such  order  in  the  exercise  of  its  discretion,  upon  inves- 
tigating the  circumstances  of  the  case :  that  the  present 
order  directed  the  provisional  assignee  to  permit  an 
action  to  be  brought,  while  the  act  directed  that  the  as* 
signee  himself  should  sue:  and  that  it  was  not  competent 
to  the  Insolvent  Debtors'  Court  to  direct  an  action  to  be 
brought  for  the  purpose  of  impeaching  the  jurisdiction 
of  the  commissioners  of  bankrupt,  the  bankruptcy  juris* 
diction  appearing  to  be  preferred  by  the  legislature 
whenever  the  two  jurisdictions  may  be  found  to  clash ; 
as  by  the  sixth  section  of  the  6  G.4.  c.  16.,  where  the 
filing  a  declaration  of  insolvency  is  allowed  to  be  treated 
as  an  act  of  bankruptcy.  The  objection  particularly 
applied  in  the  present  case,  where  the  insolvent  had  in 
his  petition  described  himself  as  a  bankrupt. 

LI  4  He 
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1830.  He  also  moved  on  the  ground  that  the  verdict  was 

contrary  to  evidence  as  to  the  trading  of  the  insolvent. 

The  Court  adjourned  the  case  to  look  into  the  deci- 
sions, and  now 

Tindal  C.J.  said, — Upon  looking  into  the  cases,  we 
think  this  rule  ought  not  to  be  granted. 

Three  objections  have  been  taken  to  the  verdict 
First,  that  the  Plaintiff  had  no  authority  to  sue  without 
a  direct  order  from  the  Insolvent  Debtors'  Court,  ob- 
tained upon  a  consideration  of  the  circumstances  of  the 
case.  But,  upon  looking  at  the  statute,  we  think  the 
assignment  itself  would  primd  facie  give  the  Plaintiff  a 
right  to  sue ;  and  the  language  of  the  sixteenth  section 
seejps  to  be  only  affirmative,  and  not  to  interfere  with 
the  assignee's  primd  facie  right  And  this  point  has  in 
effect  been  decided  in  Doe  d>  Clark  v.  Spencer  (a),  where 
this  Court  held,  that  the  order  of  the  Insolvent  Debtors' 
Court  need  not  be  given  in  evidence  at  the  trial.  And 
although  that  was  a  decision  on  a  former  statute,  yet  the 
language  in  both  statutes  is  the  same. 

The  second  objection  is,  that  the  Insolvent  Debtors' 
Court  is  not  competent  to  institute  proceedings  for  the 
purpose  of  impeaching  the  jurisdiction  of  the  commis- 
sioners of  bankrupt 

But  this  objection  assumes  that  the  insolvent  has  been 
a  bankrupt,  which  is  the  very  point  in  dispute. 

The  evidence  as  to  the  trading  was  fully  left  to  the 
jury,  and  we  have  no  reason  to  be  dissatisfied  with  the 
conclusion  to  which  they  have  come. 

Rule  refused. 

(a)  $  Bingb.  203. 
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Lloyd  v.  Wigney  and  Others.  May  3. 


HPHE  fourth  count  of  the   declaration   stated,   That  By  the  BHgb- 
before  and  at  the  time  of  the  committing  the  griev-  ton  imProvc- 
ances  thereinafter  next  mentioned,  the  Plaintiff  was  law-  tjon8  fb/any 
fully  possessed  of  a  certain  messuage,  dwelling-house,  and  injury  done  by 
stabling,  with  the  appurtenances  thereto  belonging,  called  rioners^nder 
the  New  Ship  Inn,  situate  and  being  in  Ship  Street  in  the  act,  are  to 
the  parish  of  Brighthelmstone,  in  the  county  of  Sussex  s  ^J^1* 
which  said  messuage,  dwelling-house,  and  appurtenances,  months  after 
he  the  said  Plaintiff  used  and  occupied  as  an  inn  for  the  tbe  th*n& 
reception,  lodging,  and  entertainment  of  travellers  and  ^e  De- 
others  putting  up  and  abiding  therein,  and  the  business  fendams,  pro- 
of an  innkeeper  used,  exercised,  and  carried  on  therein,  c^^  un<^r 
to  wit,  at,  &c.     Yet  the  said  Defendants,  well  knowing  asewer,crack- 
the  premises,  but  contriving  and  intending  to  injure  and  ** the  waU* 
aggneve  the  said  Plaintiff  in  the  use*  occupation,  and  tiff>8  houae . 
enjoyment  of  the  said  messuage,   dwelling-house,  and  Held,  that  the 
stabling,  with  the  appurtenances,  theretofore,  to  wit,  on  rf  *"*  f  8  . 
the  19th  of  February  1828,  and  on  divers  other  days  was  limited  to 

and  times  between  that  day  and  the  day  of  the  com-  "  m<>mh« 

i-    1  .  «  c  11         j  aftcr  tne  day 

mencement  of  that  suit,  at,  &c«,  wrongfully  and  un-  0n  which  the 

jusdy,  without  leave  or  licence  of,  and  against  the  will  crack  was  oc- 

of  the  said  Plaintiff,  did,  by  divers  wrongful  and  im-  SSSi? 

proper  acts,  and  otherwise,  wrongfully  and  injuriously  tinue  for  as 

cause  and  procure  the  foundation  and  walls,  and  other  lo"&  a  tJme  *• 
*.    1  .1  11...  1  the  crack  con- 

parts  of  the  said  messuage,  dwelling-house,  and  pre-  tinued. 

mises,  to  sink,  bilge,  and  become  cracked,  injured,  and 
broken,  and  in  danger  of  falling,  and  the  said  messuage 
and  dwelling-house,  and  premises,  then  and  there  be- 
came and  were  rendered  unfit  for  habitation  for  a  long 
space  of  time,  to  wit,  from  the  day  and  year  aforesaid, 

hitherto ; 
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1830.        hitherto;  and  by  means  of  the  premises  the  said  Plain- 
lAjam       t^  ^ad  '3een  f°rce*l  and  obliged  to  pay,  lay  out,  and 
v#  expend,  and  had  paid,  laid  ont,  and  expended,  divers 

Wiqnet.  large  sums  of  money,  amounting  in  the  whole  to  the 
sum  of  500/.  of  like  lawful  money,  in  repairing,  sup- 
porting, and  amending  the  foundation,  wails,  and  other 
parts  of  the  said  messuage,  dwelling-house,  and  pre- 
mises ;  and  also  during  all  the  time  aforesaid,  the  said 
Plaintiff,  his  family  and  guests  residing  in  the  said  mes- 
suage, were  greatly  disturbed  and  incommoded ;  and  also 
by  means  of  the  premises,  divers  persons,  who,  at  the 
time  of  the  committing  the  grievance  last  aforesaid,  were 
boarding,  lodging,  and  residing  in  the  said  messuage  and 
dwelling-house  and  premises,  of  the  said  Plaintiff,  to  the 
great  gains  and  profits  of  the  said  Plaintiff,  left  and 
quitted  the  same ;  and  also  by  means  of  the  premises,  the 
said  Plaintiff  had  been  greatly  injured  in  his  business  of 
an  innkeeper,  having  lost  the  custom  and  employment 
of  divers,  to  wit,  of  100  travellers  and  guests  who  would 
otherwise  have  employed  said  Plaintiff  in  his  said  trade 
and  business,  and  put  up,  resided,  and  lodged,  at  the 
said  premises  of  the  said  Plaintiff,  to  the  great  gains, 
profits,  and  advantage  of  the  said  Plaintiff,  to  wit, 
at,  &c. 

At  the  trial  before  Gaselee  J.,  Sussex  Summer  assizes 
1829,  it  appeared  that  the  Defendant  Wigney^  as  trea- 
surer, and  the  other  Defendants  as  surveyor  and  con- 
tractors, under  an  act  for  the  improvement  of  the  town 
of  Brighton,  had,  for  the  purpose  of  making  a  sewer, 
dug  a  trench  twenty-seven  feet  deep  in  the  street  where 
the  Plaintiff's  house  stood.  The  soil  being  of  a  friable 
natute,  and  the  Defendants  not  having  supported  the  sides 
of  the  trench  with  struts  across,  the  foundation  of  the 
house  sank,  and  the  walls  cracked,  although  they  had 
been  shored  tip  by  the  Defendants.  All  this  had  taken 
place  previotisly  to  the  6th  of  April  1828.     The  Plaintiff 

com* 
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commenced  his  Action  on  the  6th  of  October  in  tbfct  fekt, 
after  giving  the  Defendants  the  following  notice:  — 
cc  To    William   Wigney,   Amon    Wilds,    William  Lam- 
bert, senior,  and  William  Lambert,  junior.  —  I  do  hereby, 
give  you  notice  that,  at  or  shortly  after  the  expiration  of 
fourteen  days  from  the  time  of  your  being  served  with 
this  notice,  I  shall  commence  an  action  in  the  Court  of 
Common  Pleas  against  you,  to  recover  damages  for  the 
injury  I  have  sustained  by  reason  of  your  wrongful  acts, 
to  wit,  that  you  did  sometime  in  the  months  of  Fe- 
bruary, March,  and  April,  now  last  past,  by  yourselves, 
your  servants  or  workmen,  make,  alter,  cut,  dig,  work, 
and  enlarge,  divers  sewers,  gutters,  drains*  and  ditches, 
in  And  under  a  certain  street  in  the  town  of  Brighthelm- 
stone,  in  the  county  of  Sussex,  commonly  known  by  the 
name  of  Ship  Street,  near  to  and  under  a  certain  mes- 
suage or  dwelling-house,  stabling  and  premises,  in  my 
tenure  and  occupation  as  an  inn,  commonly  known  by 
the  name  of  the  New  Skip  Inn,   situate  and  being  in 
Ship  Street  aforesaid,  in  so  negligent,  incautious,  im- 
provident, atid  improper  a  manner,  that  certain  of  the 
walls  of  the  said   messuage  and   premises   sank   and 
cracked,  and  the  said  messuage  and  premises  generally 
became  and  were  greatly  endangered,  and   otherwise 
injured,  and  by  reason  thereof,  certain  persons  then 
using  the  said  messuage  and  premises  as  such  inn  as 
aforesaid  immediately  quitted  the  same,  and  divers  other 
persons  have  since  omitted  to  use  the  said  messuage  and 
premises  as   such  inn  as  aforesaid,   who  would  have 
frequented  and  used  the  same  but  for  the  damage  occa- 
sioned in  manner  above  mentioned ;  and  Also  that  yoU 
did,  by  yourselves,  your  servants  or  workmen,  after  the 
sinking  and  cracking  of  the  Walls  as  aforesaid,  so  insuffi- 
ciently, imprudently,  and  unskilfully  shore  up  and  sup- 
port the  said  messuage  and  premises,  that  I  have  been  for 
many  months  deprived  of  60  full  and  beneficial  an  en- 
joyment and  occupation  thereof  as  I  ought  to  and  other- 
wise 
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wise  should  have  had,  and  by  reason  of  the  above  pre- 
mises I  have  suffered  great  loss  and  damage. 
«  Dated  this  19th  of  September  1828. 

(Signed)  "  David  Lloyd." 

The- Defendants  had,  in  the  outset,  given  the  Plaintiff 
notice  of  their  intention  to  construct  a  sewer. 
'  The  Plaintiff  proved,  that  subsequently  to  the  6th  of 
April,  he  was  inconvenienced  by  the  shores  preventing 
free  access  to  his  house.  The  crack  in  his  wall  was  not 
repaired  until  after  that  day. 

The  255  th  section  of  the  Brighton  act,  6  G.  4.  c.  179., 
having  enacted  that  actions  against  persons  proceeding 
under  the  act  shall  be  brought  within  six  calendar  months 
after  the  matter  or  thing  done,  and  that  notice  shall  be 
given  to  the  commissioners  appointed  under  the  act  of  the 
ground  of  action,  it  was  objected  on  the  part  of  the  De- 
fendants, that  the  action  had  been  commenced  too  late ; 
that  there  had  been  no  proof  of  any  of  the  injuries  specified 
in  the  notice  to  the  treasurer  having  been  experienced 
within  six  months;  that  there  was  no  count  in  the  de- 
claration applicable  to  the  injury  alleged  to  have  been 
occasioned  by  the  prevention  of  access ;  that  the  notice 
ought  to  have  been  addressed  to  the  commissioners,  or  to 
the  treasurer  in  his  character  of  treasurer;  and  that  the 
action  did  not  lie  for  the  Plaintiff,  who  ought,  upon 
receiving  notice  of  the  commissioners'  intentions,  to  have 
taken  precautions  for  the  safety  of  his  own  house. 

The  learned  Judge  left  it  to  the  jury  to  say,  Whe- 
ther there  had  been  negligence  in  the  commissioners; 
whether  they  had  given  notice  of  their  intentions  as  to 
the  sewer;  and  whether  the  access  to  the  Plaintiff's 
house  had  been  obstructed  subsequently  to  the  6th  of 
April* 

The  jury  found  for  the  Plaintiff  100/.  damages,  and 
that  the  access  had  been  obstructed  subsequently  to  the 
6th  of  April* 

Wilde 
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WUde  Serjt,  pursuant  to  leave  reserved,  obtained, 
upon  the  objections  advanced  at  tbe  trial,  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit 

Toddy  Serjt  shewed  cause  on  all  the  points;  but  the 
judgment  of  the  Court  is  confined  to  the  question  of  time. 

The  action  was  brought  in  time ;  for  the  thing  done, 
in  the  language  of  the  statute,  is  tbe  injury  to  the 
Plaintiff  as  long  as  it  continues;  and  the  Plaintiff  has 
six  months  from  the  time  the  injury  has  ceased.  The 
Plaintiff's  wall  was  cracked,  and  his  foundation  dis- 
turbed, and  as  long  as  the  cracks  continued,  he  was 
entitled  to  bring  his  action.  But  at  all  events  the  ob- 
struction to  access  was  within  the  six  months,  and  that 
is  an  injury  comprehended  in  the  language  of  the  fourth 
count  of  the  declaration,  and  in  the  notice  given  to  the 
treasurer.  The  fourth  count  of  the  declaration,  on 
which  the  x  Plaintiff  relies,  alleges  that  the  Defendants 
"  did  by  divers  wrongful  and  improper  acts,  and  other- 
wise, wrongfully  and  injuriously  cause  and  procure  the 
foundation  and  walls,  and  other  parts  of  the  said  mes- 
suage, dwelling-house,  and  premises,  to  sink,  bilge,  and 
become  cracked,  injured,  and  broken,  and  in  danger  of 
falling ;  and  the  said  messuage  and  dwelling-house,  and 
premises,  then  and  there  became  and  were  rendered  unfit 
for  habitation  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  aforesaid  hitherto;  that  during  all  the 
times  aforesaid,  the  said  Plaintiff,  his  family,  and  guests 
residing  in  the  said  messuage,  were  greatly  disturbed 
and  incommoded ;  and  that  by  means  of  the  premises 
the  said  Plaintiff  had  been  greatly  injured  in  his 
business  of  an  innkeeper,  having  lost  the  custom  and 
employment  of  divers,  to  wit,  of  100  travellers  and 
guests,  who  would  otherwise  have  employed  said  Plain- 
tiff in  his  said  trade  and  business,  and  put  up,  resided, 
and  lodged  at  the  said  premises  of  the  said  Plaintiff." 

The 
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The  Defendants,  by  placing  the  ahpres  against  the 
Plaintiff's  hoqse,  admit  that  they  have  occasioned  the 
subsidence  of  the  wplls,  and  that  they  atie  responsible 
for  the  consequences ;  and  all  the  ensuing  mischief  is 
comprehended  in  the  injury  to  the  wall,  which  is  the 
original  cause  of  the  obstruction.  It  is  not  necessary 
that  the  notice  should  be  drawn  up  with  minute  pre- 
cision. In  Jones  v.  Bird  (a),  the  notice  ascribed  the 
injury  to  the  digging  of  a  drain,  whereas  the  immediate 
cause  of  injury  was  the  falling  of  chimneys,  occasioned 
by  the  digging  of  the  drain* 


Wilde,  (Andrews  Serjt  was  with  him)  in  support  of  the 
rule.  Continuing  damage  can  only  be,  where  each  day 
brings  a  repetition  or  accession  of  injury,  as  where  water 
is  forced  back  or  diverted,  or  an  imprisonment  pro-, 
longed:  In  which  case  a  Defendant  may  be  liable  for 
the  portion  of  imprisonment  endured  within  the  time 
limited  for  action;  Massey  v.  Johnston. (b)  But  if  a 
wall  be  cracked,  and  remain  in  the  same  state  for  months, 
the  damage  is  always  the  same,  and  the  time  for  suing 
must  be  calculated  from  the  day  when  the  crack  was  occap 
sioned,  otherwise  a  party,  by  suffering  things  to  remain 
in  the  same  state,  might  postpone  his  action  till  all  the 
Defendant's  evidence  had  perished* 

In  Goding  v.  Ferrers  (c)  it  was  held,  that  an  action 
cannot  be  maintained  against  officers  of  the  customs, 
for  seizing  goods  as  forfeited  by  the  revenue  laws,  unless 
it  be  brought  within  three  months  after  the  actual 
seizure ;  notwithstanding  a  suit  be  instituted  in  the  Court 
of  Exchequer  for  the  condemnation  of  the  goods,  which 
is  depending  at  the  expiration  of  the  three  mpnths. 
In  Saunders  v.  Saunders  (d)9  where  the  commander  of 


(a)  s  B.&J*.  843. 
(*)  1%  Bast,  67. 


(c)  a  H.  B.  14. 

(d)  %£ajtt%S4* 
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one  of  the  king's  griped  vessels  seized  a.  vessel  an4  cargo 
at  sea^  and  put  them  into  the  next  port  on  suspicion  of 
smuggling*  and  after  process  in   the  Exchequer  the 
owner  obtained  an  order  for  re-delivery,  under  which 
be  .obtained  only  a  part  of  the  goods  from  the  Defend- 
ants, it  was  held,  that  the  owner  could  not  maintain 
trover  for  the  remainder,  if  the  action  were  brought  after 
three  months  from  the  original  seizure,  though  within 
three  months  from  the  order  for  the  re-delivery.     So, 
io  Crook  v.  M'Tavish  (a),  where  an  officer  in  the  pre* 
ventive  service  boarded  a  ship  on  the  23d  of  August, 
and  left  three  armed  men  on  bpard,  but  did  not  then 
determine  on  detaining  her  as  a  seizure ;  on  the  25th 
he  decided  on  seizing  her,  and  detained  her  till  the 
24th  of  September ;  the  owner  having  sued  him  for  this 
seizure  and  detention,  it  was  held,  that  the  time  within 
which  the  action  should  have  been  commenced  under 
28  G.  3.  c.  37.  (three  months  after  the  matter  or  thing 
done,)  must  be  computed  from  the  23d  of  August.     In 
GiUon  v.  Boddington  (b)  and  Roberts  v.  Read  (c),  though 
the  act  done  by  the  defendants  which  occasioned  the 
injury  to  the  plaintiffs  was  beyond  the  time  limited  for 
action,  the  injury  itself,  namely,  the  falling  of  the  walls, 
took  place  within  the  limited  time ;  but  in  the  present 
case,  the  injury  to  the  Plaintiff,  viz*  the  cracking  of  his 
wall,  was,  as  well  as  the  act  of  the  Defendants,  beyond 
the  limited  time. 

The  Plaintiff,  therefore,  is  too  late;  for  the  obstruc- 
tion of  access,  occasioned  by  the  continuance  of  the 
shores,  is  not  one  of  the  injuries  complained  of  in  the 
declaration  or  notice.  Injury  to  a  wall  is  an  injury  of 
so  different  a  nature  from  injury  occasioned  by  obstruo 
tion  of  access,  that  it  could  never  have  occurred  to  the 
Defendants  that  the  one  was  intended  to  comprehend 
the  other. 


1830. 
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(c)  16  East,  2x5. 
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Tindal  C.  J.  It  is  unnecessary  for  us  to  decide 
many  of  the  points  which  have  been  argued  in  this 
cause ;  for  the  first  question  is,  Whether  any  damage  has 
been  proved  to  have  been  sustained  by  the  Plaintiff 
within  the  time  limited  for  the  commencement  of  his 
action  by  the  255th  section  of  the  statute,  and  within 
the  terms  of  his  notice  and  declaration :  for  unless  he 
brings  himself  within  all  those  three  predicaments  his 
action  does  not  lie.  Now,  the  jury  have  negatived  any 
damage  within  the  six  months  allowed  for  the  com- 
mencement of  the  action,  except  the  keeping  up  the 
shores  and  the  consequent  obstruction  of  access  to  the 
Plaintiff's  house.  Is  this  a  damage  specified  in  the 
Plaintiff's  notice  or  his  declaration  ? .  The  notice  is,  that 
the  Defendants  made  a  sewer  near  the  Plaintiff's  pre- 
mises in  so  negligent  a  manner  that  the  walls  of  the 
premises  sank  and  cracked,  the  premises  were  injured, 
many  persons  quitting  them,  and  many  persons  ab- 
staining to  use  them  who  would  otherwise  have  used 
them,  and  also  that  the  Defendants  so  unskilfully  and 
imprudently  shored  up  the  walls  of  the  premises  as 
to  deprive  the  Plaintiff  of  the  full  and  beneficial  enjoy- 
ment he  would  otherwise  have  had.  The  count  of  the 
declaration  which  is  relied  on,  states,  that  the  Defend- 
ants "  did,  by  divers  wrongful  and  improper  acts,  and 
otherwise  wrongfully  and  injuriously,  cause  and  procure 
the  foundation  and  walls,  and  other  parts  of  the  said 
messuage,  dwelling-house,  and  premises,  to  sink,  bilge, 
and  become  cracked,  injured,  and  broken,  and  in  danger 
of  falling;  and  the  said  messuage  and  dwelling-house 
and  premises,  then  and  there  became  and  were  rendered 
unfit  for  habitation  for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  aforesaid  hitherto ;  that  during  all  the 
times  aforesaid,  the  said  Plaintiff,  his  family,  and  guests 
residing  in  the  said  messuage,  were  greatly  disturbed 
and  incommoded ;  and  that,  by  means  of  the  premises, 

the 
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the  said  Plaintiff  had  been  greatly  injured  in  his  busi-  1830. 
ness  of  an  innkeeper,  having  lost  the  custom  and  em- 
ployment of  divers,  to  wit,  of  100  travellers  and  guests, 
who  would  otherwise  have  employed  said  Plaintiff  in  his 
said  trade  and  business,  and  put  up,  resided,  and  lodged 
at  the  said  premises  of  the  said  Plaintiff" 

This  does  not  corr  Apond  with  the  only  damage  proved 
within  six  months,  namely,  the  keeping  up  the  shores ; 
and  there  being  no  mention  of  that  in  the  notice  or  de- 
claration, the  rule  must  be  made  absolute* 

Park  J.  I  am  of  the  same  opinion.  The  digging 
of  the  sewer  took  place  more  than  six  months  before 
the  action  commenced,  and  so  did  the  damage  oc- 
casioned by  it  Then,  has  the  shoring  up  of  the  house 
occasioned  injury  to  the  Plaintiff?  It  may  have  .done 
so,  but  it  is  not  stated  either  in  the  notice  or  declar- 
ation; and,  therefore,  the  action,  as  conceived,  is  too 
late. 

GA8ELEE  J.  This  verdict  could  only  now  be  sup* 
ported  on  the  supposition  that  the  injury  proved  within 
the  six  months,  was  part  of  the  injury  occasioned  by 
the  construction  of  the  sewer,  and  described  in  the 
declaration  and  notice;  and  the  question  is,  Whether 
the  shoring  up  the  walls,  and  consequent  obstruction  of 
access,  might  not  be  considered  as  a  continuing  damage 
within  the  terms  of  the  declaration  ?  I  have  some  little 
doubt  on  the  subject,  but  not  enough  to  induce  me  to 
divide  the  Court;  and  I  agree  that  the  complaint  as 
to  die  omission  to  remove  die  shores,  is  not  com- 
prehended in  the  notice  or  declaration. 

-    Bosanquet  J.     I  am  of  opinion  that  this  rule  ought 

to  be  made  absolute.    Two  injuries  have  been  com* 

plained  of:  the  construction  of  a  sewer,  by  which  the 
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Plaintiff's  walls  were  cracked;  and  the  omission  to 
remove  certain  shores  from  his  house,  by  which  access, 
to  it  was  obstructed.  The  first  .occurred  more  than  six 
months  before  the  action  was  commenced ;  for  I  cannot 
consider  the  continuance  of  the  cracks  in  the  wall  as  a 
continuing  damage*  since  the  damage  was  the  same  at 
the  end  of  six  months  as  at  first*  There  was  no 
repetition  of  injury  in  the  intervaL  As  to  the  second, 
it  was  not  within  the  terms  of  the  Plaintiff's  notice  or 
declaration. 

Rule  absolute. 


May  3# 


Where  an  un- 
certificated 
bankrupt,  in 
order  to  try 
the  validity  of 
his  commis- 
sion, held  his 
assignee  to 
bail  in  an  ac- 
tion for  money 
had  and  re- 
ceived, the 
Court  dis- 
charged the 
assignee  upon 
filing  common 
bail. 


Chambers  v.  Be&nascqki  and  Another. 

rFHE  Plaintiff,  an  uncertificated  bankrupt,  with  a  view 
to  try  the  validity  of  the  commission,  arrested  the 
Defendants,  his  assignees  under  the  commission,  for 
40„000/L  as  money  had  and  received  to  his  use ;  where- 
upon Tindaf  C.  J.,  during  vacation,  issued  an  order  for 
liberating  the  Defendants  on  filing  common  bail. 

Bussqtt  Serjt.,  on  the  pprt  oC  the  Plaintiff,  now  moved 
to  rescind  this  order,  or  for  the  Defendants  to  pay 
40,00Q/.  into  court.  He  submitted,  that  although  it 
was  usual  to  try  the  validity  of  a  commission  of  bank* 
rupt  by  an  action  of  trover,  yet  it  might  equally  be 
disputed  in  an  action  for  money  bad  and  received; 
Donovan  v.  Diff(a) — in  which  case,  though  the  decision 
was  against  the  bankrupt  on.  another  ground,  no  excep- 
tion was  taken  to  the  form  of  action ;  — and  if  so,  the 
.giving  of  special  or  common  hail  depended  on  the  amount 
for  which  the  Defendant  was  arrested,  and  not  on  the  dia* 

(«)  9  East>  ai. 
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creteon  of  the  Court,  (a).   No  distinction  oould  be  drawn        13301 
between  this  and  any  other  action  the  merits  of  which     %  '  ~w  '  ' 
the  Court  would  not  try  on  affidavit     In  Ex  parte  Cut-  „. 

ten  (b\  a  bankrupt  who  had  abandoned  a  petition  pre-  Bernasoon£ 
sented  by  him  in  June  1821  for  a  supersedeas,  and  had 
joined  m  a  conveyance  of  part  of  his  property,  and 
solicited  and  procured  the  requisite  signatures  to  hia 
certificate*  was  restrained  from  proceeding  in  an  action 
brought  by  him  against  the  messenger  to  impeach  the 
commission ;  but  the  plaintiff  here  had  never  abandoned 
his  right  to  dispute  the  commission,  or  obtained  his 
certificate. 

The  Court  took  time  to  consider,  and  its  decision  was 
now  pronounced  by 

Tin dal  C.J.  This  was  an  application  to  the  Court 
for  a  rule  to  shew  cause,  why  an  order  made  by  the 
Chief  Justice,  in  vacation,  in  this  cause,  should  not  be 
set  aside ;  or  why  the  sum  of  40,000/.,  for  which  the 
Defendants  had  been  arrested,  should  not  be  paid  into 
Court. 

It  appeared,  upon  the  making,  of  the  original  order, 
that  the  Plaintiff  was  an  uncertificated  bankrupt,  and 
that  be  had  issued  bailable  process  against  the  Defend- 
ants, who  were  his  assignees,  upon  an  affidavit  that  the 
Defendants  were  indebted  to  him  in  40,000/.  and  up* 
'  wards,  for  money  had  and  received  to  bis  use;  it  being 
the  professed  object  of  the  Plaintiff  to  try,  by  this  mode 
of  proceeding,  the  validity  of  the  commission  issued 
against  him*  Upon  this  process  two  of  the  Defendants  . 
had  been  arrested,  and  had  given  bail  to  the  sheriff; 
and  upon  application  by  them  to  the  Chief  Justice,  that 
the  bail  bonds  should  be  delivered  up  to  be  cancelled 
on  the  Defendant's  entering  a  common  appearance,  an 
order  to  that  effect  was  made. 

(a)  TiddfW  (*)  iGJjn&J.  $ij. 
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*  -   t  an  order ;  for  that  the  bankrupt  has  a  right  to  try  the 

Chambers         .  •* 

9#  validity  of  the  commission  by  this  form  of  action ;  and,  if 

Bernasooni.  so,  has  the  right,  like  any  other  subject,  to  the  security 
of  his  debtor's  person ;  and  that  it  is  contrary  to  the 
practice  of  the  Court  to  try  the  merits  of  the  action  on 
affidavits. 

But  we  think  the  courts  have  always  exercised,  and 
have  the  power  to  exercise  a  general  controul  over  the 
right  of  the  Plaintiff  to  hold  to  baiL  Before  the,  statute 
of  12  G.  1.  c.  29.,  the  power  of  arresting  depended  on 
the  practice  of  the  Court  only,  modified  from  time  to 
time  by  rules  of  the  Court  for  that  purpose.  Thus,  the 
practice  of  not  allowing  a  second  arrest  for  the  same 
cause  of  action;  of  not  allowing  an  arrest  when  the 
original  debt  was  less  than  102.,  but  raised  up  to  that 
sum  by  the  costs  of  a  former  action ;  of  allowing  the 
Plaintiff  to  hold  to  bail  in  actions  of  trover  and  tres- 
pass, have  no  other  foundation  than  the  rules  of  the 
Court.  And  the  statute  above  referred  to  took  away 
no  authority  which  the  Court  antecedently  possessed, 
except  that  it  prevented  the  issuing  of  bailable  process 
for  a  smaller  sum  than  10/.  The  Courts,  therefore, 
may  still  interpose,  and  accordingly,  in  various  cases, 
have  interposed  in  a  summary  way,  and  have  discharged 
the  Defendant  on  common  bail.  Thus,  in  Fry  v.  Mal- 
colm (a),  where  the  Plaintiff  had  commenced  an  action 
on  the  prothonotary's  allocatur  for  costs,  aud  had 
arrested  the  Defendant,  this  Court,  though  they  would 
•  not  stay  the  proceedings,  held  the  arrest  to  be  bad.  In 
Taylor  v.  Htggins  (£),  the  Court  of  King's  Bench  dis- 
charged a  Defendant  out  of  custody,  on  the  ground,  that 
the  giving  a  new  security  by  the  Plaintiff  to  a  creditor  of 
the  Defendant,  could  not  be  considered  as  money  paid 


{a)  4  Taunt.  705.  ,  (5)  3  Bast,  169. 
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to  the  Defendant's  use,  upon  which  ground  alone  he  had  1880* 
been  held  to  bail.  In  Nizetich  v.  Bonacich  (a)  the  Court 
of  King's  Bench  discharged  the  Defendant,  where  it  ap- 
peared from  the  Plaintiff's  own  letters  that  the  Defend- 
ant was  his  creditor  in  a  considerable  sum;  and  in 
MlGitmis  v.  MHJurling  (6),  the  principle  that  such  ex- 
cepted cases  may  exist,  »in  which  the  Court  may  inter- 
pose by  their  summary  jurisdiction  and  discharge  the 
Defendant,  was  fully  admitted  by  the  Court 

And  we  think  the  principal  case  is  of  that  descrip- 
tion. An  uncertificated  bankrupt  can  have  no  property, 
no  rights  of  action  even  against  third  persons,  unless 
with  the  assent  of  his  assignees.  How  can  he  have' 
any  as  against  the  assignees  themselves  ?  It  should  be 
remembered  also,  that  before  he  was  declared  a  bank- 
rupt, the  facts  necessary  to  establish  the  bankruptcy 
must  have  been  deposed  on  oath  by.  third  persons,  and 
the  bankruptcy  declared  by  the  adjudication  of  com- 
missioners sitting  under  the  authority  of  an  act  of  par- 
liament; and  it  seems  unreasonable,  that  upon  the  single 
and  unconfirmed  affidavit  of  the  bankrupt  himself,  all  that 
has  been  so  done  should  be  taken  to  be  without  found- 
ation; and  looking  at  the  consequences  of  allowing  such 
a  proceeding,  we  think  they  would  be  most  injurious  to 
the  public;  for  what  respectable  person  would  become 
assignee  to  a  bankrupt's  estate,  if,  at  any  moment  of 
time,  he  was  liable  to  be  arrested  for  the  full  amount  of 
the  assets  realized,  merely  because  the  bankrupt  be- 
lieved, to  which  belief  his  wishes  would  often  lead  him, 
that  the  commission  was  invalid  ?  Without  breaking 
in,  therefore,  upon  the  general  rule,  that  the  Court  will 
not  try  the  merits  of  a  case  on  counter  affidavits,  we 
think  this  case  forms  an  exception  of  so  strong  a  nature 

(a)  s  B.  &  A.  404.  ( b)  6  DowL  &  Rjh  %a. 
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1830.       that  all  mast  reclaim  against  applying  to  it  the  general 
* ~   T  rule;  and,  upon  this  ground,  we  refuse  the  rale  to 

CHAMBERS 

n}%  shew  cause. 

Berhasconi.  Rule  refused. 


May  +. 


An  execution 
on  a  final 
judgment  fol- 
lowing a  judg- 
ment by  nil 
dkiu  held  to 
be  within  the 
proviso  of 
j.  108.  6  G.  4. 
r.  1 6.,  although 
there  was  no 
concert  be- 
tween the  par- 
ties, and  the 
judgment  was 
obtained  be- 
fore the  act 
came  into 
operation. 


Cuming  and  Another,  Assignees  of  Heale,  a 
Bankrupt,  v.  Welsford  and  Others. 

T>  Y  6  G. 4.  c,  16.  s.  108.  it  is  enacted,  "  That  no  cre- 
ditor, having  security  for  his  debt,  or  having  made 
any  attachment  in  London  or  any  other  place,  by  virtue 
of  any  custom  there  used,  of  the  goods  and  chattels 
of  the  bankrupt,  shall  receive  upon  any  such  security 
or  attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served 
and  levied,  by  seizure  upon,  or  any  mortgage  of  or  lien 
upon  any  part  of  the  property  of  such  bankrupt  before 
the  bankruptcy ;  provided  that  no  creditor,  though  for 
a  valuable  consideration,  who  shall  sue  out -execution 
apon  any  judgment  obtained  by  default,  confession,  or 
nil  dicit,  shall  avail  himself  of  such  execution  to  the 
prejudice  of  other  fair  creditors,  but  shall  be  paid  rate- 
able with  such  creditors." 

Heale,  the  bankrupt,  having  been  sued  by  die  De- 
fendants in  assumpsit  for  the  recovery  of  the  amount 
of  a  bill  of  exchange  drawn  by  him,  suffered  judgment 
by  nil  dicit  in  January  1825.  A  writ  of  error  having 
been  brought,  judgment  was  affirmed  in  Hilary  term 
1826,  and  on  the  6th  of  February  in  that  yew,  a 
sheriff's  officer  took  possession  of  Heale*s  goods  under 
aJLJa.  issued  upon  this  judgment.  At  the  request  of 
Heale,  the  sale  of  the  goods  was  postponed  till  the  4th 
of  April  following;  but  on  the  3d  of  April  he  committed 

an 
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an  act  of  bankroptcy9  and  a  commission  of  bankrupt        1830: 
having  afterwards  issued  against  him,  his  assignees     V-  -J 
brought  the  present  action  to  recover  from  the  Defend-  v; 

ants  the  proceeds  of  the  sale  under  their  execution.  Welsfokix 

A  verdict  having  been  found  for  the  Plaintiffs  at  the 
trial  of  the  cause  before  Gaselee  J.,  last  Exeter  assizes, 
with  leave  for  the  Defendants  to  move  to  set  it  aside 
and  enter  a  nonsuit, 

Stephen  Serjt  moved  for  a  rule  nisi  to  that  effect,  on 
the  ground  that  this  case  did  not  fall  within  the  proviso 
of  the  108th  section  above  set  out  The  judgment  on 
which  the  Defendants  had  issued  execution  was  not 
within  the  letter  or  the  policy  of  that  proviso.  Not 
within  the  letter;  because  it  was  not  an  execution  on  a 
judgment  by  default,  —  as  it  might  have  been  if  the 
action,  instead  of  assumpsit,  had  been  debt,  in  which  a  . 

judgment  by  default  is  final, — but  an  execution  on  a  final 
judgment  after  a  judgment  by  default  Not  within  the 
policy;  because  the  judgment  had  not  been  concerted 
by  the  parties  to  defeat  the  creditors  at  large,  but  Was 
suffered  by  Heak  in  invitum,  because  he  had  no  defence 
to  a  bond  fide  demand* 

Secondly,  the  judgment  was  obtained  before  September 
1825,  when  the  act  came  into  operation,  and  was,  there* 
fore,  an  existing  right,  which  the  legislature  would  not 
annul  without  express  enactment  There  was  nothing 
retrospective  in  the  language  of  the  proviso,  which 
seemed  to  point  almost  expressly  to  judgments  to  be 
obtained  subsequently  to  the  passing  of  the  act. 

Mtreextker  Serjt  moved  for  a  similar  rule  in  another 
cause,  similarly  circumstanced. 

The  Court  took  time  to  consider*  and  now  judgment 
was  delivered  by 

M  m  4  llNDAL 
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1830.  Tindal  C.  J.     In  this  case  the  Defendant  applies 

for  a  rule  to  shew  cause  why  the  verdict  for  the  Plaintiffs 
should  not  be  set  aside,  and  a  new  trial  be  had,  on  the 
ground  that  the  judgment  and  execution  on  which  he 
relies  do  not  fall  within  the  proviso  of  the  108th  sec- 
tion of  the  bankrupt  act:  and,  consequently,  that  the 
execution  is  protected  by  the  general  enactment  of  the 
section  itself,  as  having  been  "  served  and  levied  by 
seizure  before  the  bankruptcy." 

It  was  contended  on  two  distinct  grounds,  that  the 
case  is  not  governed  by  the  words  of  the  proviso;  first, 
that  this  is  nof  properly  an  execution  on  a  judgment  by 
default,  but  on  a  final  judgment  after  a  judgment  by  de- 
fault; and  even  if  it  is  to  be  considered  as  an  execution 
on  a  judgment  by  default,  the  proviso  includes  only  such 
judgments  by  default  as  are  suffered  by  agreement  of  the 
parties :  secondly,  that  the  proviso  relates  only  to  judg- 
ments obtained  after  the  act. 

But  notwithstanding  these  objections,  we  think  the 
case  falls  within  the  proviso.  As  to  the  first,  it  is  to 
be  observed,  that  the  words  themselves  comprise  every 
species  of  judgment  obtained  against  a  defendant,  except 
judgment  after  verdict,  trial  by  the  record,  and  oii 
demurrer.  The  judgment,  therefore,  on  which  this 
execution  issued,  not  being  one  of  any  of  the  latter 
classes,  it  is  difficult  to  maintain  that  it  does  not  fall 
within  those  named  in  the  proviso.  Nor  does  it  seem 
less  a  judgment  by  default,  because  a  writ  of  inquiry  is 
interposed  between  the  interlocutory  and  the  final  judg- 
ment, such  writ  being  no  more  than  an  inquest  of  office 
to  inform  the  conscience  of  the  Court,  who  might  pro- 
ceed immediately  to  ascertain  the  damages,  if  they  so 
thought  fit  The  judgment,  therefore,  ranging  itself 
under  the  description  of  a  judgment  by  default,  we  do 
not  see  by  what  principle  we  can  restrain  the  very 
general  words  used  in  the  proviso,  to  judgments  of 

default 
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default  by  the  consent  or  collusion  of  the  Plaintiff  and 
Defendant.  It  may  be  admitted  that  the  primary  object 
of  the  legislature  was  to  provide  against  the  incon- 
venience felt  by  the  creditors  of  bankrupts  from  judg- 
ments suddenly  entered  up,  and  execution  levied  on 
secret  warrants  of  attorney;  and  that  die  clause  in 
question,  which  is  copied  from  the  Irish  bankrupt  act 
1 1  &  12  G.  S.  c.  8.  s.  4.,  was  introduced  principally  with 
that  object  But  the  legislature,  when  it  wished  to 
frame  enactments  as  to  warrants  of  attorney,  knew  how 
to  describe  them  by  their  name,  as  in  the  S  G.  4.  c.  39.; 
and  again,  by  using  the  very  general  words,  "adjudg- 
ment obtained  by  default,  &c,"  instead  of  referring  to 
judgments  on  warrants  of  attorney,  it  appears  to  us  the 
better  inference  that  more  was  intended  to  be  included ; 
and  that  aU  judgments  by  default  must  be  intended  to 
be  comprised,  particularly  as  in  all  cases  consent  and 
collusion  may  so  easily  exist,  but  be  with  so  much 
difficulty  brought  to  light 

As  to  the  second  objection,  the  words  "  obtained  by 
default,  &c."  describe  as  well  b  judgment  then  obtained, 
as  one  to  be  obtained  after  passing  the  act;  and  as  the 
act  in  the  very  same  clause,  uses  words  of  a  future  sig- 
nification,— "  provided  that  no  creditor  who  shall  sue  out 
execution  upon  any  judgment  obtained,  &c." —  we  think, 
if  the  clause  had  been  meant  to  apply  to  future  judg- 
ments only,  the  legislature .  would  have  said,  "  to  be 
obtained,"  or  have  used  a  similar  expression.  And,  upon 
such  a  construction,  it  is  to  be  observed,  that  all  execu- 
tions issued  upon  judgments  entered  up  before  the  1st 
of  September  1825,  on  secret  warrants  of  attorney  then 
in  existence,  would  be  protected,  for  which  there  seems 
no  reason  whatever. 

On  the  whole,  therefore,  we  think  this  execution  falls" 
within  the  enactment  of  the  proviso,  and  that  the  rule 
prayed  for  by.  the  Defendants  should  not  be  granted. 

Rule  refused. 


18S0. 
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v. 

Wklsford. 
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MajA.  Adams  v.  Dansef. 

i.  The  Plain-  HTHE  second  count  of  the  declaration  stated,  That 
**?'  *£  ?cc?'  whereas  before  the  time  of  the  making  of  the  pro- 

the  request  of  nrise  and  undertaking  by  the  Defendant  as  thereinafter 

the  Defendant,  mentioned,  disputes  had  arisen  and  were  depending 

promise  of  in-  betw«en    the    Defendant    and    divers    other    persons 

demnity,  re-  claiming  to  be  proprietors  of  (and  in  the  parish  of 

faetkJ&r*  ******  Her^ford*  <**  the  one  Part»  and  Charles  Price,  as 

tithes:  Held,  the  vicar  of  the  same  parish,  of  the  other  part,  touching 

that  this  was  and  concerning  certain  tithes  claimed  by  the  said  Charles 

wqulreTby  Price  as  such  vicar  as  aforesaid,  to  wit,  at,  &c. ;  and 

the  statute  of  whereas  the  said  Charles  Price,  as  such  vicar  as  afore- 

frauds  to  be  aaj(j  \^ox^  fa  t}me  Qf  fa  making  of  the  promise  and 
in  writing.  °  r 

a.  The  vi-  undertaking  by  the  Defendant  thereinafter  mentioned, 

car  having  nad  exhibited  his  certain  English  bill  of  complaint  in 
the  suit,  Plain-  *"«  majesty's  Court  of  Exchequer  against  the  Plaintiff 
tiff's  attorney  and  one  John  Cadwatlader,  then  and  there  respectively 
paid  the  vicar  fafag  occupiers  of  divers  lands  in  the  said  parish,  for 
vered  from  the  receiving  the  said  tithes  so  claimed  by  him  as  afore- 
Plaintiff.  The  g^  whereof  the  Defendant  then  and  there  had  notice ; 
his  attorney  a  an(^  thereupon  afterwards,  to  wit,  on,  &c.  at,  &c.  in  con- 
promissory  sideration  that  the  Plaintiff,  at  the  special  instance  and 
amo/nt"  *ed  request  of  the  Defendant,  would  suffer  the  Defendant  to 
before  the  defend  the  said  suit  in  the  said  Court  of  Exchequer 
promissory  jn  fa  name  0f  fa  piaintiff,  (jointly  with  the  name  of 
due,  sued  the  tlle  ***<*  ^°^n  Cadwallader9)  the  Defendant  undertook 
Defendant:  and  then  and  there  faithfully  promised  the  Plaintiff  to 
he  ffi  ^V  save  harmless,  and  indemnify  him  from  all  payments, 
proof  of  an  damages,  costs,  and  expenses,  which  he  should  or 
allegation  that  tojght  incur,  bear,  pay,  sustain,  or  be  liable  for,  by 
had  paid  the  reason  of  the  said  suit  in  the  said  Court  of  Exchequer 
vicar's  costs.  being 
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being  so  defended;  and  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  Defendant,  did  after- 
wards, to  wit,  on,  &c.  at,  &c.  suffer  the  Defendant  to 
defend  the  said  suit  in  the  said  Court  of  Exchequer  in 
the  name  of  the  Plaintiff,  (jointly  with  the  name  of  the 
said  John  Cadwallader,)  and  the  same  suit  was  then  and 
there  so  defended  as  aforesaid,  and  had  since  ended 
and  determined,  to  wit,  at,  &c;  and  the  Plaintiff 
averred,  that  he,  under  and  by  virtue  of  a  certain 
decree  made  in  the  said  suit,  was  forced  and  obliged  to 
pay  and  did  then  and  there  pay  unto  the  said  Charles 
~Price  a  certain  large  sum  of  money,  to  wit,  84/.,  for 
certain  costs  in  the  said  last-mentioned  suit;  and  was 
also  then  and  there  forced  and  obliged  to  pay  and  did 
pay  a  certain  other  sum  of  money,  to  wit,  3/.  17s.  2d* 
being  the  costs  of  and  incident  to  a  certain  attachment 
then  and  there  issued  against  the  Plaintiff  out  of  the 
said  Court  of  Exchequer,  to  compel  payment  of  the 
costs  of  the  said  last-mentioned  suit;  whereof  the 
Defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  had  notice) 
yet  the  Defendant,  disregarding  his  said  promise  and 
Undertaking  so  by  him  made  as  aforesaid,  and  con* 
triving  and  fraudulently  intending  craftily  and  subtil Jy 
to  deceive  and  defraud  the  Plaintiff  in  that  respect,  did 
not  nor  would,  although  often  requested  so  to  do,  save 
harmless  or  indemnify  the  Plaintiff  from  the  said  costs, 
charges,  and  expenses,  so  by  him  the  Plaintiff  paid  as 
aforesaid,  but  had  wholly  refused  and  neglected  so  to 
do,  to  wit,  at,  &c. 

At  the  trial  before  Vaugkan  B.,  last  Worcester  assizes, 
it  appeared  that  the  Plaintiff  Adams,  as  occupier  of 
certain  lands  in  the  parish  of  Little  Hereford*  had 
been  sued  for  tithes  by  Price  the  vicar.  The  land- 
owners of  the  parish,  relying  on  a  modus,  resolved  that 
the  vicar's  suit  should  be  resisted,  and  for  that  purpose 
agreed  to  contribute  to  the  expenses  in  the  same  pro* 
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Adams 

v. 
Dansey. 


portions  as  they  were  rated  to  the  poor's  rates :  they 
then  requested  the  Plaintiff  and  the  other  occupiers  to 
persist  in  defending  the  suit.  The  Plaintiff  refused,  as 
he  had  quitted  the  parish  since  the  commencement  of 
the  suit;  whereupon  the  Defendant  orally  agreed  to 
indemnify  him. 

The  Plaintiff  then  consented  to  defend  the  suit  The 
vicar  having  recovered,  the  Plaintiff's  attorney  paid  the 
vicar  the  costs  he  was  entitled  to  claim  from  the  Plaintiff 
as  well  those  incurred  before  as  those  incurred  sub- 
sequently to  the  Defendant's  promise  of  indemnity. 
The  Plaintiff  gave  his  attorney  a  promissory  note  for 
the  amount  so  paid  to  the  vicar ;  but  this  promissory 
note  was  not  discharged  till  after  the  commencement  of 
the  present  action. 

A  verdict  having  been  found  for  the  Plaintiff  on  the 
second  count  of  the  declaration, 


Russell  Seijt,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
nonsuit,  or  to  reduce  the  damages  to  25/.,  the  sum  paid 
for  costs  incurred  subsequendy  to  the  Defendant's  pro- 
mise, on  the  ground  that,  as  an  undertaking  to  be 
answerable  for  the  debt  of  a  third  person,  it  was  void 
under  the  statute  of  frauds  for  want  of  a  writing;  that 
there  had  been  no  payment  of  the  debt,  as  alleged  in 
the  second  count,  the  Plaintiff  not  having  discharged 
the  promissory  note  he  gave  to  his  attorney  till  after  the 
commencement  of  the  present  action;  and  that,  at  all 
events,  there  was  no  consideration  for  the  promise  to 
indemnify,  as  far  as  concerned  the  costs  incurred  before 
the  promise. 


Wilde  Serjt.,  who  shewed  cause,  contended  that  the 
costs  for  which  the  Plaintiff  became  liable  to  the  vicar 
were  the  Plaintiff's  own  debt,  or  liability,  for  the  pay- 
ment 
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ment  of  which,  whether  as  an  actual  or  contingent        1830. 
charge,  he  had  a  right  to  stipulate  before  he  permitted 
his  name  to  be  used  for  the  purposes  of  the  land- 
owners. 

Then,  the  allegation  of  payment  had  been  sufficiently 
proved  by  shewing  that  the  vicar  had  been  paid*  Pay- 
ment by  the  Plaintiff's  attorney  was  the  same  thing  as 
payment  by  the  Plaintiff;  and  the  mode  in  which  the 
Plaintiff  settled  with  his  own  attorney,  whether  by  a 
promissory  note  or  otherwise,  was  immaterial. 

Russell  in  support  of  his  rule.  At  the  time  the  De- 
fendant entered  into  the  agreement  the  vicar's  suit  had 
not  been  determined,  and  it  could  not  be  known  whe- 
ther the  Plaintiff  would  have  to  pay  costs  to  the  vicar, 
or  the  vicar  to  the  Plaintiff;  and  if  the  cause  had  been 
decided  against  the  vicar,  the  Defendant,  according 
to  his  agreement,  must  have  been  responsible  for  the 
vicar's  default,  in  case  the  vicar  had  felled  to  pay  the 
Plaintiff's  costs.  The  agreement,  therefore,  as  to  that 
contingency  at  least,  ought  to  have  been  in*  writing 
under  the  statute,  and  if  so,  it  ought  to  have  been  in 
writing  for  the  whole,  for  the  agreement  is  entire,  and 
cannot  be  severed.  Lexington  v.  Clarke  (a),  Chater  v. 
Beckett,  (b)  Had  the  agreement  been  confined  to  the 
Plaintiff's  own  costs  it  might  have  been  otherwise. 
But  in  Winkworth  v.  Mills  (c)  it  was  held  that  a  promise 
tyr  the  indorser  of  an  unpaid  note  to  indemnify  the 
holder  if  he  would  proceed  to  enforce  payment  against 
the  other  parties  to  the  note,  was  void  under  the  statute 
of  frauds  unless  evidenced  by  writing.  That  was  a  pro- 
mise to  pay  a  plaintiff's  expenses ;  the  present  is  to 
pay  a  Defendant's ;  and  there  can  be  no  difference  in 

(a)  %  Ventr.  %%$.  (b)  j  T.JR.  aoi.  (c)  %  Rjp.4%A. 

principle 
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181ft  principle  between  the  two.  Hemes  v*  Martin  (a\  ia  dis- 
tinguishable, on  the  ground  that  the  plaintiff  had  ac-r 
cepted  bills  for  the  accommodation  of  the  defendant, 
and  was  therefore  entitled  to  all  expenses  occasioned  by 
such  bills. 

But  the  averment  of  payment  by  the  Plaintiff  baa  not 
been  proved.  The  promissory  note  given  by  hi**  to 
his  attorney  was  merely  a  security,  not  a  payment. 
Such  a  security  cannot  be  treated  as  money,  Maxwell  v. 
Jameson  (ft),  Taylor  v.  Higgins  (c\  except  by  the  consent 
of  the  parties,  as  in  Pickard  v.  Bankes.  (d) 

Tindal  C.J.  This  rule  baa  been  obtained  on  two 
grounds:  first,  that  the  Defendant's  promise  was  an 
undertaking  within  the  statute  of  frauds,  and  that,  the 
promise  not  having  been  reduced  to  writing,  the  Plaintiff 
could  not  recover;  secondly,  that  the  allegation  of  pay? 
ment  by  the  Plaintiff  has  not  been  made  out  in  proof, 
the  evidence  shewing  no  payment  by  the  Plaintiff  till 
after  the  commencement  of  the  action. 

We  think  that  neither  objection  can  be  sustained. 
This  was  not  a  promise  within  the  statute  of  frauds, 
The  .words  of  the  statute  are,  "  No  action  shall  be 
brought  to  charge  the  defendant  upon  any  special  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  unless  the  agreement  on  which  suck 
action  shall  be  brought,  or  some  note  or  memorandum 
thereof,  shall  be  in  writing,"  &a  Here,  as  between 
Adams,  and  Danset^  what  promise  ia  there  as  to  the 
debt,  default,  or  miscarriage  of  another  ?  It  is  a  direct 
promise  to  rep&y  Adams  any  money  which  might  be 
paid  by  him  for  costs  in  the  suit  between  the  vicar  and 
Adams.    It  has  been  urged  that,  at  all  events,  the  pro- 


(a)  i*Esp.  x6».  (c)  3  East,  169. 

\b)  %B.&  si.  51.  (d)  13  East,  »o. 
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mise  would  not  be  available  for  costs  antecedently  in* 
curred.  Bat  it  was  competent  to  the  Plaintiff  to  make 
any  bargain  be  pleased,  as  tbe  price  of  his  resisting  the 
tithe  suit  for  tbe  benefit  of  the  Defendant* 

Then,  has  there  been  any  payment  of  costs  within 
tbe  terms  of  tbe  second  count  ?  The  Plaintiff's  attorney 
made  the  payment  to  the  vicar,  tbe  successful  party  in 
the  tithe  suit;  and  though  it  is  true  the  Plaintiff  had 
not  repaid  his  own  attorney  at  the  time  of  this  action, 
yet*  inasmuch  as  the  party  entitled  bad  been  satisfied* 
and  could  make  no  further  claim,  the  payment  had 
clearly  been  made*  The  Plaintiff's,  attorney  was  his 
agent  for  the  purpose  of  making  that  payment,,  and  it  is 
immaterial  in  what  way  he  afterwards  settles  the  account 
with  his  principal. 


1830. 


Gaselee  J.  (a)  The  averment  of  the  payment  of 
costs  to  the  vicar  is  fully  proved  by  the  payment 
of  the  Plaintiff's  attorney  in  1823;  it  was  a  payment 
by  an  agent,  and  it  is  not  necessary  to  consider  the 
effect  of  the  promissory  note  given  by  the  principal  in 
settling  the  account  with  his  agent. 

As  to  the  other  point,  the  answer  has  be$n  given  by 
my  Lord  Chief  Justice,  This  is  not  an  undertaking  for 
the  debt,  default,  or  miscarriage  of  another,  it  is  for  a 
liability  to  which  the  Plaintiff  himself  was  to  be  exposed 
at  the  request  of  the  Defendant.  But  there  is  a  sufficient 
consideration  even  for  the  by-gone  costs,  for  the  vicar's 
claim  had  been  resisted  at  the  instance  of  the  Defendant, 
and  the  Plaintiff  was  at  that  time  liable  in  case  the  vkae 
should  succeed. 

Bosanquet  J.  I  agree  on  both  points.  The  Plain- 
tiff, on  allowing  his  name  to  be  used  for  the  purposes  of 


{a)  Pari  J.  was  at  Chambers. 
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the  Defendant,  was  at  liberty  to  impose  such  terms  as 
he  pleased,  either  as  to  the  past  or  the  future  costs,  and 
the  debt  for  the  discharge  of  which  he  stipulated  was 
his  own  debt,  not  that  of  a  third  person. 

The  other  question  is,  not  whether  the  promissory 
note  was  treated  as  money  between  the  Plaintiff  and  his 
agent,  but  whether  the  party  who  succeeded  in  the  tithe 
cause  had  been  paid  his  costs. 

He  was  paid  by  the  Plaintiff's  agent,  and  payment 
by  the  agent  is  payment- by  the  principal.  After  pay- 
ment by  his  agent,'  the  Plaintiff,  as  pliable  to  his  agent, 
was  damnified,  and  entitled  to  sue  the  Defendant - 

The  rule  must  be 

Discharged. 


Mays* 


Willans  v.  Taylor. 


The  Defend- 
ant sent  the 
Plaintiff  a 
copy  of  a  bill 
of  exception*, 
in  order  to  hit 
concurring  in 
the  statement 
of  facts,  and, 
at  the  tame 


T  7  PON  the  trial  of  this  cause,  at  the  Middlesex  sittings 
on  the  23d  of  December  last,  a  bill  of  exceptions 
was  tendered  on  the  part  of  the  Defendant,  and  re- 
duced to  writing  before  the  cause  was  over.  The  bill  of 
exceptions  in  an  extended  form  was,  at  the  suggestion 
of  the  Chief  Justice,  sent  to  the  Plaintiff's  attorney  on  the 
1 1th  of  February  following,  iti  order  that  he  might  agree 


time,  sued  out  to  it  or  suggest  alterations  before  it  was  signed  by  the 

a  writ  of  er-  Chief  Justice,  who  had  presided  at  the  trial.     On  the 

that  th^Plain-  same  d*J  the  Defendant,  who  had  also  brought  a  writ 

tiff  had  no  of  error,  gave  a  rule  to  transcribe. 

right  to  retain       The  pontiff  having  taken  no  notice  of  the  copy  of 
the  hill  of  ex-  °  lJ 

ceptions,  in 

order  to  frustrate  it,  on  the  ground  that  the  Defendant  had  waived  it  by  suing  out  a 
writ  of  error* 

the 
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the  bill  of  exceptions,  a  Judge's  order  was  obtained, 
calling  on  him  to  return  it  to  the  Defendant. 

Cross  Serjt  obtained  a  rule  nisi  to  discharge  this 
order,  on  the  ground  -that  the  Defendant,  by  bringing  a 
writ  of  error,  had  waived  his  bill  of  exceptions;  for 
which  he  cited  Dillon  v.  Parker,  (a) 

Today  Serjt  shewed  cause.  Dillon  v.  Parker  was  an 
application  to  a  court  of  error,  and  the  court  decided  on 
the  ground  that  they  had  no  authority  to  interfere,  for 
the  application  should  have  been  to  the  court  below. 
Wood  B.  was  the  only  Judge  who  expressed  ah  opinion  that 
the  writ  of  error  was  a  waiver  of  the  bill  of  exceptions,  (b) 
A  position  which  can  scarcely  be  supported,  since  the 
writ  of  error  is  necessary  to  save  the  party  from  an  ex- 
ecution before  his  bill  of  exceptions  has  been  heard. 
This  is  an  application  to  the  discretion  of  the  Court, 
and  if  there  has  been  no  unnecessary  delay,  the  Defend- 
ant will  not  be  deprived  of  his  bill  of  exceptions.  In 
Dillon  v.  Parker  a  year  had  elapsed ;  errors  had  been 
assigned ;  and  the  application  was  to  compel  the  party 
to  settle  the  bill  of  exceptions,  not  simply  to  return  it 
as  here. 

Wilde  Serjt,  on  the  same  side,  was  stopped  by  the 
Court. 
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WlLLANB 
V. 

Taylor. 


Cross  and  Andrews  Serjts.  relied  on  Dillon  v.  Parker^ 
and  complained  of  the  delay  from  the  end  of  December 
to  the  last  day  but  one  of  Hilary  term. 

Tindal  C.  J.  The  cause  was  tried  on  the  23d  of 
December ;   the   bill  of  exceptions  was  drawn  up  and 


(a)   I  Bingb.  17. 
Vol.  VI. 


(6)  See  tz  Price,  102. 
N  n  tendered 
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tendered  before  the  cause  was  over;  on  the  11th  of 
February  the  bill  was  presented  in  an  extended  form  to 
the  Judge  who  presided,  and  at  his  suggestion  a  copy 
was  furnished  to  the  other  side,  to  ascertain  if  it  met 
their  view  of  the  case.  It  has  not  been  contended  that 
the  bill  ought  to  have  been  redueed  to  form  before  the 
expiration  of  the  first  four  days  of  the  term,  and  the 
utmost  delay  that  can  be  complained  of  is  from  the  28th 
of  January  to  the  11th  of  February.  That  is  not  such 
delay  as  to  entitle  the  party  to  retain  and  take  no  notice 
of  a  paper  sent  to  him  .for  approval  or  disapproval,  and 
which,  whether  he  agree  or  disagree  with  its  contents, 
must  be  submitted  to  the  Judge  who  presided,  for  his 
acceptance  before  signature.  The  question,  whether  a 
court  of  error  will  attend  to  a  bill  of  exceptions  appended 
to  a  writ  of  error,  does  not  arise  upon  the  present 
occasion,  and  no  ground  has  been  shewn  for  discharging 
the  Judge's  order. 


Park  J.  The  party  who  has  tendered  the  bill  of 
exceptions  is  entitled  to  have  it  returned ;  and  whether 
the  other  side  agree  to  it  or  not,  the  Judge  who  pre- 
sided must  exercise  his  discretion  as  to  signing  it,  and 
he  is  not  bound  to  sign  if  the  statement  of  facts  be 
erroneous.  When  he  shall  have  signed,  it  will  be  for 
the  court  of  error  to  say,  whether  they  will  admit  it 
or  not. 

Ga8elee  J.  The  party  ought  not  to  retain  this 
paper:  .he  is  bound  to  express  his  assent  or  dissent,  and 
then  to  return  it. 


BosANgUET  J.  concurring,  the  rule  was 


Discharged. 
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TOPH&M  V.  DENT.  May  6. 

^RESPASS.     The  Defendant,  as  the  bailiff  of  Imbcr,  Plaintiff,  a 

went  on  the  0th  of  July  last  to  a  house  which  Imber  f"^^^ 

had  let  to   the   Plaintiff,   to  distrain  for  rent  arrear.  effect*  under 

finding  the  door  closed  and  the  house  empty,  he  picked  the  invent 

the  lock,  and  made  a  distress,  but  the  whole  effects  in  june  „    m, 

the  house  were  insufficient  to  cover  the  sum  in  arrear,  wife  continued 

12t     The  Plaintiff  was  in  prison,  and  his  wife,  who  S/JJJ**  m 

had  continued  to  reside  in  the  house  after  he  went  to,  taining  tome 

prison,  had  not  been  seen  there  for  two  days,  but  was  sent  of  Ae  fa"1*- 

for  at  her  mother's,  where  it  appeared  she  was  staying.     9tjj  j^  ^ 

The  Plaintiff  had  petitioned  the  insolvent  debtors'  wife  having 

court  for  his  discharge  on  the  17th  of  June,  when  his  j^^*"' 

interest  in  the  premises  was  assigned  to  the  provisional  and  no  one 

assignee,  and  the  effects  now  distrained  were  all  inserted  heing  in  t!>e 
•     t?i  •     ■«.,       *     ii  house, Defend- 

in  Plaintiff's  schedule.  ^  committed 

A  verdict  having  been  found  for  the  Defendant,  at  a  trespass  in 

the  Middlesex  sittings  after  last  Michaelmas  term,  on  dj^*I1fP*t0 

the  ground  that  the  plaintiff  had  neither  property  nor  rent : 

possession  to  maintain  trespass,  '       HeW» tnat 

§  the  wife  had 

not  a  sufficient 

Andrews  SerjL  moved  to  set  it  aside,  on  the  ground  possession  to 

that  the  house  was  constructively  in  the  possession  of  the  ™.  *.i  * 

Plaintiff,  his  wife  being  near  at  hand,  and  apparently  in  in  trespass. 

the  actual  occupation,  though  at  the  moment  op  a  visit 

to  her  mother. 

Wilde  Serjt,  who  shewed  cause,  argued,  that  pfter 

the  assignment  to  the  provisional  assignee,  the  Plaintiff  , 

had  no  longer  any  property  in  the  house,  and  could  not 

sue  except  by  the  consent  of  his  assignees.     The  in- 

Nn  2  terest 
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terest  in  the  term  and  in  the  goods  all  passed  to  the 
assignee :  Doe  v.  Andrews  (a\  Crofts  v.  Pick,  (b) 

Andrews,  in  support  of  his  rule,  argued,  that  the 
absence  of  the  wife  for  a  short  interval,  as  on  a  visit,  did 
not  interrupt  the  constructive  possession  of  the  premises, 
which  must  be  taken  to  have  been  enjoyed  with  the 
assent  of  the  assignee,  unless  the  contrary  appeared. 

Tindal  C.  J.  I  am  of  opinion,  that  this  verdict 
.  ought  not  to  be  disturbed.  In  order  to  maintain  the 
action,  the  Plaintiff  ought  to  have  had  possession  actual 
or  constructive ;  but  in  the  present  case,  the  property 
was  all  out  of  the  Plaintiff.  His  term  was  vested  in 
the  assignee  by  the  assignment  of  June  17th,  and  the 
goods  were  all  enumerated  in  the  Plaintiff's  schedule.- 
The  property  not  being  in  him,  had  he  the  possession  ? 
So  far  from  it,  he  was  in  prison,  and  his  wife  had  not 
been  on  the  premises  for  two  days ;  and  it  would  be  too 
much  to  say  that  her  being  accidentally  called  for  on 
the  occasion  of  the  distress  amounted  to  a  constructive 
possession  with  the  assent  of  the  assignee. 

Park  J.  concurred. 

Gaselee  J.  The  interest  in  the  house  was  vested  in 
the  assignee,  and  the  action  would  not  lie  without  clear 
evidence  that  the  wife  at  least  was  in  possession  with 
the  assent  of  the  assignee.  No  such  evidence  was 
given  at  the  trial,  and  therefore  the  rule  must  be  dis- 
charged. 

Bosanquet  J.  concurring,  the  rule  was 

Discharged. 

{a)  4Bmgb*s4%<  (b)  iBmgb^zSA* 
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Brigos  v.  Sharp.  m*x  «• 

T^HE  Defendant,   a  prisoner   in  Lincoln  gaol,   was  The  decision 
brought  up  at  the  last  Lincoln  assizes,  before  the  of  f  J?dg*  of 
Judge  of  assize,  under  the  Lords'  act,  and  remanded,  ending  a 
on  the  Plaintiff  opposing  his  discharge,  and  giving  a  prisoner  under 
note  to  allow  him  his  sixpences.  ^  ^^      to 

Ludlow  Seijt  had  obtained  a  rule  nisi  for  his  dis-  the  time  of 
charge,  on  the  ground,  as  appeared  by  affidavit,  that  the  "»■■*»«• 
Plaintiff  had  not  signed  the  note  in  Court;  that  no 
affidavit,  verifying  the  Plaintiff's  signature  to  the  note 
for  the  allowance  of  the  sixpences  had  been  delivered  to 
the  Defendant ;  and  that  the  note  itself  had  been  deli- 
vered to  him,  not  in  Court,  but  by  the  gaoler  after  he 
returned  to  prison. 

It  appeared,  however,  that  the  affidavit  with  the  note 
attached  to  it,  had  been  handed  up  to  the  Judge  for  his 
inspection. 

GouUmrn  Serjt.  shewed  cause.  The  matter  has  been 
determined  by  the  Judge  of  assize,  the  only  competent 
tribunal ;  and  this  Court  has  no  authority  to  interpose 
except  in  matters  occurring  subsequently,  as  the  non- 
payment of  the  sixpences. 

From  the  statement,  however,  that  the  affidavit  was 
handed  up  to  the  Judge  for  his  inspection,  it  may  be 
presumed  that  the  affidavit  had  reached  the  prisoner's 
hands,  and  that  he  had  suggested  some  enquiry. 

Ludlow  in  suppprt  of  his  rule  contended,  that  the 
Court  had  authority  to  investigate  the  proceedings 
below;  and  that  they  would  be  astute  to  favour  the 
liberty  of  the  subject 

N  n  S  Tindal 
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J8S0.  TindalC.J.     I  think  we  have  no  authority  to  in- 

Briggs       terfere  in  this  case.     The  statute  enacts,  that  the  Court 

v.  shall  make  a  rule  to  discharge  the  insolvent  upon  his 

Sharp#       executing  an   assignment  of  his  property,   unless  the 

creditor  insist  upon  his  being  detained,  and  agree  in 

writing  to  pay  him  8s.  6cL  a  week,  (a) 

Upon  this  enactment  the  Courts  have  introduced,  as  a 
matter  of  practice,  that  the  note  given  by  the  Plaintiff 
shall  be  signed  in  open  court,  or  that  his  signature  shall 
be  verified  by  affidavit.  But,  first,  we  must  intend  that 
the  court  below  pursued  the  regular  practice,  and  no 
case  of  application  to  the  court  above  can  be  cited 
which  has  not  arisen  upon  matter  subsequent  to  the 
remanding  of  the  prisoner;  and,  secondly,  there  is 
enough  before  us  to  lead  us  to  infer,  that  what  was  done 
was  done  correctly.  It  is  not  probable  that  the  affidavit 
and  note  would  have  been  handed  up  to  the  Judge 
except  to  enable  him  to  satisfy  himself  upon  some  objec- 
tion taken  by  the  prisoner. 

Park  J.  I  am  of  the  same  opinion.  However  in- 
clined to  assist  a  prisoner,  we  must  not  take  upon  our- 
selves a  jurisdiction  that  is  not  in  us.  Except  for  matter 
arising  subsequently,  the  act  precludes  us  from  entering 
on  a  case  after  the  Judge  of  assize  has  dealt  with  it. 
And  here  we  may  presume  he  dealt  with  it  correctly, 
for  except  upon  objection  by  the  prisoner,  it  is  not 
probable  the  affidavit  and  note  should  have  been  handed 
up  to  the  Judge. 

Gaselee  J.  The  power  of  discharging  or  remand- 
ing the  prisoner  rests  solely  with  the  Judge  of  assize; 
and  after  he  has  remanded,  the  Court  here  cannot  dis- 
charge, except  upon  the  failure  of  the  Plaintiff  to  per- 

(a)  See  3*  G,  3.  c.  *8.  /.  23.     37  C  3.  c.  85.  /.  3,  4* 

form 
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form  his  undertaking.  The  course  of  the  Judge  of  1850. 
assize  has  varied  occasionally,  according  to  the  practice 
of  the  place.  But  the  words  of  the  act  have  in  this 
instance  been  strictly  complied  with.  The  Judge  must 
have  enquired  into  the  case;  for  except  upon  some 
objection  it  is  not  likely  the  documents  would  have 
been  handed  up  to  him,  and  his  direction  respecting 
them  would  be  final. 

Bosanquet  J.  I  have  entertained  some  doubts, 
because  the  note  was  not  handed  to  the  prisoner  till 
his  return  to  the  prison;  and  the  affidavit,  as  it  is 
stated,  not  at  all,  which  is  contrary  to  the  ordinary 
practice:  at  the  same  time  they  were  handed  to  the 
Judge  in  Court,  so  that  there  was  no  want  of  com- 
pliance with  the  words  of  the  act.  After  he  has  ex- 
ercised his  judgment  on  the  facts,  I  agree  that  this 
Court  has  no  power  to  review  his  decision,  and  on  that 
ground  I  think  the  rule  should  be  discharged. 

Rule  discharged. 


Dicas  v.  Jay.  **r  »©• 


HPHE  Plaintiff,  in  a  declaration  of  several  counts,  had  Plaintiff  had 

sued  the  Defendant  for  negligence  as  an  attorney  in  ant  ^       "^ 

the  conduct  of  a  suit;  and  alleged  that  he  the  Plaintiff  gtnccperquod 

Plaintiff  be- 
came liable  to  pay  certain  sums,  and  lost  the  custom  of  A.>  &,  and  C. 
The  cause  was  referred  under  an  order  of  N.  P.,* by  which  Plaintiff  was  precluded 
from  bringing  any  new  action.  The  arbitrator  made  an  award  in  favour  of  Plaintiff, 
who  nevertheless  sued  Defendant  again,  the  new  declaration  differing  from  the  old 
one,  in  stating  that  Plaintiff  bad  paid  the  monev  he  before  alleged  himself  liablt  to 
pay,  and  had  lost  the  custom  of  £>.,  B.9  and  F. : 

Held,  that  the  Court  could  not  stay  proceedings  on  a  summavy  application* 

N  n  4  had 
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18S0.  had  incurred  certain  liabilities  as  the  consequence  of  this 
negligence,  and  had  lost  the  employment  of  certain  per- 
sons who  would  otherwise  have  employed  him. 

The  matter  was,  by  an  order  of  Nisi  Prius,  after- 
wards made  a  rule  of  Court,  referred  to  an  arbitrator, 
who  directed  a  verdict  generally  for  the  Plaintiff  for 
23/.  14s.  lOd.  The  order  by  which  the  cause  was  re- 
ferred precluded  the  Plaintiff  from  bringing  any  new 
action. 

The  Plaintiff,  however,  now  commenced  a  fresh 
action  against  the  Defendant,  the  declaration  in  which 
was  the  same  as  in  the  preceding  action,  with  the  ad- 
dition, that  the  Plaintiff  alleged  himself  to  have  paid 
certain  sums,  for  which  he  had  before  only  alleged  him- 
self to  be  liable,  and  named  certain  other  persons  who 
had  ceased  to  employ  him  in  consequence  of  the  De- 
fendant's negligence. 

Cross  Serjt  obtained  a  rule  nisi  to  stay  the  proceed- 
ings in  this  second  action,  on  an  affidavit  alleging  that 
it  was  brought  for  matters  which  were  included  in  the 
award.  In  Dunn  v.  Murray  (a)  the  declaration  stated, 
that  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  enter  into  the  employ  of  the  de- 
fendant in  a  certain  capacity  for  a  year,  at  the  rate  of 
five  guineas  per  week  throughout  the  year,  defendant 
undertook  to  employ  him  for  a  year,  and  alleged  as  a 
breach,  that  the  defendant  dismissed  the  plaintiff  from 
his  employ  before  the  end  of  the  year,  without  any 
reasonable  or  probable  cause.  The  declaration  con- 
tained counts  for  wages,  and  for  work  and  labour,  &c. 
The  cause,  which  was  commenced  before  the  expiration 
of  the  year,  was  referred  to  an  arbitrator,  who  awarded 
to  the  plaintiff  a  sum  of  money  equivalent  in  amount  to 
the  wages  he  would  have  been  entitled  to  receive  from 

(a)  9  fi,  i!f  C  780. 

the 
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the  defendant  on  the  day  when  the  action  was  com-  1890. 
menced.  No  claim  was  made  before  the  arbitrator  for 
any  compensation  in  damages  for  the  dismissal,  except 
so  far  as  the  special  count  in  the  declaration,  and  the 
evidence  of  the  employment  and  the  dismissal,  might 
amount  to  such  a  claim.  The  plaintiff  having  after- 
wards brought  an  action  to  recover  a  compensation  in 
damages  in  consequence  of  the  dismissal  from  the  de- 
fendant's employ  before  the, end  of  the  year,  it  was 
held,  that  the  award  of  the  arbitrator  was  a  bar  to  such 
action. 

Wilde  Serjt,  who  shewed  cause,  relied  on  an  affidavit 
in  which  it  appeared  that  the  learned  Judge  before 
whom  the  former  cause  was  about  to  be  tried  had  ex- 
pressed an  opinion,  that  the  damage  complained  of  in  the 
present  action  might  form  the  subject  of  a  secohd  suit. 
He  pointed  out  the  difference  between  the  two  declar- 
ations as  above;  and  contended,  that  the  Court  would 
not  try  summarily,  on  affidavit,  a  doubtful  question,  which 
the  Defendant  might  bring  to  issue  by  pleading. 

Cross  Serjt.  This  action  is  a  violation  of  the  rule  of 
Court,  for  which  the  Plaintiff  is  liable  to  an  attach- 
ment ;  but,  if  the  Defendant  waives  the  graver  proceed- 
ing, the  Court  may  interfere  in  support  of  its  own 
order. 

Tindal  C.  J.  This  is  an  application  to  stay  pro- 
ceedings, on  the  ground  that  a  former  action  for  the 
same  cause  has  been  referred  to  an  arbitrator  under  a 
rule  of  Court,  and  that  this  proceeding  is  a  violation  of 
that  rule.  It  is,  therefore,  only  a  milder  mode  of  mov- 
ing for  an  attachment.  When  the  former  cause  was 
referred,  the  learned  Judge  who  was  about  to  try  it 
expressed  an  opinion,  that  the  damage  now  complained 

of 
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1850.  of  might  form  the  subject  of  a  separate  action.  Under 
these  circumstances,  it  is  difficult  to  say  that  the  Plain- 
tiff is  guilty  of  a  contempt  in  bringing  a  second  action, 
although,  upon  looking  at  the  Plaintiff's  declaration,  we 
think  it  would  be  mercy  to  him  to  make  this  rule  abso- 
lute with  costs.  But  we  have  no  right  to  prevent  him 
from  proceeding  if  he  chooses  to  do  so,  and  therefore 
this  rule  must  be  discharged  without  costs.  * 

Park  J*  said  he  had  considerable  doubts. 

Gaselee  J.  I  am  of  opinion,  that  the  recovery  in 
the  first  of  these  actions  may  be  pleaded  in  bar  to  the 
second ;  and  I  therefore  agree  that  it  would  be  mercy 
to  the  Plaintiff  to  make  this  rule  absolute;  but  as* we 
cannot  go  the  length  of  saying  there  has  been  a  wilful 
violation  of  the  order  of  Court,  the  rule  must  be  dis* 
charged  if  the  Plaintiff  insists  on  proceeding.     , 

Bosanquet  J.  concurred. 

Rule  discharged. 


May  10.  Maxwell  v.  Martin. 

Trespass  for     rJ^  RES  PASS  for  breaking   and   entering  Plaintiff's 

dialled  dose*  called  the  LoriFt  Z^' 

Lord's  Leys.         Pie**  th*t  the  supposed  close  called  Lortfs  Leys  is, 

Plea,  right  on 

Brockeridge  Common,  and  that  Lord's  Leys  was  part  of  the  common.     Replication, 

no  right  on  Lord's  Leys. 

At  the  trial,  Plaintiff  admitted  that  Defendant  had  a  right  on  all  Brockeridge 
Common  except  the  portion  called  Lord's  Leys9  and  Defendant  admitted  he  had  no 
evidence  of  any  exercise  of  the  right  on  Lord's  Leys  : 

Held,  that  upon  these  pleadings  and  admiisions9  Plaintiff  was  entitled  to  judgment* 

and 
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and  at  the  said  several  tinea  when,  &&  was  an  open 
waste,  and  considered  part  of  a  certain  common  called 
Brockeridge  Common ;  and  that*  Defendant,  and  those 
whose  estate  he  had,  had  a  right  to  take  stone  from  the 
open  waste  and  nninclosed  parts  of  Brockeridge  Com* 
man9  and  in,  upon,  and  from  the  Lord's  Leys,  as  being 
an  open,  waste,  and  uninclosed  part  of  Brockeridge 
\Jotnmon» 

The  replication  (after  protesting  that  Lord's  Leys  Was 
not  an  open,  waste,  and  uninclosed  part  of  Brockeridge 
Common?)  alleged,  that  Defendant  and  those  whose  estate 
he  had,  had  not  a  right  to  take  stone  from  the  close 
or  parcel  of  land  called  the  Lord's  Leys.  Upon  which 
issue  was  joined. 

At  the  trial  the  cause  was  conducted  by  admissions 
on  both  sides :  the  counsel  for  the  Defendant  admitting, 
that  he  had  no  evidence  to  prove  the  exercise  of  a 
right  to  take  stone  on  the  Lord's  Leys ;  and  the  counsel 
for  the  Plaintiff  admitting,  that  the  Defendant  had  a 
right  to  dig  stone  upon  Brockeridge  Common,  with  the 
exception  of  the  parts  of  it  called  the  Lord's  Leys; 
it  being  understood,  according  to  the  report  of  the 
learned  Judge  who  tried  the  cause,  that  there  was  no 
fact  in  dispute  between  the  parties  for  the  consideration 
of  the  jury. 

On  this  state  of  the  pleadings,  and  these  admissions 
as  to  the  evidence,  the  verdict  was  entered  for  the  De- 
fendant, with  liberty  for  the  Plaintiff  to  move  to  enter  a 
verdict  for  Is.  damages. 
Accordingly, 


18SO. 


Russell  Serjt.  having  obtained  a  rule  nisi  to  that  effect, 


Ludlow  Serjt.  shewed  cause.  The  Plaintiff  not  hav- 
ing traversed  the  Defendant's  right  to  take  stone  on 
Brockeridge  Common,  has,  on  the  pleadings,  admitted  it ; 
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and  for  want  of  a  traverse,  he  has  also  (notwithstanding 
the  protest ando)  admitted  on  the  pleadings  that  the  LorS* 
Leys  is  part  of  Brockeridge  Common,  and  as  every  whole 
most  contain  all  its  parts,  the  admission  of  the  right  on 
Brockeridge  Common  involves  the  admission  of  a  right  on 
Lord's  Leys  as  part  of  the  common.  It  is  impossible, 
therefore,  that  any  judgment  can  be  entered  for  the 
Plaintiff  on  this  record.  In  Moorewood  v.  Wood  (a)  it 
wat  held,  that,  if  to  an  action  of  trespass  in  the  common 
called  A.  the  defendant  plead  that  A.  and  B.  commons 
lie  open  to  each  other,  and  then  prescribe  for  a  right  in 
both  commons,  the  plaintiff  must  traverse  the  whole  pre- 
scription. And  in  Rotheram  v.  Green  (A),  where  the  de- 
fendant pleaded  a  right  of  common  in  respect  of  a  tene- 
ment in  £.,  and  the  jury  found  that  the  defendant's 
ancestor  released  to  the  plaintiff's  ancestor  all  his  right 
and  common  in  part  of  the  land  where  he  bad  the 
common,  the  Court  held  that  "  the  common  is  entire 
through  the  whole  land,  wherefore  a  release  in  part 
shall  discharge  the  whole,"  "  and  therefore  the  pre- 
scription is  found  against  the  defendant."  Evidence  of 
ownership,  or  of  rights  upon  some  parts  of  a  waste, 
is,  until  rebutted,  evidence  of  a  right  over  the  whole. 
Tyrwhitt  v.  Wynn(c\  Stanley  v.  White  (rf),  Grose  v. 
West  (e)9  Bxme  v.  Brenton.  (g) 


Wilde  Serjt  and  Russell  in  support  of  the  rule.  The 
qualified  admission  by  the  Plaintiff's  counsel  of  the  De- 
fendant's right  on  Brockeridge  Common,  coupled  with  the 
admissions  made  by  the  Defendant,  threw  it  on  him  to 
make  out  the  affirmative,  that  he  had  a  right  on  Lord!* 
Leys.  The  present  resistance  is  an  attempt  to  elude  by 
finesse  the  understanding  come  to  by  both  parties  on 
the  trial. 


(*)  4T.R.1S7. 
(6)  Cro.Bliz.s93* 
(*)  %B.&  A.  554- 


(d)  14  East,  3^2. 

(e)  7  Taunt.  39* 
(g)  SAtfC.737. 
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The  Court  took  time  to  consult  Vaughan  B.,  before 
whom  the  verdict  was  taken,  and  judgment  was  now 
delivered  by 

Tindal  C.  J.  Upon  the  pleadings  in  this  case,  the 
precise  issue  raised  by  the  replication  is,  Whether  the 
Defendant  has  a  prescriptive  right  to  dig  stone  in,  upon, 
and  from  the  close  called  the  LordHs  Leys ;  and  it  is 
admitted  on  the  face  of  the  pleadings,  for  the  purpose  of 
this  cause,  that  the  Lord's  Leys  was,  at  the  time  of  the 
trespass  committed,  an  open,  waste,  and  uninclosed  part 
of  a  certain  common  called  Brockeridge  Common. 

The  cause,  instead  of  being  tried  by  the  actual  pro-* 
duction  of  evidence  before  the  jury,  was  brought  to  a  ter- 
mination by  the  admission  of  the  counsel  on  each  side  5 
the  counsel  for  the  Defendant  admitting,  that  he  had 
no  evidence  to  prove  the  exercise  of  a  right  to  take 
stone  on  the  Lord's  Leys;  and  the  counsel*  for  the 
Plaintiff  admitting,  that  the  Defendant  had  a  right 
to  dig  stone  upon  Brockeridge  Common*  with  the  excep- 
tion of  the  parts  of  it  called  the  Lor<£s  Leys;  it  being 
understood,  according  to  the  report  of  the  learned  Judge 
who  tried  the  cause,  that  there  was  no  fact  in  dispute? 
between  the  parties  for  the  consideration  of  the  jury. 

On  this  state  of  the  pleadings,  and  this  mutual  under- 
standing of  the  condition  in  which  the  parties  stood  a& , 
to  the  evidence,  the  verdict  was  entered  for  the  Defend- 
ant, with  liberty  for  the  Plaintiff  to  move  to  enter  af 
verdict  for  Is.  damages,  which  is  now  sought  to  be  done 
on  the  rule  obtained  for  that  purpose,  and  which  rule* 
we  think,  ought  to  be  made  absolute. 

The  original  grant  of  the  right  of  digging  stones  upon 
Brockeridge  Common,  on  the  foundation  and  in  the  place 
of  which  grant  the  prescription  now  stands,  might  either 
have  been  a  general  grant  to  dig  stone  over  the  whole 
common,  or  a  grant  to  dig  stone  over  the  whole  com-* 

mon,, 
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m^o,  with  the  exception  of  the  Lox<Fs  Ley*  Bat  the 
affirmative  of  the  issue  is  upon  the  Defendant  He 
must  shew  affirmatively,  either  that  the  original  grant, 
or  the  prescriptive  right  set  up  in  the  plea,  does  com- 
prehend the  whole  common  without  any  exception.  So 
that,  if  the  original  grant  cannot  be  produced,  and  the 
evidence  as  to  the  prescriptive  right  over  the  part  called 
the  Lord's  Leys  hangs  in  even  scales,  the  balance  must 
be  declared  in  favour  of  the  Plaintiff,  inasmuch  as  the 
burden  of  making  the  scale  preponderate  is  cast  upon 
the  Defendant* 

Now,  if  the  case  had  gone  to  the  jury  upon  the  actual 
production  of  evidence,  the  right  to  take  stones  upon  the 
Lord's  Leys  would  have  depended,  not  merely  on  affirm- 
ative evidence  of  the  exercise  of  that  right  on  the  particular 
spot;  but  as  the  Defendant  had  evidence  of  the  exercise 
of  the  right  of  getting  stone  on  the  whole  of  Brockeridge 
Common,  the  jury  might  have  inferred  the  right  as  to 
the  particular  spot  in  dispute,  from  the  mode  and  cir- 
cumstances under  which  the  right  was  exercised  over 
the  residue  of  the  common,  and  not  exercised  as  to  the 
Lord's  Leys.  Thus,  the  situation  of  the  Lord's  Leys, 
the  quantity  and  value  of  the  stone  under  it,  its  accessi- 
bility or  convenience  with  respect  to  the  tenement  of  the 
Defendant,  might  have  been  important  evidence,  either 
to  support  or  to  negative  the  inference  as  to  the  excep- 
tion of  the  Lord's  Leys  from  the  original  grant,  or  from 
the  prescriptive  right. 

But  as  this  was  well  known  to  the  counsel  on  both 
sidos,  we  take  the  admission  made  at  the  trial  as  a 
general  admission,  not  only  that  there  was  no  direct 
affirmative  evidence  to  support  the  issue  as  to  the  Lord?* 
Ley*)  but  none  that  would  raise  an  inference  in  support 
of  it;  and,  therefore,  upon  the  whole,  we  think  the 
Defendant  has  not  proved  his  issue,  and  that  the  rule 
obtained  must  be  made  absolute. 

Rule  absolute. 
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Forster  and  Another  v.  Weston.  m*j  io. 

HPHE    Defendant  was   arrested   for  1123/.,   and   the  Defendant 

Plaintiffs  at  the  trial  consented  to  take  a  verdict  for  ha¥U«, *f* 

arrested  for 

716L  1143/0  when 

the  Plaintiffs 
had  the  means 
Wilde  Serjt  obtained  a  rule  nisi  to  tax  the  Defendant  0£  jLnowing 

his  costs  under  43  6. 3.  c.  46.,  as  for  an  arrest  without  that  only  7x6/. 

probable  cause,  upon  affidavits  which  alleged  that  at  the  J*"   "tided* 

time  of  the  arrest  the  Plaintiffs  had  in  their  hands  407/*  to  his  costs 

of  the  Defendant's  money,  which  reduced  their  real  under  43  G- 3« 

demand  to  716/.,  the  sum  recovered;  that  the  account  t^gh  the 

on  which  this  balance  was  due  stood  in  the  jpint  names  accounts  be- 

of  the  Defendant  arid  another,  but  that  the  Plaintiffi  J3^2tal^- 

had,  upon  an  arrangement  between  them,  been  accus-  ant  were 

tomed  to  pay  each  of  them  separately  a  moiety  of  the  w111***1** 

sums  that  became  due  to  the  two.     He  cited  Dronefield 

v.  Archer,  (a) 

The  Plaintiffs  in  answer  alleged  that  the  Defendant 

was  about  to  leave  the  country  when  he  was  arrested. 

They  admitted  that  407/.  was  due  to  the  Defendant  as 

his  moiety  upon  the  joint  account,  and  did  not  expressly 

deny  that  they  knew  this  to  be  the  amount  of  his  moiety 

at  the  time  of  the  arrest. 

Toddy  Serjt,  who  shewed  cause,  contended  that  there 
was  no  ground  for  calling  this  a  malicious  or  vexatious 
arrest,  since  the  disproportion  between  the  sum  sworn 
to  and  the  sum  recovered  was  not  immoderate,  and  the 

(a)  5JJ.Gf.rff.513. 

Plaintiffs 
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Plaintiffs  might  well  have  been  misled  by  the  joint 
account 

Tindal  C.  J.  I  think  this  case  falls  within  the  statute 
of  43  G.  S.,  and  that  the  Plaintiffs  had  not  reasonable 
or  probable  cause  for  arresting  the  Defendant  for  11382. 
If,  indeed,  they  had  really  believed  that  they  were  not 
safe  in  dividing  the  joint  account,  that  might  have  given 
a  different  complexion  to  the  affair ;  but  they  admit  that 
they  afterwards  divided  the  amount,  and  they  have  not 
stated  that  they  did  not  know  it  was  to  be  divided 
previously  to  the  arrest. 

Park  J.  The  balance  is  the  sum  due.  The  Plain- 
tiffs knew  that  something  was  due  from  them  to  the 
Defendant  which  would  reduce  the  amount  for  which 
they  arrested  him,  and  they  had  no  probable  cause  for 
arresting  him  for  more  than  the  balance.  In  a  great 
variety  of  decisions  it  has  been  laid  down  that  the  rule 
upon  these  motions  is  the  same  as  in  actions  for  a 
malicious  arrest. 


The  rest  of  the  Court  concurred,  and  the  rule  was 
made 

Absolute. 
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Chalie  and  Another  v.  Belshaw.  May  10. 

HTHE  declaration  stated  that  the  Defendant,  according  Averment, 

to  the  usage  and  custom  of  merchants,  accepted  a  that  Defend- 
bill  of  exchange  drawn  by  the  Plaintiffs,  and  thereupon  Mu-^* «. 
became  liable  to  pay  the  amount  according  to  the  tenor  dent  on  spe- 
ofthe  said  bill.  dal  demurrer, 

Breach,    non-payment      Special  demurrer,   on   the  stat.i&a<7.4. 
ground  that  it  was  not  stated  that  the  Defendant  ac-  requires  an 
cepted  the  bill  of  exchange  in  writing,  or  that  the  ac^ancc  m 
acceptance  of  the  same  was  in  writing ;  and  also  for 
that  it  was  stated  that  the  Defendant  accepted  the  bill 
of  exchange  according  to  the  usage  and  custom  of  mer- 
chants, and  by  the  usage  and  custom  of  merchants  an 
acceptance  by  parol  without  writing  would  have  been 
sufficient,  whereas  by  a  certain  act  of  parliament  passed 
in  the  first  and  second  years  of  the  reign  of  King  George 
the  Fourth,  the  acceptance  of  the  bill  of  exchange,  to  be 
valid,  must  be  in  writing. 

Jones  Serjt,  in  support  of  the  demurrer,  urged  that 
the  declaration  ought  to  state  all  that  the  statute  re- 
quired.    But 

The  Court  held  the  declaration  sufficient,  and  that 
there  was  nothing  in  the  objection. 

Judgment  for  the  Plaintiff. 


Vol.  VI.  O  o 
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Murray  v.  Nichols  and  Others. 


In  an  action 
on  the  cue 
for  a  malicious 
prosecution, 
per  quod 
Plaintiff  was 
falsely  impri- 
soned, one  of 
several  De- 
fendants ob- 
taining a  ver- 
dict, i§  not  en- 
titled to  his 
costs  under 
8  &  9  W.  3. 
c.  xz.  if  a  ver- 
dict pass 
against  the 
others. 


TTHE  Plaintiff  had  sued  the  Defendants  in  case ;  and 
his  declaration  contained  counts  for  a  malicious 
prosecution ;  counts  for  a  libel ;  and  trover  for  a  trunk. 
In  the  count  for  a  malicious  prosecution  he  had  stated 
his  imprisonment  as  a  consequence  and  aggravation  of 
the  malicious  charge. 

A  verdict  was  found  for  the  Plaintiff  against  some  of 
the  Defendants,  while  others  were  acquitted,  but  the 
prothonotary  having  declined  to  allow  them  their  costs, 

Jones  Serjt  obtained  a  rule  nisi  to  review  his  taxation ; 
against  which 

Wilde  Serjt.  was  to  have  shewn  cause,  but  the  Court 
called  on 


Jones  to  support  his  rule.  At  common  law  where  a 
verdict  was  found  against  one  of  several  defendants  in  an 
action  of  tort,  the  others  who  were  acquitted  had  no 
claim  for  costs.  To  remedy  this  the  statute  8  &  9  W.  S. 
c.  11.  $•  I.  gives  costs  to  any  of  several  defendants  who 
obtain  a  verdict  in  actions  of  trespass,  assault,  false 
imprisonment,  and  ejectione  firmed.  This  statute,  con- 
sidering the  reason  of  its  passing,  ought  to  be  construed 
liberally,  and  with  a  view  to  the  object,  not  the  form,  of 
the  action  in  which  a  defendant  may  be  engaged ;  for  if 
it. had  been  intended  that  the  remedy  should  have  been 
confined  to  the  form  of  action,  it  would  have  been  only 
necessary  to  specify  the  action  of  trespass,  since  that 
includes  all  that  are  named  in  the  statute.     But  it  was 

meant 
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meant  to  give  the  costs  wherever  a  fake  imprisonment 
was  the  subject  of  the  action,  whether  under  the  form  of 
trespass  or  ease;  and  here  the  declaration  stated  that 
the  Plaintiff  was  falsely  imprisoned.  In  Dibben  v. 
Cooke  (a)  the  Court  said,  "  Before  the  statute  of  8  & 
9  W.S.  c.ll.  if  one  defendant  was  acquitted,  he  was  not 
entitled  to  his  costs,  the  Courts  construing  the  former 
acts  to  relate  only  to  &e  case  of  a  total  acquittal  of  all 
the  defendants.  This  being  inconvenient,  the  8  &  9  W.  3. 
c.  11.  came,  and  gave  costs  where  one  of  the  defendants 
is  acquitted,  unless  the  Judge  certifies  a  reasonable  cause 
to  make  him  a  defendant  And  that  act  extends  to 
trespass,  assault,  false  imprisonment,  and  ejectment19 
But  the  action  there  being  for  a  nuisance,  the  Court 
thought  it  did  not  come  within  the  act  Ingle  v.  Words- 
•worth  (A),  where  the  costs  were  refused,  was  an  action  of 
replevin;  and  Marriner  v.  Barrett,  cited  in  that  case, 
was  an  action  of  trover.  But  no  case  has  decided  that 
costs  shall  be  withheld  where  false  imprisonment  is  the 
subject,  though  not  the  form  of  the  action. 
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Tindal  C.  J.  The  rule  cannot  he  laid  down  with 
greater  accuracy  than  by  Lord  Hardwicke  in  the  case 
referred  to.  "  The  act  extends  to  trespass,  assault, 
false  imprisonment,  and  ejectment.  The  present  action 
is  trespass  on  the  case :  and  though  that  be  a  species  of 
trespass,  and  in  the  case  of  the  statute  of  limitations,  the 
word  trespass  in  the  proviso  has  been  extended  to  actions 
on  the  case ;  yet,  considering  these  acts  giving  costs  have 
always  been  looked  on  as  penal  acts  not  to  be  extended 
by  equity,  and,  therefore,  an  avowant  not  within  the 
word  plaintiff,  Carth.  179.,  we  must  take  it  only  to  mean 
the  general  sort  of  trespass  vi  et  annis :  1 0  Rep.  Marshal- 
sea  case."     And  the  question  is,  whether  this  act  can  be 


(a)  a&r.xoo6. 


(b)  3  Burr.  i»84. 
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construed  in  the  manner  nQW  required.  The  words  of 
the  act  are,  "  where  several  persons  shall  be  made  de- 
fendants to  any  action,  or  plaint  of  trespass,  assault,  false 
imprisonment,  or  ejectione  Jirnue^  and  Any  one  or  more 
of  them  shall  be,  upon  the  trial  thereof,  acquitted  by 
verdict,  every  person  or  persons  so  acquitted  shall  have 
and  recover  his  costs  of  suit  in  like  manner  as  if)a 
verdict  had  beerf  given  against  the  plaintiff  or  plaintiffe 
and  acquitted  all  the  defendants,  unless  the  Judge, 
before  whom  such  cause  shall  be  tried,  shall  immediately 
after  the  trial  thereof,  in  open  court,  certify  upon  the 
record  under  his  hand,  that  there  was  a  reasonable 
cabse  for  the  making  such  person  or  persons  a  defend- 
ant or  defendants  to  such  action  or  plaint"  And  it 
appears  to  me  that  this  declaration  does  not  come  within 
those  words.  An  action  of  false  imprisonment  means 
an  action  brought  directly  for  the  imprisonment;  but 
here  the  imprisonment  is  stated  only  as  matter  of 
aggravation  incidental  to  the  principal  chatrge;  it  Is 
clearly  not  the  gist  of  the  action,  and  the  very  be- 
ginning of  the  declaration,  "  was  attached  to  answer 
the  plaintiff  for  plea  of  trespass  an  the  case"  puts  the 
Defendant  out  of  court. 


Park  J.  and  Gaselee  J.  concurred. 


Bosakquet  J.  By  the  action  of  false  imprisonment, 
the  statute  meant  an  action  brought  for  the  imprison- 
ment directly,  and  not  as  consequential  damage. 

Rule  discharged. 
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Fenn  dem.  Thomas  Thomas  p.  Gbjffith  and       Afiyio. 
Another. 

,JT JECTMENT.     At  the  trial  before  Gotdburn  Serjt.  Ejectment. 

last  Pembroke  great  sessions,  the  lessor  of  the  Plain-  ^^  Droved 
tiff  claimed  under  a  lease  from  the  mayor,  bailiff,  and  an  acknow- 
burgesses.of  Tenby  made  in  1788,  which  was  put  in  and  ^J2??t?3r 
read.     A  witness  for  the  Plaintiff  then  proved,  that  the  that  He  held 
Defendants,  succeeded  to  and  claimed  under  Alexander  under  T»  *""* 
T&omaSf  who  occupied  the  premises  before  them.     The  wjtnesf  j^^ 
witness  said  be  had  drawn  an  agreement  or  lease  cpn-  drawn  an 
,cerning  the  premises,  between  the  lessor  of  the  Plaintiff  agrcf?ie,lt, 
and  A.  Thomas:  he  had  often  heard  A.  Thomas  say  he  premises  be- 
held the  premises  under  the  lessor  of  the  Plaintiff,  but  tween  Plain- 
•never  heard  him  say  any  thing  about  the  agreement  or      HcW  t^at 
lease.     The  Defendant  had  received  a  notice  to  quit  Plaintiff  wis 
without  objection.     The  writing  mentioned  by  the  wit-  du"°  th°  FT 
ness  was  not  produced,  but  a  verdict  having  been  taken  fag. 
for  the  Plaintiff,  with  leave  for  the  Defendant  to  move  to 
enter  a  nonsuit,  i 

Russell  Serjt.  obtained  a  rule  nisi  accordingly,  on  the 

ground,  that  it  having  appeared  by  the  Plaintiff's  own 

.  witness  that  the  premises  had  been  demised  by  a  writing, 

it  ought  to  have  been  produced  as  the  best  evidence  of 

the  duration  of  the  term :  Brewer  v.  Palmer,  {a) 

Ludlow  Serjt.  shewed  cause.  There  was  no  reason 
for  producing  the  writing,  unless  it  had  also  appeared 
to  apply  to  the  time  of  which  the  witness  was  speaking. 
It  might  have  been  an  expired  lease;  and  the  Defendant 
had  never  himself  acknowledged  its  existence.  At  all 
events,  there  was  no  question  here  about*  the  terms  of 

(a)  3&f*3X3« 
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the  writing,  the  only  dispute  was,  whether  the  Defend- 
ant held  under  the  Plaintiff,  and  that  was  virtually  ad- 
mitted by  his  not  objecting  to  the  notice  to  quit 

In  Brewer  v.  Palmer,  the  plaintiff  was  not  permitted 
to  recover  in  an  action  for  use  and  occupation,  without 
producing  a  written  instrument  under  which  the  defend- 
ant held :  but  that  case  is  distinguishable  on  the  ground, 
that  the  amount  to  which  the  Plaintiff  was  entitled  must 
have  been  expressly  specified  in  the  instrument. 

Tindal  C.  J.  The  Plaintiff  here,  who  claimed  an 
interest  adverse  to  the  Defendant,  ought  to  have  pro- 
duced the  writing  when  its  existence  was  shewn  by  his 
own  witness. 

Park  J.  As  the  Plaintiff's  own  witness  staled  there 
was  a  writing,  the  Court  was  bound  to  see  the  nature  of 
the  instrument. 

Bosanquet  J.  (a)  I  am  of  the  same  opinion :  the 
Plaintiff  himself  made  the  writing  material,  and  ought 
to  have  produced  it. 

Rule  absolute. 

(a)  GaseUe  J.  waft  at  Chambers. 


May  il. 

Demand  of 
particulars  of 
a  notice  of  set- 
off delivered 
after  a  pie* 
which  was  a 
nullity:  Held, 
no  waiver  of 
the  Plaintiff's 
right  to  sign 
judgment. 


Ford  v.  Bernard* 

*r\EBT.  The  Defendant  pleaded  nan  assumpsit,  and 
gave  notice  of  set  off.  The  Plaintiff  took  out  a 
summons  for  particulars  of  the  set-off,  but  afterwards 
signed  judgment  as  for  want  of  a  plea.  The  action  was 
brought  to  recover  6/.  Is. 

Bompas  Serjt.  with  an  affidavit  of  merits,  obtained  a 
rule  nisi  to  set  aside  this  judgment,  on  such  terms  as  the 

Court 


Pora 
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Oourt  should  impose.    He  contended  that  the  Plaintiff       1890. 

bad  waived  the  irregularity  of  the  plea  of  non  assumpsit, 

by  taking  out  a  summons  for  the  particulars  of  set-off* 

In  Margerem  v.  Makilwaine  (a),  tt  was  held,  that  the     Bernard. 

Plaintiff  by  taking  a  plea  out  of  the  office,  waived  the 

objection  that  it  was  a  nullity. 

Wilde  Serjt  shewed  cause.  This  plea  is  not  merely 
irregular  but  null,  and  there  can  be  no  waiver  of  a 
nullity.  In  Margerem  v.  Makilwaine,  the  plea  was  good 
on  the  face  of  it,  and  merely  irregular  as  not  Having 
been  put  in  by  the  attorney  in  the  cause. 

Bompas.  After  an  affidavit  of  merits,  it  has  always 
been  the  practice  to  allow  the  Defendant  to  try  the 
cause  upon  some  terms ;  as,  paying  all  costs  and  putting 
the  Plaintiff  in  the  same  situation. 

Tindal  C.  J.  This  judgment  is  regular ;  the  De- 
fendant has  put  in  a  plea  not  adapted  to  the  nature  of 
the  action.  It  has  been  decided  that  turn  assumpsit,  if 
pleaded  to  a  declaration  in  debt,  is  a  nullity  (ft) ;  and  we 
do  not  think  any  waiver  of  this  nullity  has  taken  place, 
by  the  Plaintiff's  afterwards  calling  for  the  particulars  of 
a  notice  of  set-off;  the  notice  forms  no  part  of  the 
record,  and  what  has  been  done  does  not  affect  the 
matter  on  record.  There  is  a  manifest  distinction  be* 
tween  a  mere  nullity,  and  a  plea  good  on  the  face  of  it* 
which  was  the  case  in  Margerem  v.  Makilwaine. 

It  comes  then  to  the  question,  whether  we  are  in  all 
cases  to  set  aside  a  regular  judgment  upon  a  mere  affi- 
davit of  merits,  and  imposing' terms  on  the  Defendant 
Before  doing  so,  we  may  no  doubt  look  into  the  par- 
ticulars of  the  cause,  and  when  we  find  that  this  is  an 

(a)  %  N.  R.  509.  (*)  Sen  Ptrry  *»  JSwtoy  6  Batty  549* 

O  o  4  action 


536 


CASES  in  EASTER  TERM. 


1890» 


action  to  recover  no  larger  a  sum  than  6/.  Iff  and  die 
Defendant  asks  us  to  allow  him  to  pay  a  considerable 
amount  for  the  purpose  of  going  to  trial,  we  think  it 
mercy  to  him  to  discharge  the  rule. 

Rule  discharged,  with  leave  for  the  pro- 
thoootary  to  inquire  into  the  case. 


Maj  14* 


A  landlord, 
who  seizes  his 
tenant's  goods 
under  an  exe- 
cution; the 
proceeds  of 
which  he  is 
obliged  to  re- 
fund to  the 
assignees  of 
the  tenant 
under  7G.4. 

*•  57-  *•  34. 
cannot  retain 
against  the  as- 
signees the 
amount  of  a 
year's  rent 
under  the 
8  Asm*  €•  14 » 
/.  x. 


Taylor  and  Another,  Assignees  of  Mellers, 
an  Insolvent,  v.  Lanyon. 

TPHIS  was  an  action  of  indebitus  assumpsit. 

The  declaration  contained  counts  for  money  had 
and  received  by  the  Defendant  to  the  use  of  the  insol- 
vent; money  lent  and  advanced,  and  paid,  laid  out,  and 
expended  by  the  insolvent  for  the  use  of  the  Defendant; 
and  upon  an  account  stated  between  the  Defendant  and 
the  insolvent.  Also  counts  for  money  had  and  received 
by  the  Defendant  to  the  use  of  the  Plaintiffs,  as  as- 
signees  of  the  said  insolvent;  and  upon  an  account 
stated  between  the  Defendant  and  the  Plaintiffs,  as 
assignees  as  aforesaid.  The  Defendant  pleaded  the 
general  issue. 

At  the  trial  of  the  cause  before  Tindal  C.  J.,  London 
sittings  after  Easter  term  last,  a  verdict  was  found  for 
the  Plaintiffs  damages  130/.,  subject  to  the  opinion  of 
the  Court  on  the  following  case :  — 

The  insolvent,  before  and  at  the  time  of  the  issuing  ofc 
the  writ  of  execution  thereinafter  mentioned,  was  pos- 
sessed of  a  certain  house  in  Norfolk  Street,  Strand,  in 
the  county  of  Middlesex,  as  tenant  thereof  to  the  De- 
fendant, under  a  lease  for  a  term  of  years,  then  unex- 
pired ;  and  also  of  certain  goods  and  chattels,  being  the 
furniture  in  the  said  house. 

On 
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On  the  dlstdf  May  1828,  the  insolvent  being  in- 
debted to  the  Defendant  in  the  sunuof  30/.  for  fixtures 
on  the  same  premises,  and  in  the  sum  of  50/.  for  part 
of  the  consideration  for  the  lease  of  the  said  house,  exe- 
cuted* a.-  warrant  of  attorney,  giving  authority  to  enter 
up  judgment  at  the  suit  of  the  Defendant  for  the  said 
respective  sums  of  30/.  and  50/.  Final  judgment  was 
signed  thereon  on  the  SOth  of  June  1828,  and  a  writ  of 
Jieri  facias  upon  the  said  judgment,  at  the  suit  of  the 
Defendant,  was  issued  on  the  same  day  against  the 
goods  and  Chattels  of  the  insolvent 

On  the  said  30th  of  June  1828y  there  was  one  year's 
rent  due  from  the  insolvent  to  the  Defendant  under  the 
said  lease,  and  the  Defendant  gave  notice  of  the  same 
being  so  due  to  the  sheriff's  officer,  to  whom  the  writ  of 
execution  was  delivered,  and  at  the  same  time  required 
him  to  retain  the  same  out  of  the  proceeds  of  the  said 
execution  to  satisfy  the  Defendant  for  the  said  rent. 

On  the  1st  of  July  1828,  the  lease,  goods,  and  chattels 

of  the  insolvent  were  taken  in  execution  under  the  said 

writ,  and  on  the  18th  day  of  the  same  month  were  sold 

,  under  and  by  virtue  of  such  execution,  and  produced 

217/.  135.  6d. 

Hie  sum  of  130/.  for  the  said  rent  due  to  the  De- 
fendant was  deducted  from  the  said  sum  of  21 7/.  1 35.  6d., 
the  proceeds  of  the  said  sale,  and  on  the  7th  of  August 
paid  over  to  the  Defendant  by  the  said  officer;  and  the 
balance,'  after  further  deducting  the  several  sums  due 
for  taxing  and  incidental  expenses,  was  paid  into  court 
ill  this  action.  x 

•  On  the  14th  of  June  1828  the  insolvent  surrendered 
himself  to  prison  in  discharge  of  his  bail,  and  continued 
in  prison  from  that  time  until  his  discharge  thereinafter 
mentioned.  l 

On  the  19th  of  July  he  filed  his  petition  in  the  court 
for  the  relief  of  insolvent  debtors  in  England  under  and 

in 
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in  pursuance  of  the  act  passed  in  the  seventh  year  of  bis 
present  majesty's  reign*  intituled  An  Act  to  amend  and 
consolidate  the  laws  for  the  relief  of  insolvent  debtors 
in  England;  and,  on  the  24th  of  September  1828,  the 
said  insolvent  was,  under  and  in  pursuance  of  the  said 
act,  discharged  from  imprisonment. 

The  Plaintifls  were  .the  assignees  of  the  estate  and 
effects,  of  the  said  insolvent,  and  duly  appointed  and 
constituted  according  to  the  said  act* 

The  jury  found  that  the  said  warrant  of  attorney 
was  not  given  by  way  of  fraudulent  preference  to  the 
defendant 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  Plaintiffs,  an  assignees  of  the  insolvent,  were 
entitled  to  recover  from,  the  Defendant  the  said  sum  of 
1  SOI  so  paid  to  the  Defendant  ? 

If  the  Court  should  be  of  opinion  that  the  Plninttt 
were, entitled  to  recover,  the  verdict  for  the  Plaintifls  was 
to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 


Taddy  Serjt  for  the  Plaintiffs.  The  Defendant  is  not 
entitled  to  retain  the  amount  of  rent  taken  tmder  the1  exe- 
cution. The  object  of  the  insolvent  debtors9  act,  Hie  that 
of  the  bankrupt  acts*  is  to  effect  an  eqnal  division  of  the 
debtor's  property ;  and  as  for  as  respects  the  Defendant's 
warrant  of  attorney,  he  was  compelled  to  refund  the  pro- 
ceeds of  the  execution  to  the  creditors,  under  the  thirty- 
fourth  section  of  7  G.  4.  *.  57.  In  Notley  v.  Buck  (a)  it 
was  decided  on  the  corresponding  provision  of  the  bank- 
rupt act,  6  6. 4.  c.  16.  s.  106.,  that  the  creditors  were 
entitled  to  recover  from  the  sheriff  in  an  action  for 
money  bad  and  received  die  proceeds  of  an  execution 
levied  after  the  bankruptcy  of  the  debtor  upon  a  judge- 
ment by  nil  (licit  suffered  by  him  before.     There  is  no 


(a)  8£*tf  G.x6« 
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exception   in  favour  of  a  landlord.    And  the  statute 
8  Ann*  c.  14.  a.  I.,  by  which  it  is  enacted  that  «  no  goods 
or  chattels  shall  be  liable  to  be  taken  by  virtue  of  any 
execution  on  any  pretence  whatsoever,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out  shall,  before 
the  removal  of  such  goods  from  off  the  premises  by 
virtue  of  such  execution,  pay  to  the  landlord  of  the  said 
premises  or  his  bailiff  all  such  sum  or  sums  pf  money 
as  are  or  shall  be  due  for  rent,  provided  the  said  arrear 
do  not  amount  to  more  than  one  year's  rent,"  applies' 
only  to  cases  where  an  execution  creditor  chums  ad- 
versely to  the  landlord,  not  where  the  landlord  is  him- 
self the  execution  creditor.    The  object  of  that  statute 
was  to  protect  the  landlord  against  the  frauds  of  tenants, 
particularly  in  colluding  with  creditors  to  deprive  the 
landlord  of  the  means  of  distraining  for  his  rent;  and  it 
would  lead  to  serious  inconvenience  if  a  landlord  were 
permitted  to  levy  bis  rent  under  an  execution  for  a  debt 
of  a  different  description ;  the  tenant  would  be  deprived 
of  the  right  of  contesting  in  a  replevin  the  amount  of 
rent  claimed,  and  would  be  divested  of  the  protection 
afforded  him  by  the  various  acts  for  the  prevention  of 
iwegukr  distresses.     It  is  plain  that  the  execution  can- 
not be  supported  under  the  judgment,  and  the  statute 
7  G.  4.  would  be  rendered  nugatory  if  the  Defendant 
could  effect  that  in  the  character  of  landlord  which  he  is 
precluded  from  doing  as  a  creditor.     In  Lee  v.  Lopez  (a) 
the  sheriff  upon  an  execution  by  the  landlord  levied  for 
him,  as  rent  arrear,  140/.  beyond  the  amount  of  the4 
execution  debt ;  but  the  tenant  having  previously  com- 
mitted an  act  of  bankruptcy,  it  was  held  that  his  as* 
signees  were  entitled  to  the  money.    'That  case  cannot 
be  distinguished  from  the  present.    And  it  has  not  been 
the  practice  of  the  courts  to  give  a  more  extended  con- 
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struction  to  the  statute  of  Anne;  for  in  Brandling  v. 
Barrington  (a),  where  the  sheriff  had  retained  a  sum 
for  rent  on  executing  on  the  tenant  a  writ  of  pone  per 
vadios,  which  it  was  held  he  ought  not  to  do,  Lord 
Tenterden  said,  "  The  process  under  which  the  sheriff 
seized  and  sold  the  goods  in  question  was  not  process 
of  execution  on  a  judgment;  it  was  not  therefore  within 
the  words  of  the  statute.  But  it  is  said  that  it  was  within 
the  equity.  Speaking  for  myself  alone,  I  cannot  forbear 
observing,  that  I  think  there  is  always  danger  in  giving 
effect  to  what  is  called  the  equity  of  a  statute,  and  that 
it  is  much  safer  and  better  to  rely  on  and  abide  by  the 
plain  words,  although  the  legislature  might  possibly 
have  provided  for  other  cases  had  their  attention  been 
directed  to  them." 


Wilde  Serjt  contra.  Under  this  execution  the  De- 
fendant is  entitled  to  retain  the  sum  due  to  him  for 
rent;  for  the  thirty-fourth  section  of  7  G.  4.  c.  57.  does 
not  avoid  the  execution,  —  Tat/lor  v.  Taylor  (ft), — resem- 
bling in  that  respect  the  108th  section  of  the  bankrupt 
act,  6G.4.  c.  16.;  and  Mor eland  y.PeUatt{c\  comes 
nearer  to  the  present  case  than  Notley  v.  Buck.  In 
Moreland  v.  Pellatt,  judgment  was  entered  up  on  a  war- 
rant of  attorney  given  by  two  joint  traders,  and  *JL  fa. 
issued,  returnable  on  the  2d  of  May.  On  the  1st  of 
that  month  the  sheriffs'  officer  received  from  the  De- 
fendants the  money  directed  to  be  levied.  On  the  2d 
of  May  one  of  them  committed  an  act  of  bankruptcy, 
and  the  other  on  the  5th.  On  the  11th  a  commission 
of  bankrupt  issued,  and  on  the  19th  the  sheriff  paid 
over  the  money  to  the  execution  creditor.  In  an  action 
by  the  assignees,  it  was  held,  that  he  was  entitled  to  retain 
it,  not  being  creditor  having  a  security  at  the  time  of  the 
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bankruptcy*.   The  acts  of  the,  sheriff  in  the  present  case 
were  legal ;  the  money  was  levied  and  became  the  pro- 
perty of  the  Defendant  on  the  18th ;  while  the  iPlaintifls, 
as  assignees,  have  no  title  till  the  19th,  the  date  of  the 
assignment..    In  Lee  v.  Lopez  the  sheriff  was  a  wrong- 
doer, having  seisped  after  an  act  of  bankruptcy)  which 
distinguishes    that  case   from   the  present      But  the 
Defendant's,  claim  as  landlord  is  also  protected  by  the 
statute  of  Anne.   It  is  clear  that,  if  he  had  gone  through 
the  formality  <?f  a  distress  just  before  the  execution,  he 
would  have  been  entitled  to  the  rent ;  and  virtually  he  may 
be  said  to  have  done  so :  for  under  the  statute  of  Anne 
the  sheriff  upon  receiving  notice  of  the  rent  due  becomes 
the  agent  of  the  landlord,  and  is  compelled  to  levy  To* 
the   rent  before  he  proceeds  with  the  execution.     No 
distress  is  actually  made  by  the  sheriff  or  the  landlord ; 
and  one  object  of  the  statute  was  to  avoid  the  conflict  of 
two  distinct  claims  to  die  same  property  in  the  custody 
of  the  law.  .  And  though  as  among  traders  the  object 
of  the  law  is  an  equal  distribution  of  the  debtor's  pro- 
perty, yet  it  has  never  been  intended  to  deprive  the 
landlord  of  his  priority ;  and,  the  courts  have  summarily 
ordered  the  sheriff  to  pay  over  to  him  the  money  levied ; 
Gore  v.  Gqfton  (a),  Darling  v.  Hifl.  (&)     In  Henchett  v. 
Kimpson  (c),   Pratt  C.  J.  said,   "  The  law  gives    this 
entry  to  the  sheriff  only  by  virtue  of  the  execution,  but 
after  he  has  notice  of  rent  being  due  to  the  landlord,  he 
cannot  remove  the  goods  before  he  has  satisfied  the 
landlord  one  year's  rent;  the  landlord  shall  have  the 
like  benefit  of  distress  for  one  year's  rent  as  if  there  had 
been  no  execution  at  all ;  unless  the  rent  be  paid,  the 
sheriff  must  quit,  and  if  he  does  not  quit,  a  special 
action  on  the  case  lies  against  him  after  notice  of  the 
rent  due ;  but  there  is  a  shorter  way,  by  motion  to  the 
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Court,  as  in  the  present  case,  that  the  landlord  may 
have  restitution  to  the  amount  of  the  goods  the  sheriff 
has  sold."  And  in  Collier  v.  Speer(a),  the  Court  said, 
"  The  sheriff  infringes  the  statute  if,  after  notice  of 
rent  in  arrear,  he  remove  any  of  the  goods  without 
retaining  that  rent  The  words  of  the  statute  are,  '  No 
goods  or  chattels  whatsoever  lying  or  being  in  or  upon 
any  messuage,  lands,  or  tenements,  which  4re  or  shall 
be  leased  for  life  or  lives,  term  of  years,  at  wiU  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution  on  any  pretence  whatsoever,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out,  shall, 
before  the  removal  of  such  goods  off  the  said  premises 
by  virtue  of  such  execution  or  extent,  pay  to  the  landlord 
of  the  said  premises  or  his  bailiff,  all  such  sum  or  sums 
of  money  as  are  or  shall  be  due  for  rent,  &c.  And  the 
sheriff  or  other  officer  is  thereby  empowered  and  re- 
quired to  levy  and  pay  to  the  Plaintiff  as  well  the 
money  so  paid  for  rent  as  the  execution  money.9  It  is 
clear  that  the  sheriff  must  first  levy  for  the  rent  and 
then  for  the  execution.  It  would  be  a  great  hardship 
on  the  landlord  to  oblige  him  to  watch  the  sheriff's 
officer  for  the  purpose  of  seeing  when  the  execution  is 
finished,  and  whether  or  not  sufficient  distress  is  left 
behind.  The  statute  requires  no  such  thing.'9  Then, 
this  being  an  action  for  money  had  and  received,  the 
Plaintiff  can  only  recover  if  he  be  entitled  to  the  money 
in  equity  and  good  conscience;  Rastall  r.  Stratkm  (h); 
and  if  the  two  parties  are  equally  well  entitled,  potior  est 
conditio  possidentis.  As  there  could  have  been  no  dispute 
if  the  Defendant  had  gone  through  the  formality  of  a 
distress,  he  ought  not  to  be  deprived  of  his  due  when  the 
residue  for  the  creditors  has  been  increased  rather  than 
diminished  by  the  omission  of  that  formality,  all  the  ex- 
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penses  of  which  most  have  come  out  of  the  debtors'  estate. 
The  Plaintiff's  title  could  not  accrue  till  the  13th, 
while  the  Defendant  was  fairly  in  possession  on  the 
18th,  for  the  .property  in  the  goods  is  in  the  debtor 
till  sale,  and  the  mqney  produced  is  at  once  the  pro- 
perty of  the  creditor.      In  Moore  v.  Pyrke  (a),  Lord 
EUenborough  said,  "  Does  the  money  produced  by  the 
sale  vest  in  the  first   instance  in  the  landlord  or  in 
the  tenant?    On  the  best  consideration  I  can  give  it, 
I   think  the  money  does  not  vest  in  the  tenant,  but 
is  an    instantaneous  executed   satisfaction  of  the  rent 
vesting  to  that  amount  in  the  landlord,  and  that  the 
tenant  has  only  an  interest  in  the  surplus,  if  any.9'    And 
in  Ex  parte  Plummer(b)9  cases  are  mentioned  which 
shew  bow  fcr  die  courts  will  go  on  that  principle*     In 
Dixon  v.  Smith  (c)  it  was  adjudged,  that  under  a  seques- 
tration, the  landlord  was  entitled  to  be  paid  arrears  of 
rent    And  in  JBuckley  v.  Taylor  (d)  it  was  held,  that,  if  a 
trader  after  committing  an  act  of  bankruptcy,  take  a  shop, 
and  agree  to  pay  half  ft  year's  rent  in  advance,  where, 
by  the  custom  of  the  country,  half  a  year's  rent  becomes 
due  on  the  day  on  which  the  tenant  enters,  the  landlotd, 
after  an  assignment  under  the  commissioq,  and  before 
the  year  expired,  may  distrain  the  goods  on  the  pre- 
mises for  half  a  year's  rent ;  or  if  he  buy  the  tenant's 
goods  at  the  sale  under  the  commission,  he  may  retain 
the  amount  of  the  half  year's  rent.  The  landlord,  there- 
fore, having  in  this  cases,  been  fairly  in  possession  of  the 
money,  and.  no  better  right  having  supervened,  he  is 
entitled  to  retain  it. 

Toddy.     It  is  not  in  equity  or  good  conscience,  but 
by  positive  law,  that  a  landlord  is  preferred  to  othgr 
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creditors,  and  if  he  omit  the  procedure  prescribed  by 
positive  law,  he  has  no  superior  claim.  The  action  for 
money  had  and  received  is  the  only  action,  after  a  sale, 
in  which  the  question  can  be  tried,  and  effect  be  given 
to  the  principle  of  the  insolvent  debtor's  act:  Notley  v. 
Buck.  Except  where  a  distress  has  actually  been  levied, 
that  act  supersedes  the  statute  of  Anne,  and  the  principle 
established  in  Lee  v.  Lopez  will  decide  the  present  case, 
although  the  facts  may  be  somewhat  different  The 
Cases  in  Chancery  do  not  apply  to  the  present  question, 
because  in  those  cases  the  money  was  in  the  hands  of 
the  Judge  in  equity,  and  Lord  Tenterden  distinguished 
them  on  that  ground  in  Brandling  v.  Barrington. 


Tindal  C.  J.  The  main  question  is,  whether  the 
right  of  the  landlord  to  receive  his  rent  in  the  mode  he 
has  here  pursued,  is  protected  by  the  statute  of  Anne. 
For,  if  his  case  be  not  within  that  statute,  the  rent,  though 
apparently  received  under  colour  of  law,  has  been 
received  without  authority,  and  has  therefore  been  re- 
ceived to  the  use  of  the  insolvent's  assignees  t  and  we  are 
of  opinion  that  the  Defendant's  case  does  not  fall  within 
the  operation  of  the  statute  of  Anne. 

That  statute  was  passed  to  protect  the  landlord  against 
frauds  which  might  be  committed  by  his  tenants,  par- 
ticularly by  those  colluding  with  creditors  to  issue  writs 
of  execution ;  for  property  so  in  the  custody  of  the 
law  could  not  be  distrained,  and  the  judgment  creditor, 
by  keeping  possession  for  a  length  of  time,  might 
seriously  affect  the  interests  of  the  landlord.  The 
statute,  therefore,  contemplated  executions  issued  by 
third  persons,  and  not  by  the  landlord.  The  language 
is,  No  goods  upon  any  tenements  leased  shall  be  taken  by 
any  execution,  unless  the  party  at  whose  suit  the  execu- 
tion is  sued  out  shall,  before  the  removal  of  such  goods 
by  virtue  of  such  execution,poy  to  the  landlord  of  the  pre- 
mises 
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mises  all  such  sums  as  as  shall  be  due  for  rent:  Pro- 
vided, &c. 

This  clearly  contemplates  an  adverse  execution ;  a  jus 
tertiif  against  which  it  proposed  to  protect  the  landlord; 
A  different  construction  would  be  most  unfair  to  the 
tenant,  for  the  sheriff  is  directed  not  to  levy  the  execu- 
tion till  the  rent  has  been  obtained.  See  what  would 
be  the  situation  of  the  tenant.  The  landlord,  upon 
suing  out  execution  for  a  small  debt,  might  claim  rent 
beyond  what  was  due,  and  the  tenant  would  not  only  be 
deprived  of  his  replevin,  but  of  the  benefit  of  those 
statutes  which  were  passed  to  protect  him  against  irre- 
gularities in  distress,  and  a  hasty  and  improper  sale  of 
his  goods.  Under  an  execution  the  sheriff  might  sell 
at  once :  the  landlord  would  obtain  a  greater  advantage 
than  he  is  entitled  to,  and  the  tenant  be  placed  under  a 
greater  disadvantage.  It  seems  to  us,  therefore,  that  the 
landlord  under  the  circumstances  of  this  case  is  not  pro- 
tected by  the  statute  of  Anne,  and  that  the  money  sought 
to  be  recovered  was  had  and  received  to.  the  use  of  the 
insolvent's  creditors. 


18SG. 


Park  J.  I  was  impressed  with  the  argument  that 
the  action  for  money  had  and  received  does  not  lie ;  that, 
however,  would  only  be  an  argument,  supposing  the  De- 
fendant's case  to  fall  within  the  provisions  of  the  statute 
of  Anne.  But  I  am  clearly  of  opinion  that  it  does  not; 
for  the  statute  supposes  a  writ  has  issued,  when  the  land- 
lord comes  to  claim  bis  rent  It  contemplates  an  adverse 
execution ;  and  any  other  construction  would  be  open 
to  all  the  inconveniences  which  have  been  specified,  by 
depriving  the  tenant  of  his  replevin,  and  enabling  the 
landlord  to  levy  more  rent  than  was  due.  The  Defend* 
ant,  therefore,  having  obtained  the  money  in  question 
by  his  own  unauthorised  act,  is  liable  to  refund  it  in  an 
action  for  money  had  and  received. 

Vol.  VI.  P  p  Gaselee 
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.  Gaselee  J.  For  the  reasons  which  have  been  given, 
I  think  this  case  is  not  within  the  statute  of  Anne  ,•  there- 
fore the  money  paid  to  the  defendant  in  August  was 
money  had  and  received  to  the  use  of  the  assignees. 


Bo8AKquet  J*  I  am  of  the  same  opinion.  The 
statute  of  Anne  was  passed  in  contemplation  <if,  cases 
where  the  landlord's  rights  might  be. defeated  by  the 
intervention  of  a  third  person.  In  that  case  the  sheriff 
is  directed  to  levy  and  pay  as  well  the  money  so  due  for 
rent  as  the  execution  money.  There  being  no  adverse 
execution  here,  the  landlord  might  have  distrained  be- 
fore he  set  the  sheriff  in  motion.  It  has  been  insisted, 
however,  that  he  might  levy  under  the  execution  ,a* 
much  as  he  was  entitled  to  distrain  for  rent ;  but,  if 
he  were  permitted  to  do  that,  the  tenant  would  bq 
deprived  of  his  replevin,  and  other  inconveniencies  would 
ensue. 

•  The  rent,  therefore,  has  been  levied  improperly;  an<^ 
as  it  appears  by  what  fell  from  Holroyd  J.,  in  Notleyv. 
Buck,  the  action  for  money  had  and  .received  is  the 
proper  remedy  for  the  parties  entitled. 

Judgment  for  the  Plaintiffs. 
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T\EBT  on  bond  for  2000/.  conditioned  for  the  pay-  A  coram* 
.     "entoflOOO*.  %y  |£YSod 

Plea,  during  the  life 

That  aftei*  the  malting  of  the  said  writing  obligatory,  to  ■*  *?J 0,f?or, 
wit,  on  the  14th  day  of  November  1828,  to  wit,  at,  &c.  anypencmto 
by  a  certain  deed  poll  or  writing  of  release,  sealed  with  whom  the 
the  seal  of  the  Plaintiff,  which  said  deed  poll  the  said  ^JTtht^ 
Defendant  now  brings  into  Court  here,  the  date  whereof  bond  should 
is  the  same  day  and  year  last  aforesaid;  after  reciting  ll?w!*!*V 
that  under  and  by  virtue  of  a  certain  deed  of  settlement,  obligee  would 
or  other  instrument,  made  upon  the  marriage  of  Isabella  P*7  the  obli- 
Morley,  the  then  wife  of  the  Plaintiff  with  one  William  §£  latere*  on 
Holgate,   gentleman,   deceased,   her  former   husband,  the  amount 

and  under  and  by  virtue  of  the  last  will  and  testament  2c?TCPedL 
J  Held,  no  bar 

of  the  said  W.  Hdgate,  the  Plaintiff  was  or  would  be-  to  an  action 
come  entitled  (in  right  of' the  said  Isabella  his  wife,  on  by  «■  *»>g»« 
the  decease  of  her  father,  the  Defendant,)  to  the  principal  tj,e  name  ^ 
sum  of  7502.,  being  one  moiety  or  half  part  of  the  sum  the  obligee, 
of  1500/.,  which,  by  such  deed  of  settlement,  or  other 
instrument  as  aforesaid,  the  said  Defendant  had  cove- 
nanted or  otherwise  bound  himself  that  his  heirs,  execu- 
tors, or  administrators,  should  pay  after  his  decease  unto 
the  said  W.  Holgate,  his  executors,  administrators,  or 
assigns ;  and  which,  under  and  by  virtue  of  the  said  will 
of  him  the  said  W.  Rolgate,  would  become  divisible 
between  the  said  Isabella  Morley  and  her  son  William 
Frear  Hclgate,  in  equal  moieties  or  proportions;  and 
after  further    reciting  that  the  Defendant,  in  and  by  a 
certain  bond  or  obligation  bearing  even  date  therewith, 
being  the  same  writing  obligatory  as  in  the  said  declara- 
Pp  2  tion 
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1880.  tion  was  mentioned,  became  bound  unto  the  said  Plain- 
tiff, his  executors,  administrators,  and  assigns,  in  the 
penal  sum  of  20002.  conditioned  for  the  payment  of  the 
sum  of  1000/.  with  statute  interest  for  the  same  as  therein 
mentioned;  and  that  it  had  .  been  agreed  that,  in  con- 
sideration thereof,  the  Plaintiff  and  Isabella  his  wife 
should  release  unto  the  Defendant*  bis  heirs,  executors, 
administrators,  and  assigns,  all  their  interest,  title,  claim, 
and  demand  whatsoever,  in  and  to  the  said  sum  of  7fQL 
and  that  the  Plaintiff  should  not  receive  interest  for  the 
said  sum  of  1000/.  during  the  life  of  the  said  Defendant, 
notwithstanding  the  said  bond ;  and,  further,  that  if  the 
said  bond  should  happen  to  be  assigned  by  thePkintiff,  and 
the  Defendant  should  be  obliged  to  pay  the  interest  there- 
of, the  Plaintiff  should  repay  or  make  good  the  same;  it 
was  by  the  said  deed  poll  witnessed,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the 
premises,  and  of  the  sum  of  10s.  of  lawful  British  money 
to  the  Plaintiff  and  Isabella  his  wife,  then  paid  by  the 
Defendant,  the  receipt  whereof  was  thereby  acknow- 
ledged, the  Plaintiff  had  remised,  released,  and  for 
ever  quitted  claim,  and,  by  the  said  deed  poll  or  writing, 
did  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  remise,  release,  and  for  ever  quit  claim 
unto  the  Defendant,  his  heirs,  executors,  administrators, 
or  assigns,  and  did  fully  and  absolutely  exonerate  and 
discharge  him,  them,  and  every  of  them,  of,  from,  and 
against  all  that  the  said  sum  of  750/.  being  the  said 
Isabella  Mor ley's  moiety,  share,  or  proportion  of  the  said 
sum' of  1500/.  as  aforesaid,  and' all  the  estate,  right, 
title,  interest,  property,  benefit,  claim,  and  demand 
whatsoever,  of  them  the  Plaintiff  and  Isabella  his  wife, 
?nd  each  of  them,  of,  in,  to,  or  out  of  the  said  sum  of  750/. 
or  the  said  sum  of  1500/.  and  every  or  any  part  thereof 
respectively;  and  also  all  that  the  covenant,  promise,. 
agreement,  and  obligation  in  the  said  deed  of  settlement, 

or 
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or  snch  other  instrument  as  aforesaid,  contained  or  ex-  1830. 
pressed  for  payment  of  the  said  sum  of  J  500/.,  and  all 
benefit  and  advantage  to  be  had  or  taken  of,  from,  or  by ' 
means  of  the  said  deed  or  instrument,  or  of  any  covenant,  F&eab. 
claim,  matter,  or  thing  therein  contained,  and  also  of, 
from,  and  against  all  and  all  manner  of  action  and 
actions,  suit  and  suits,  cause  and  causes  of  action  and 
suit,  liabilities,  sum  and  sums  of  money,  claims  and 
demands  whatsoever,  which  the  Plaintiff  and  Isabella  his 
^ife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,administrators,  or  assigns,  could  or  might  have, 
claim,  ok*  demand,  or  if  the  said  deed  poll  or  writing  had 
not  been  made,  could  or  might  have  had,  claimed,  de- 
manded or  been  entitled,  in,  to,  upon,  from,  or  against 
the  Defendant,  his  heirs,  executors,  administrators,  or 
assigns,  in  his, .  their,  or  any  of  their  lands,  tenements, 
goods,  chattels,  or  effects,  for  or  in  respect  of  the  said 
sums  of  750/.  and  1500/.  or  either  of  them,  or  by  reason 
or  on  account  of  the  said  deed  or  other  instrument,  or 
of  the  breach  or  non-performance  thereof,  or  otherwise 
howsoever  in  relation  thereto,  so  and  in  such  manner  as 
that  they  the  Plaintiff  and  Isabella  his  wife,  their  and 
each  of  their  heirs,  executors,  administrators,  or  assigns, 
and  all  other  persons  claiming  or  to  claim  from,  through, 
under,  or  in  trust  for  them,  any  or  either  of  them  should 
not,  nor  could  nor  might  take,. have,  or  receive  any  ad- 
vantage, or  otherwise  avail  himself  or  themselves  of  the 
same  in  any  manner  howsoever;  and  the  Plaintiff  did 
thereby  for  himself,  his  heirs,  executors,  and  admini- 
strators, amongst  other  things,  covenant,  declare,  and 
ajapee  with  and  to  the  Defendant,  his  heirs,  executors, 
administrators,  and  assigns,  that  the  Plaintiff,  his  heirs, 
executors,  or  administrators,  should  not  require  pay- 
ment of  the  said  sum  of  1000/.,  nor  claim  or  demand 
any  interest  for  the  same  during  the  life  of  the  said' 
Defendant;  and  that  in  case  the  said  bond  should  be 
'  Pp  3  assigned 
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1830.  assigned  by  him  the  Plaintiff  to  any  person  or  persons 
who  should  claim  or  demand,  and  receive  of  pnd  from 
the  said  Defendant  interest  for  the  said  sum  of  100f)L 
be,  the  Plaintiff,  his  heirs,  executors,  or  administrators, 
should  and  would  repay  unto  the  said  Defendant  all  such 
sum  and  sums  of  money  as  he  should  so  pay  for  such 
interest;  and  in  case  he  the  Defendant  should  be  re- 
quired by  any  assignee  or  assignees  of  the  said,  bond  to 
pay  the  said  principal  sum  of  1000/.  then  that  he  the. 
said  Plaintiff,  his  heirs,  executors,  or  administrators, 
should  and  would  pay  unto  the  Defendant  statute  interest 
for  the  same  during  the  tynn  of  his  natural  life,  4s  J>y 
the  said  deed  poll,  reference  being  thereunto  had,  will, 
amongst  other  things,  more  folly  appear;  and  this  he 
the  said  Defendant  is  ready  to  verify;  wherefore,  &c 

Replication, 

That  after  the  making  of  the  said  writing  obligatory 
in  the  said  declaration  mentioned,  and  after  the  making 
of  the  said  deed  poll  or  writing  of  release  in  the  said 
plea  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  7th  day  of  November  1829,  to  wit,  at* 
&c.  by  a, certain  indenture  then  and  there  made  be- 
tween the  said  Plaintiff  of  the  one  part,  and  one  Henry 
Fitzwilliam  Baker  of  the  other  part ;  one  part  of  which 
said  indenture,  sealed  with  the  seal  of  the  said  Plaintiff 
the  said  Plaintiff  brings  into  Court  here,  the  date  whereof 
is  a  certain  day  and  year  therein  in  that  behalf  men- 
tioned, to  wit,  the  day  and  year  last  aforesaid;  after 
reciting,  as  therein  is  particularly  recited,  in  consider- 
ation of  the  sum  of  1000/,  of  lawful  British  money, 
before  the  execution  of  the  said  indenture,  lent  and, 
advanced  to  the  Plaintiff,  by  the  said  H.  F.  Baler, 
and  then  due  and  owing  to  him  the  said  H.JF.  Baker, 
the  receipt  whereof  the  Plaintiff  did  by  the  said  in- 
denture acknowledge;  and  also  in  consideration  of 
the  sum  of  10s.  of  like  lawful  money  to  the  Plaintiff 

then 
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then  paid  by  the  ssidH.F.  Baker,  the  receipt  whereof      1830. 
was  thereby  acknowledged,  he  the  Plaintiff  did  bargain, 
sell,  assign,  transfer,  and   set  over  unto  the  said  Hi 
F.  Baker,  his  executors,  administrators,  and  assigns, 
the  said  writing  obligatory  in  the  said  declaration  men-' 
tioned ; '  and  also  the  penal  sum,   and  all  benefit  and' 
advantage  whatsoever  to  be  had  or  derived  therefrom, 
and  all  the  estate,  right,  Jitle,  interest,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of 
him  the  Plaintiff  in,  to,  or  concerning  the  same,   to 
have  and  to  hold  the  said  writing  obligatory,  penal  sum, 
and  other  the  premises,  by  the  said  indenture  assigned  or 
ihtehded  so  to  be,  urito  the  said  H.  F.  Baker,  his  executors, ' 
administrators,  and  assigns,  to  and  for  his  and  their  own 
proper  use  and  benefit;  and  for  the  better  and  more  effect- 
ually enabling  the  said  H.F.  Baker,  bis  executors,  admin- 
istrators, and  assigns,  to  enforce  the  payment  of,  and  to' 
receive  the  monies  due  or  to  become  due  upon  the  said 
writing  obligatory,  he  the  Plaintiff  did,  by  the  said  inden- 
ture, make,  depute,  constitute,  and  appoint  the  said  H.  FJ 
Baker,  his  executors,  administrators,  and  assigns,  his 
true  and  lawful  attorney  and  attorneys  Irrevocable  for 
him  the  Plaintiff,  and  in  his  name  and  in  the  name  or 
names  of  his  executors  or  administrators,  but  for  the 
sole  and  proper  use  and  benefit  of  the  said  H.  F.  Baker, 
his  executors,  administrators,  and  assigns,  to  demand,  sue 
for,  recover,  and  receive  of  and  from  the  Defendant  and 
all  and  every  other  the  person  and  persons  to  whom  it 
should  and  might  belong  to  pay  the  same,  all  and  every 
the  sum  and  sums  of  money  then  or  at  any  time,  and 
from  time  to  time  thereafter  to  grow,  or  become  due,  01  • 
tie  payable  upon  or  by  virtue  of  the  said  writing  obli- 
gatory, and  on  non-payment  thereof,  to  use  and  take  all 
such  lawful  and  equitable  ways  and  means  for  obtaining 
or  recovering  the  same  as  should  be  deemed  necessary 
or  expedient  in  that  behalf,  and  on  payment  thereof  to ' 
P  p  4  deliver 
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1850.  deliver  up  or  cancel  the  said  writing  obligatory,  and  tcf 
give  sufficient  releases  and  discharges  for  the  monies  due 
thereon,  and  one  or  more  attorney  or  attornies  under 
him  the  said  H.  F.  Baker,  his  executors,  administrators, 
or  assigns,  for  any  of  the  purposes  aforesaid  to  nomi- 
nate, substitute,  or  appoint,  and  from  time  to.  time  to 
remove  and  displace  as  he  or  tbey  should  think  fit,  be 
the  Plaintiff  thereby  transferring  and  giving  unto  the 
said  H.  F.  Baker,  his  executors,  administrators,  and 
assigns,  his  full  power  and  authority  in  the  premises,  to 
every  intent  and  purpose,  and  ratifying  and  confirming, 
and  promising  and  agreeing  to  ratify  and  confirm  all 
and  whatsoever  he  or  they  should  lawfully  do  or  cause 
tp  be  done  in  or  about  the  premises  by  virtue  of  the  said 
indenture,  as  by  the  said  indenture,  reference  being 
thereunto  had,  will,  amongst  other  things,  more  fully  and 
at  large  appear;  and  the  said  Plaintiff  further  said*  that 
the  writ  in  this  suit  was  sued  out,  and  that,  this  action 
was  brought  and  is  prosecuted  against  the  said  Defend- 
ant in  the  name  of  him  the  said  Plaintiff  for  and  on  the 
behalf  of  the  said  H.  F.  Baker,  for  the  purpose  of  en- 
abling htm  the  said  H.  F.  Baker  to  receive  the  said 
debt  in  the  said  writing  obligatory  mentioned,  accord- 
ipg  to  the  form  and  effect,  true  intent  and  meaning  of 
the  indenture,  and  solely  for  the  use,  benefit,  and  advan- 
tage of  the  said  H.  F.  Baker  as  assignee  of  the  said 
writing  obligatory  in  the  said  declaration  mentioned,  and 
not  for  the  benefit,  advantage,  use,  or  behoof  of  the  said 
Plaintiff,  to  wit,  at,  &c.,  and  that  the  said  Plaintiff  was 
ready  to  verify ;  wherefore  he  prayed,  &c  Demurrer  and 
joinder. 

Cross  Serjt.  in  support  of  the  demurrer.  The  De- 
fendant's bond  and  the  Plaintiff's  deed  poll  being  reci- 
procal and  simultaneous,  the  deed  poll  is  a  defeasance 
of  the  bond,  and  may  be  considered  in  the  same  light  as 

aeon- 
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a  condition,  for  a  defeasance  operates  as  a  condition. 
Com.  Dig.  Defeasance.     The  bond,  therefore,  was  given 
upon  condition  that  it  should  not  be  put  in  suit  till  after 
the  death  of  the  obligor,  and  this  action  is  premature. 
In  Clayton  v.  Kynaston  (a),  K.  covenanted  to  pay  100/. 
at  the  death  of  W.    W.'s  executor  sued  J8T.,  who  pleaded 
another  deed  at  the  same  time,  whereby  W*  covenanted 
_  to  indemnify  K.  from  all  agreements,  &c.  made  before 
and  after.    Per  Curiam.  "  If  A.  be  bound  to  B.9  and  then 
U.,  reciting  the  bond,  covenants  to  save  him  harmless, 
this  is  an  absolute  defeasance;  and  if  it  be  to  save  him 
harmless  on  a  contingency,  it  is  a  conditional  defeasance, 
Because  it  hath  an  express  relation  to  the  deed"    And  in 
IJttrgh  v.  Preston  (6),  upon  a  bond  conditioned  that  A. 
should  indemnify U.  from  all  sums  B.  should  pay  on  A.'s 
account,  and  before  execution  of  the  bond:   memo- 
randum endorsed,  that  B.  hath  given  an  undertaking  not 
to  sue  upon  the  bond  until  after  A.'*  death :  it  was  held, 
that  the  memorandum  was  part  of  the  condition,  and  made 
the  bond,  in  effect,  payable  by  A*b  representatives. 

Then,  if  the  obligee  is  precluded  from  recovering,  his 
assignee  can  stand  in  no  better  condition ;  for  the  assignee 
cannot  take  a  larger  right  than  the  party  assigning. 
And  though  it  may  be  said,  that  the  provision  as  to 
assignment  would  have  been  nugatory  if  the  assignee 
were  precluded  from  suing,  the  paramount  intention 
must  prevail,  and  the  assignee,  like  the  obligee,  must 
postpone  his  action  till  the  death  of  the  obiigor.  The 
provision  for  paying  the  obligor  interest,  in  case  of  an 
assignee's  recovering  against  him,  was  inserted  to  meet 
a  merely  possible  recovery,  as  if  the  obligor  should  have 
lost  and  been  unable  to  avail  himself  of  the  deed  poll. 


18  SO. 


Wilde,  contra,  was  stopped  by  the  Court. 


{a)  %SalA.574. 


(b)  8  r.  a.  483- 
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1650.  TiHdal  C.  X      The  question  is,  whether  die  deed 

poll  set  out  on  these  pleadings  operates  as  a  defeasance 
of  the  bond  which  the  plaintiff  has  declared  on,  or  as  a 
release  of  the  action;  for,  unless  such  be  the  case,  the 
Plaintiff  is  entitled  to  judgment. 

The  Plaintiff  has  declared  on  a  bond  conditioned  for 
the  payment  of  100d/.  The1  Defendant,  in  answer  to 
this  claim,  sets  up  a  deed,  by  which,  after  reciting' that 
the  Plaintiff  had  held  a  bond  for  750/.,  payable  by  the 
Defendant's  executors,  and  that  the  Defendant  had 
substituted  tor  it  a  bbnd  for  1006/.,  the  Plaintiff  re- 
leases the  bond  for  7 SOL ;  covenants  not  to  sue  on  the 
bond  for  1000/.  in  the  lifetime  of  the  Defendant;  and 
that  if  any  other  should  sue  in  his  name  and  recover, 
the  Plaintiff  would  pay  the  Defendant,  during  his  life, 
interest  on  the  sum  recovered. 

It  is  impossible  to  overlook  the  distinction  between 
two  parts  of  this  deed  poll.  The  one,  consisting  of  a 
release  of  a  bond  for  750/.,  payable  after  the  death  of 
the  obligor;  the  other,  a  covenant  not  to  sue  on  the 
sutwtituted  bond.  There  are,  no  doubt,  many  cases  in 
which  a  covenant  not  to  sue  may,  if  such  be  the  in- 
tention of  the  parties,  operate  as  a  release.  In  Lacy 
v.  Kynaston  (a)  it  was  urged  that  a  perpetual  covenant 
never  to  take  advantage  of  a  covenant,  &c.  is  a  release. 
The  Court  "  agreed' it,  for  avoiding  circuity  of  action; 
as,  if  A.  be  bound  to  B.  in  a  bond,  &c,  B.  covenants 
never  to  sue  A.  upon  this  bond,  this  will  be  a  bar  In 
debt  brought  on  the  bond,  because  B.  has  bound  himself 
against  all  the  remedy  that  he  might  have  upon  the 
bond.  But,  if  B.  and  A.  be  jointly  and  severally  bound 
to  C,  C.  covenants  never  to  sue  A.f  this  is  no  defeasance, 
because  he  has  a  remedy  against  B^  but  A.  will  have 
only  covenant,9'  &c 

(a)  i  Ld.  Rajm.  690. 

We 
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We  must,  therefore,  ascertain  whether  it  was  the       1830, 
intention  pf  the  parties  here  that  this  deed  poll  should 
operate  as  the  one  or  the  other.    It  does  operate  as  a 
release  of  the  claim  for/750A,  being  the  marriage  portion 
of  the  obligee's  wife;  but  as  to  the  bond  given  in  lieu, 
it  contains  merely  a  covenant  that  the  obligee  shall  not 
demand  payment  or  claim  interest  till  after  the  death  of 
the  obligor ;  and  that  if  the  principal  should  be  recovered 
by  j  any  assignee  of  tb<?  bond,  the  Plaintiff  woald  pay  the 
Ifcfendqnt,  during  his  life,  interest  ,on  the  amount  re- 
covered.    The  covenant,  therefore,  is  only,  that  the 
c£>l4ge$  will  joqt  demand  payment;  but  by  specifying) 
what  5h0uld.be  done  in  cpse  of  an. assignment,  the, 
parties  shew  that  the  possibility  of  such  an  event  was 
obviously  contemplated.    The  intention  seems  to  have, 
been  to  place  the  obligee  himself  in  the  same  situation,, 
with  respect  to  the  substituted   bond,  as  he  would 
have  been  in  with  respect  to  the  old  one. .  If  the  De- 
fendant had  reasop  to  think  that  the  action  was  brought, 
to  enable  the  .Plaintiff  to  recover  for  himself,  and  not 
on  a  bondjide  assignment,  be  might  have  pleaded  the. 
fraud. 

Park  J,  concurred. 

Gaselee  J.  The  intention  of  the  clause  respecting 
an  assignment,  seems  to  have  been  to  enable  the  Plaintiff 
incase  of  need*  to  raise  money  on  the  credit  of  the  bond.  . 

Bosanqujct  J.  ^concurred  in  giving 

.  Judgment  for  the  Plaintiff. 

Cross  requested  permission  to  rejoin  fraud,  but  the 
Court  refused. 
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May  14.      Moseb  and  Another,  Assignees,  &c.  v.  Newman 

and  Boole. 

yndcr  6  G.  4.    'T'HIS  was  an  action  of  trover.     Plea,  general  issue, 
acttf b^k"  At  the  trial  of  the   cause  before   Tindal  C  X, 

ruptcy,  by  London  sittings  after  Trinity  term  last,  a  verdict  was 
lying  in  prison  foxlnd  for  fa  Plaintiffs  for  the  sum  of  5121.  iSs.  Id,  the 
days,  does  not  damages  agreed  upon  between  the  parties,  subject  to  the 
relate  to  the      opinion  of  the  Court  on  the  following  case :  — 

^pAonn^nt  Thc  PtainlM&  were  &e  assignees  of  the  estate  and 
cfiects  of  JR.  Hi  Marshall,  bankrupt,  the  assignment  to 
tbem  having  been  duly  executed  on  the  29th  of  February 
19218. 

The  first-named  defendant  had  been  the  sheriff  of  the 
county  of  Devon?  and  the  last-named,  Thomas  Boole, 
was  an  execution  creditor  of  the  bankrupt,  under  whose 
indemnity  the  sheriff  acted  in  the  several  matters  therein 
stated. 

On  the  lfth  of  September  1887  the  bankrupt  executed 
a  warrant  of  attorney  to  the  Defendant,  T.  Boole,  for 
securing  the  payment  of  the  sum  of  500/.,  then  advanced 
to  the  bankrupt 

That  warrant  of  attorney  was  duly  filed,  and  judgment 
was  entered' up  by  nil  dicit  on  the  16th  of  January  1828, 
on  which  day  a  writ  of  Jteri facias  was  issued,  directed  to 
the  sheriff  of  Devon,  endorsed  to  levy  5122.  18*.  Id,  re- 
turnable on  Wednesday  the  23d  of  January  then  next 
following. 

On  Friday  the  16th  of  January  the  writ  was  de- 
livered to  the  sheriff,  who  thereupon  seised  the  goods 
under  the  writ,  which  before  the  bankruptcy  belonged 
to  the  bankrupt,   and   which  then  remained    in    his 

pos- 
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possession.  The  sheriff  afterwards,  on  the  22d  January, '  1830. 
commenced  selling  the  goods  so  seized,  and  continued  ^cm* 
such  sale  up  to  and  on  the  25th  day  of  the  same  month,  v. 

when  the  last  of  such  goods  were  sold.     The  proceeds     Nxwmak* 
of  the  sale  remained  in  the  hands  of  the  sheriff  until  the 
28th  day  of  August  following,  when  they  were  paid  over 
to  the  Defendant,  Thomas  Boole. 

The  bankrupt  was  detained  in  prison,  in  the  custody 
of  Defendant,  Newman,  as  sheriff  of  Devon,  for  debt 
upon  mesne  process,  on  and  from  the  23d  day  of  January 
1828,  for  twenty-one  days  and  upwards  then  next  follow- 
ing^ On  the  14th  day  of  February.  1828  a  commission 
of  bankrupt  was  duly  issued  against  the  said  22.  EL 
Marshall;  and  on  the  18th  of  February  notice  was 
given  to  the  sheriff  that  such  commission  had  issued 
against  the  bankrupt,  and  that  all  his  goods,  money,  and 
effects,  seized  by  the  sheriff,  and  then  in  his  hands, 
were  claimed  under  the  said  commission. 

The  questions  for  the  opinion  of  the  Court  were,  first, 

Whether,  under  the  fifth  section  of  6  G.  4.  c.  16.,  the 
act  of  bankruptcy,,  by  lying  in  prison  twenty-one  days* 
had  relation  to  the  first  day  of  such  imprisonment*   •• 

Secondly,  whether,  supposing  such. relation  to  have 
existed,  an  action  of  trover  was  maintainable,  in  respect 
of  goods  sei2ed  by  the  sheriff  under  thejterijacias,  on  a 
day  prior  to  the  first  imprisonment. 

Thirdly,  whether  the  sale,  before  the  act  of  bankruptcy 
was  complete,  amounted  to  a  conversion ;  and, 

Fourthly,  whether  the  Plaintiffs  were  entitled  to  recover 
the  value  of  thq  goods  so, seized  and  sold  by  the  sheriff. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffs 
were  entitled  to  the  verdict,  it  was  agreed  upon  by  the 
parties  that  the  same  should  be  entered  for  the  sum  of 
512/.  185.  Id.  and  costs* 

The  decision  of  the  Court  turned  on  the  first  point 
only. 

Wilde 
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1630.  Wilde  Serjt  for  the  Plaintiffs.     The  act  of  bank- 

ruptcy has  relation  to  the  first  day  of  the  imprisonment* 
'    By  6  G.  4.  c.16.  *5.  it  is  enacted,  "That  if  any 
trader9  having  been  arrested  or  committed  to  prison 
for  debt,  or  tfk  any  attachment  for  nonpayment  of 
money,  shall,  upon  such  or  any  other  arrest  or  commit- 
ment for  'debt  or  nonpayment  of  money,  or  upon  any 
detention  for  debt,  lie  in  prison  for  twenty-one  dsyi,  or 
having  been  arrested  or  committed  to  prison  for  any 
other  cause,  shall  lie  in  prison  for  twenty-one  days  afifer J 
any  detainer  for  debt  lodged  against  him,  and  not  dis- 
charged) every  such  trader  shall  be  thereby  deeibed  to 
have  committed  an  act  of  bankruptcy;  or  if  any  such 
trader,  having  been  arrested,  committed,  or  detained  Yot 
debt,  shall  escape  out  of  prison  or  dustody,  every  subh 
trader  shall  be  deemed  to  have  thereby  committed  an 
act  of  bankruptcy  from  the  time  of  such  arrest,  commit- 
ment, or  detention:  Provided,  that  if  any  such  trade* 
shall  be  in  prison  at  the  time  of  the  Commencement  of 
this  act,  such  trader  shall  not  be  deemed  to  have  com-* 
mittfed  an  act  of  bankruptcy  by  lying  hi  prison,  until  he ' 
shall  have  lain  in  prison  for  the  period  of  two  months^ 

The  statutes  21  Jac.  1.  c.  19.  s.2;  and  5<?.  2.  £.30.  * 
make  the* nonpayment  of  a  debt  of  100/.  within  she! 
months  after  the  debtor  shall  have  been  arrested  fof 
the  same,  and  the  lying  in  prison  two  months  upon 
an  attest,  of  escaping  thence,  an  act  of  bankruptcy 
from  the  day  of  the  arrest.  The  statute  1  Jatl  1.  <\  15. 
j.2.  makes  the  lying  in  prison  six  months' an  act  of 
bdbkruptcy,  without  any  words  giving  it  a  relation  to 
the  first  day  of  the  arrest  No1  decisions  have  been 
reported  on  the  subject  of  such  relation^,  prior  to 
21  Jac.  1,;  but  considering  the  preambles  in  the  early 
bankrupt  acts,  and  the  severity  with  which  bankrupts 
were  viewed,  it  is  probable  the  same  construction  Would 
have  been  given  to  the  statute  1  Jac.  1*  as  to  21  Jac.  1., 

other- 
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otherwise  opportunity  tfould  have  been  given  to  the  1830. 
bankrupt  to  make  away  with  all  feis  effects  during  his 
six  months'  imprisonment  The  decisions  on  21  Jac.  1. 
have  been  conflicting :  In  Buncombe  v«  Walter  (a),  the 
Court  determined,  with  respect  to  a  nonpayment  of  debt 
within  six  months  after  arrest,  that  the  words  of  relation 
applied  to  the  commencement  of  factual  imprisonment, 
and  that  the  act  of  bankruptcy  took  place  only  from  the 
surrender  to  prison.  But  in  Hill  v.  ShisA  (b)  the  pre- 
ceding case  is  supposed  to  have  been  decided  on  the 
ground  that  the  arrest  was  unauthorized ;  and  it  was 
holden  upon  a  similar  case  that  the  act  of  bankruptcy 
dated  from  the  arrest.  Holt  C.  J.  also,  in  Smith  v. 
Stracy  (c),  held  the  words  of  relation  to  apply  to  the 
first  arrest^  However,  though  the  decisions  on  that 
point  have  varied,  it  will  be  expedient  to  construe  an 
act  of  bankruptcy,  constituted  by  lying  in  prison  twenty- 
one*,  days,  as  taking  place  from  the  first  day  of  the 
imprisonment,  lest  the  bankrupt  should  make  away 
with  his  effects  during  the  twenty-one  days.  By  section 
135.  the  act  is,  in  cases  of  doubt,  to  be  construed  bene- 
ficially to  creditors.  In  Higgins  v.  M'Adam  (d)  the 
point  ha*  been  decided  against  the  relation  to  the  first 
dqy  of  the  imprisonment;  but  the  intention  of  *the  legis- 
lature may  still  admit  of  doubt. 

-  TiNDAL  C.  J.  I  am  of  opinion  that  the  act  of  bank- 
ruptcy is  not  complete  till  the  twenty-one  days  have 
elapsed,  and  I  should  be  of  that  opinion  even  if  the 
matter  were  res  Integra.  The  act  says,  "  That  if  any 
such  trader,  having  been  arrested  or  committed  to  prison 
for  debt,  or  on  any  attachment  for  nonpayment  of  money, 
shall,  upon  such  or  on  any  other  arrest  or  commitment 

(a)  %  Show.  153.  (c)  1  S*tit.  no. 

(b)  %  Show.  5*4.  (J)  3  Toung  &  Jar.  I. 

for 


ABO 


CASES  ig  EASTER  TERM 


18SO. 


for  debt  or  non-payment  of  money,  or  upon  any  deten- 
tion for  debt,  lie  in  prison  for  twenty-one  days,  or  having 
been  arrested  or  committed  to  prison  for  any  dther 
cause,  shall  lie  in  prison  for  twenty-one  days  after  any 
detainer  for  debt  lodged  against  him,  and  not  discharged, 
every  such  trader  shall  be  thereby  deemed  to  have  com- 
mitted an  act  of  bankruptcy." 

The  word  thereby  is  a  comprehensive  word,  and  means 
by  the  twenty-one  days  during  which  he  has  been  in 
prison*  And  the  next  clause  shews  the  distinction,  "  Or. 
if  any  such  trader,  having  been  arrested,  committed,  or 
detained  for  debt,  shall  escape  out  of  prison  or  custody, 
every  such  trader  shall  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy  from  the  time  of  such  arrest, 
commitment,  or  detention/9 

The  meaning  of  which  clearly  is,  that  in  the  one  case 
the  act  of  bankruptcy  shall  be  reckoned  from  the  end  of 
the  twenty-one  days,  in  the  other,  from  the  first  arrest 
And  the  distinction  may  be  said  to  appear  historically; 
for  the  clause  of  relation  is  omitted  in  the  first  statute* 
1  Jacm  1.  c.  ISf  inserted  in  the  next,  21  Joe.  1.  c  19.,  and 
continued  ever  since  till  the  passing  of  the  5  G*  4.,  and 
6  G.  4.  c  16.,  when  it  appears  to  have  been  omitted  by 
design,  the  period  of  confinement  constituting  an  act  of 
bankruptcy  having  been  materially  abridged.  The  case 
of.  Hill  v.  Shish  is  open  to  much  doubt,  having  been 
decided,  according  to  the  report,  without  due  consider- 
ation :  Smith  v.  Stracy  contains  only  an  opinion  thrown 
out  at  Nisi  Prius.  Besides,  looking  at  the  statute  q( 
21  James  1.,  a  distinction  may  be  drawn  between  an  act 
of  bankruptcy,  by  not  paying  a  debt  within  six  months 
after  an  arrest,  and  an  act,  by  lying  in  prison  two 
months,  or  escaping  from  prison  after  the  arrest*  For  it 
is  only  in  the  case  of  lying  in  prison  for  the  two  months, 
or  escaping,  that  the  relation  to  the  time  of  the  arrest 
is,  by  the  express  language  of  the  statute,  to  take-place. 

Park 


in  the  Eleventh,  Year  of  GEO.  IV. 

Park  J.  I  am  of  the  same  opinion*  and  think  the 
question  is  historically  clear ;  for  when  we  observe  the 
legislature  sometimes  inserting  and  sometimes  omitting 
the  clause  of  relation,  we  must  presume  their  attention 
has  been  drawn  to  the  point,  and  that  the  last  omission, 
at  least,  is  designed,  especially  when  we  see  the  preced- 
ing act,  5  6. 4.  c.  98.  s.  4*.,  leaves  out  the  clause  of  rela- 
tion in  every  case.  The  case  of  Higgins  v.  M'Adam, 
which  appears  to  have  been  well  considered,  leaves  no 
doubt  on  the  point 
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Bosanquet  J.  I  am  of  the  same  opinion.  The 
courts  are  cautious  in  giving  to  any  act  a  retrospective 
effect  by  relation ;  and  seeing  that  this  clause  has  been 
omitted  after  previous  insertions,  we  must  consider  the 
omission  designed,  especially  when  a  shorter  period  of 
imprisonment  is  constituted  an  act  of  bankruptcy. 

GA83LEE  J.  was  at  chambers,  but  concurred  in  the 
.  decision  of  the  Court. 

Judgment  of  nonsuit. 


Doe  dem.  Lord  Teynham  v.  Tyler. 


Maj%u 


HPHE  question  raised  in  this  ejectment  was,  whether  The  Court 

Henry,  the  twelfth  Lord  Teynfiam,  was  of  sound  wainot««nt 
47  *  a  new  trial  on 

mind  when  he  suffered  a  recovery  in  1789.     There  was  the  ground 

conflicting  evidence  on  the  point;  but,  in  the  opinion  of  *****  evidence 

the  Court  and  jury,  the  evidence  in  favour  of  his  lord-  mfc^  wjjj^ 

ought  to  have 
been  rejected,  if,  exclusive  of  such  evidence,  'there  be  enough  to  warrant  the  finding 
of  the  jury. 

Vol.  VI.  Q  q  ship's 
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ground  a  verdict  was  found  for  the  Defendant 

A  great  number  of  witnesses  spoke  to  his  lordship's 
competency  to  transact  all  ordinary  business;  and,  among 
other  evidence  to  this  effect,  the  accounts  of  a  deceased 
steward  were  put  in,  which  it  was  assumed  his  lordship 
had  examined  and  settled. 

These  accounts  were  handed  to  the  jury,  and  com- 
mented on  by  the  counsel  for  the  Defendant  as  being 
important  to  his  case. 

The  accounts,  however,  purporting  to  discharge  the 
steward  as  well  as  to  charge  him, 

Jones  Serjt  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground,  among  other  objections  (see  ante,  390.),  that 
those  accounts  had  been  improperly  received  in  evidence, 
inasmuch  as  on  the  whole  they  tended  to  discharge  the 
steward;  and  the  only  ground  on  which  such  documents 
could  be  received  in  evidence,  was,  as  chafging  the 
deceased  person,  and  so  being  against  his  interest.  War- 
ren v.  Greenville  (a)9  Goodtitle  v.  Chandos  (6),  Higham  v. 
Ridgway  (c),  Outram  v.  Marewood(d\  Roe  dem.  Brune 
v.  Rowlings  (e)9  Calvert  v.  Archbishop  of  Canterbury  (g\ 
Barry  v.  Bebbington  (A). 

The  Court,  upon  hearing  the  report  of  the  trial  read, 
stopped  Wilde  Serjt,  who  was  to  have  shewn  cause,  and 
called  on 

Jones,  to  shew  that  there  was  not  enough  to  sustain  die 
verdict,  independently  of  the  evidence  objected  to. 

He  contended,  that  it  was  impossible  for  the  Court  to 
discriminate  between  the  effects  produced  by  each  parcel 

(a)  aS/r.  1149.  (e)  7  iforf,  179. 

(b)  %  Burr*  1065.  (g)  %  Afj>.  646. 

(c)  xo  East,  X09.  (4)  4T.R.  5x4. 
(J)  5  T.R.121. 
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of  evidence  on  the  mind  of  the  jury,  or  to  determine  that 
the  verdict  was  not  altogether  occasioned  by  the  very  lot 
of  evidence  now  objected  to;  and  that  a  new  trial  ought 
to  be  granted,  if  that  evidence  were  clearly  inadmis- 
sible. 


1830. 


Tindal  C.  J.  This  rule  must  be  discharged.  I  will 
assume  for  the  purpose  of  this  discussion,  though  I  give 
no  opinion  on  the  point,  as  we  have  not  heard  the  other 
side,  that  the  evidence  in  question  ought  not  to  have 
been  received.  But  the  Court  will  not  close  their  eyes 
to  the  rest  of  the  evidence ;  and  if  they  see  that  there  is 
enough,  not  merely  to  make  the  scales' hang  even,  but 
greatly  to  preponderate  in  favour  of  the  Defendant,  they 
will  not  send  the  cause  to  a  jury  again.  It  has  been  con- 
tended, that  we  are  to  analyse  the  evidence  by  a  difficult 
process,  and  to  discriminate  the  precise  effect  produced 
on  the  mind  of  the  jury  on  each  portion  of  the  proof: 
but  we  have  a  much  plainer  course;  and  that  is,  to  hear 
the  report  of  the  trial,  and  to  sustain  the  verdict,  if  we 
are  satisfied  that  there  is  enough  to  warrant  the  finding 
of  the  jury  independently  of  the  evidence  objected  to. 
On  this  principle,  the  decisions  in  Horford  v.  Wilson  (a) 
and  Nathan  v.  Buckley  (b)  are  quite  in  point ;  and  we 
cannot  send  the  cause  to  a  new  trial  when  the  jury  are 
right  upon  that  portion  of  the  evidence  which  is  un- 
impeached. 


Park  J.  I  am  of  the  same  opinion.  I  will  assume, 
for  the  purpose  of  this  argument,  that  the  evidence  in 
question  ought  not  to  have  been  admitted ;  but  when  we 
look  at  the  rest  of  the  evidence  in  the  cause,  its  recep- 
tion does  not  offer  the  slightest  ground  of  objection  to  the 
verdict.     It  has  been  repeatedly  ruled,  that  though  par- 


fa)  i  Taunt,  ia. 


Qq 


(b)  %B.  Moore,  is$' 
2  ticular 
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ticular  portions  of  evidence  are  objected  to,  if  the  rest  be 
sufficient  to  warrant  the  conclusion  to  which  the  jury 
have  come,  the  Court  will  not  interpose.  In  Horfard  v. 
Wilson,  Mansfield  C.  J.  said,  "  The  Court  will  not  set 
aside  a  verdict  on  account  of  the  admission  of  evidence 
which  ought  not  to  have  been  received,  provided  there 
be  sufficient  without  it  to  authorize  the  finding  of  the 
jury;"  and  the  counsel  for  the  Defendant  never  objected. 
The  same  rule  was  Acted  on  in  the  King's  Bench,  in 
Edwards  v.  Evans  (a) :  and  then,  in  Nathan  v.  Buckley. 
This  is  no  new  point,  and  we  are  not  exceeding  the  line 
of  our  duty  in  determining  whether  or  not  the  verdict 
is  warranted  by  that  portion  of  the  evidence  which  is  not 
objected  to. 


Gaselee  J,  The  evidence  objected  to  was  intended 
to  shew  only  one  of  various  acts,  which  all  tended  to  shew 
.  that  the  party,  whose  competency  was  in  question,  pos- 
sessed sufficient  faculties  to  transact  the  ordinary  busi- 
ness of  life.  Its  reception,  therefore,  could  not  have 
had  any  material  influence  on  the  jury ;  and,  as  the  lessor 
of  the  Plaintiff  is  not  precluded  from  commencing  another 
ejectment,  I  concur  in  thinking  that  this  rule  ought  to 
be  discharged. 

Bosanquet  J.  The  granting  a  new  trial  is  a  matter 
of  discretion  in  the  Court ;  a  discretion  indeed,  not  to  be 
exercised  capriciously,  but  according  to  the  rules  and 
practice  of  the  Court :  and  I  think  we  may,  according  to 
those  rules,  refuse  a  new  trial  in  this  case;  there  being 
evidence  amply  sufficient  to  support  the  verdict,  exclu- 
sively of  the  evidence  objected  to. 

Rule  discharged. 


(a)  3£0i/,45t« 
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Newell  v.  Simpkin  and  Others.  m*j  »*• 

'"PHIS  was  an  action  against  the  churchwardens  of  a  In  a  suit 
parish,  to  try  the  validity  of  a  rate.  Sj^  ?e 

parish  rate,  the 
Wilde  Serjt  having  obtained  a  rule  nisi  for  the  De-  ^fjj  j^: 
fendants  to  permit  the  Plaintiff  to  inspect  and  copy  the  tpect  the  pa- 
parish  books,  "^  ***>** 

without  pay- 
ing1 any  cottt. 
Merewether  Seijt.,  on  the  part  of  the  Defendants, 

offered  to  comply,  if  the  Plaintiff  would  pay  the  costs  of 
the  person  attending  to  exhibit  the  books  in  question ; 
but 

Wilde  insisted  on  the  inspection  as  a  matter  of  right. 

The  Court  desired  that  a  similar  rule  in  the  Court 
of  King's  Bench  in  the  St.  Martin }s  in  the  Fields  case 
should  be  inspected,  for  the  purpose  of  ascertaining 
whether  costs  bad  been  allowed.  It  appearing  they 
had  not,  the  present  rule  was  made  absolute,  without 
any  order  as  to  costs. 


Qq» 
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May  %t. 


Beavan  v.  Dawson,  Sheriff  of  Bedford. 


The  sheriff, 
without  previ- 
ously requiring 
an  indemnity, 
seizedt  under 
an  execution 
issued  by  A. 
againtt  L., 
goodn  which 
wen  in  the 
possession  of 
Plaintiff  under 
a  bill  of  sale 
from  L»,  not- 
withstanding 
notice  of  the 
bill  of  sale. 
He  then  ap- 
plied to  A* 
and  Plaintiff 
severally  for 
an  indemnity 
before  pro- 
ceeding fur- 
ther, but  both 
refused,  and 
the  Plaintiff 
sued  him  in 
trespass  for 
the  seizure. 

The  Court 
staid  the  pro- 
ceedings till 
an  indemnity 
should  have 
been  given. 


f^OLONEL  Lautour,  upon  adequate  consideration  of 
money  advanced,  made  to  the  Plaintiff  in  November, 
1829,  a  bill  of  sale  of  his  goods,  with  a  condition  that 
the  sale  should  not  take  place  later  than  the  1st  of  Feb- 
ruary. 

The  Plaintiff  immediately  took  and  kept  the  goods, 
and  on  the  1st  of  February,  at  Lautour's  request,  and  in 
expectation  of  payment,  further  postponed  the  time  of 
sale  till  the  1st  of  March. 

On  the  22d  of  April,  the  goods,  still  in  the  possession 
of  the  Plaintiff's  bailiff,  were,  notwithstanding  notice 
of  the  bill  of  sale,  seized  by  the  Defendant  as  sheriff  of 
Bedford,  under  a  Ji.  fa.  issued  by  Messrs.  Antrobm, 
who  had  obtained  a  judgment  against  Lautour.  Atitro- 
bus's  attorney  wrote  to  the  under-sheriff,  and,  apprizing 
him  of  the  bill  of  sale  which  Laiour  had  made  to  the 
Plaintiff,  instructed  him,  nevertheless,  to  make  a  seizure 
of  the  goods,  in  order  to  obtain  a  priority  and  prevent  a 
sale  by  the  Plaintiff;  but  not  to  sell  immediately,  as  the 
attorney  was  desirous  not  to  depreciate  the  property,  by 
pressing  it  precipitately  into  the  market 

The  sheriff,  after  he  had  made  the  seizure,  applied  to 
Antrobusfs  attorney  for  an  indemnity  before  proceeding 
further ;  but  the  indemnity  being  refused,  he  offered,  if 
the  Plaintiff  Beavan  would  indemnify  him,  to  return 
nulla  bona,  and  relinquish  the  possession  of  the  goods. 

The  Plaintiff,  however,  refused,  and  commenced  this 
action  of  trespass  against  the  sheriff;  whereupon, 
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Wilde  Serjt.,  on  the  authority  of  Butts  v.  Smith,  re-  1830. 

ferred  to  in  Probinia  v.  Roberts  (a),  obtained  a  rule  ~  T 

.J.  Bbavaw 
nisi  to  stay  proceedings  till  the  sheriff  should  have  been  Vm 

indemnified.  Dawson, 


Taddy  Serjt.  shewed  cause.  The  Court  will  not  extend 
to  the  sheriff  the  indulgence  required,  under  circum- 
stances such  as  the  present*  In  cases  where  the  sheriff 
is  placed  under  difficulties  by  operation  of  law,  as  where 
property  passes  by  relation,  he  is  entitled  to  and  re 
ceives  relief.  Upon  an  extent  at  the  suit  of  the  Crown 
or  an  execution  against  one  who  has  committed  an  act  ot 
bankruptcy,  it  is  often  impossible  for  the  sheriff  to 
ascertain  in  whom  the  property  is  vested:  but  here  the 
Plaintiff  was  fairly  in  possession ;  and  the  sheriff,  know- 
ing that,  lends  himself  to  the  plans  of  the  execution 
creditor  to  prevent  a  sale  by  the  Plaintiff,  without  re- 
quiring an  indemnity  till  he  has  actually  made  a  seizure. 
He  has  no  right  to  call  on  the  Plaintiff  for  an  indemnity, 
after  proceeding  to  act  for  the  execution  creditor  with- 
out requiring  one.  Probinia  v.  Roberts,  Butts  v.  Smith, 
and  King  v.  Bridges  (b)f  are  all  cases  of  bankruptcy,  in 
which  the  sheriff  was  placed  in  difficulties  by  the  doctrine 
of  relation.  And  in  Probinia  v.  Roberts  he  had  actually 
seized  and  was  entitled  to  poundage  before  his  possession 
was  disputed.  No  case  has  gone  so  far  as  the  present ; 
and  the  application  is  not  made  upon  payment  of  costs* 
which  was  enjoined  in  Probinia  v.  Roberts.      , 

Tindal  C.  J.  This  case  falls  within  the  general 
principle,  that  the  sheriff  is  not,  at  his  own  expense,  to 
fight  the  cause  of  the  contending  parties.  The  pro- 
ceedings must  be  staid  till  an  indemnity  has  been  given, 
and  without  payment  of  the  Plaintiff's  costs,  because  the 
Plaintiff  has  refused  to  indemnify  when  requested. 

Rule  absolute* 


(<*)  1G&//.577. 


Qq  4 
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Nelson  v.  Wilson. 


Where  the 
parties  settle  a 
cause  without 
the  interven- 
tion of  the 
Plaintiff's  at- 
torney, he 
cannot  pro- 
ceed to  trial 
for  his  costs* 
unless  he  can 
clearly  estab- 
lish collusion 
between  the 
parties  tode 
prive  him  of 
his  costs. 


TN  this  case  the  Plaintiff,  without  communication  with 
his  attorney,  received  from  the  Defendant,  before  the 
time  for  trial,  a  sum  of  money  in  satisfaction  of  the  debt 
and  costs  sought  to  be  recovered.  Whereupon  the 
Plaintiff's  attorney  carried  the  record  to  the  assizes,  and 
took  a  verdict  with  Is.  damages,  in  order  to  issue  thereon 
an  execution  for  his  costs. 

Previously  to  the  assizes,  the  Defendant's  attorney  in- 
formed the  Plaintiff's  attorney  that  the  cause  had  been 
settled,  and  that  if  he  proceeded  to  the  assizes  an  ap- 
plication would  be  made  to  this  Court  to  set  aside  the 
verdict 

It  appeared  in  evidence  at  the  assizes,  and  afterwards 
on  affidavit,  that  there  was  ground  for  believing  that  the 
Plaintiff  and  Defendant  had  colluded  together  to  deprive 
the  Plaintiff's  attorney  of  his  costs. 


Wilde  Serjt.,  within  the  first  four  days  of  term,  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  and  for  the 
Plaintiff's  attorney  to  pay  the  costs  of  the  application, 
on  the  ground  that  he  ought  not  to  have  proceeded  to 
trial  after  the  cause  had  been  settled. 


E.  Lawes  Serjt.  shewed  cause,  and  contended,  that  the 
attorney  was  entitled  to  proceed  for  his  costs,  where  there 
was,  as  here,  a  strong  suspicion  of  collusion  between  the 
parties. 

In  reply,  it  was  insisted  that  the  attorney  was  not  en- 
titled to  proceed,  unless  he  could  shew  a  clear  case  of 
collusion* 

The 
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The  Court  having  taken  time  to  look  into  the  affi- 
davits, 

Tindal  C.  J.  now  said,  It  is  undoubtedly  competent 
for  the  party  to  settle  the  cause  without  the  intervention 
of  his  attorney ;  and  if  the  attorney  proceeds  in  order  to- 
secure  his  costs,  he  is  bound  to  make  out  a  clear  case  of 
collusion  between  the  Plaintiff  and  Defendant  to  deprive 
him  of  such  costs.  Upon  reading  the  affidavits  in  this 
case,  we  think  that,  though  there  is  ground  for  suspi- 
cion, the  collusion  has  not  been  clearly  made  out,  and 
that  the  proceedings  must  be  staid ;  but,  under  the  cir- 
cumstances, without  costs. 

Rule  absolute. 


Wilson. 


Humphreys  v.  Knight. 

r]"HE  Defendant,  a  bankrupt,  being  sued  on  a  debt 
contracted  before  his  commission  was  issued,  ob- 
tained his  certificate  under  the  commission  after  issue, 
and  before  trial :  be  did  not  plead  his  certificate  puis 
darrein  continuance^  but  the  Plaintiff's  attorney  had 
notice  of  the  certificate  before  trial,  and  said  he  sup- 
posed proceedings  were  at  an  end.  Having  proceeded, 
however,  to  trial,  and  judgment, 

Adams  Serjt,  on  behalf  of  the  bail,  who  were  in  a 
condition  to  render  the  Defendant  if  they  thought  fit, 
obtained  a  rule  nisi  to  enter  an  exonereiur  on  the  bail- 
piece,  under  the  provisions  of  the  6  G.  4.  c.  16.  s.  121., 
by  which  it  is  enacted,  "  That  every  bankrupt  who 
shall  have  duly  surrendered,  and  in  all  things  con- 
formed 
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HUMPttBSYS 
V- 

Knioht. 


formed  himself  to  the  laws  in  force  concerning  bankrupts 
at  the  time  of  issuing  the  commission  against  him,  shall 
be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  from  all  claims  and  demands  hereby 
made  proveable  under  the  commission,  in  case  he  shall 
obtain  a  certificate  of  such  conformity,  so  signed  and 
allowed,  and  subject  to  such  provisions  as  hereinafter 
directed."  And  by  s.  126.,  "  That  any  bankrupt,  who 
shall,  after  his  certificate  shall  have  been  allowed,  be 
arrested,  or  have  any  action  brought  against  him  for 
any  debt,  claim,  or  demand  hereby  made  proveable  under 
the  commission  against  such  bankrupt,  shall  be  dis- 
charged upon  common  bail,  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bank- 
rupt, and  may  give  this  act  and  the  special  matter  in 
evidence ;  and  such  bankrupt's  certificate,  and  the  allow- 
ance thereof,  shall  be  sufficient  evidence  of  the  trading, 
bankruptcy,  commission,  and  other  proceedings  prece- 
dent to  the  obtaining  such  certificate;  and  if  any  such 
bankrupt  shall  be  taken  in  execution,  or  detained  in 
prison  for  such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  the  allowance  of  his  certificate, 
it  shall  be  lawful  for  any  Judge  of  die  Court  wherein 
judgment  has  been  so  obtained,  on  such  bankrupt's  pro- 
ducing his  certificate,  to  order  any  officer,  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execu- 
tion, to  discharge  such  bankrupt  without  exacting  any 
fee,  and  such  officer  shall  be  hereby  indemnified  for  so 
doing." 


Wilde  Serjt.  shewed  cause.  The  126th  section  only 
entitles  the  bankrupt  to  his  discharge  where  be  is  ar- 
rested, after  obtaining  his  certificate,  on  a  debt  due 
before  the  bankruptcy,  and  where  he  is  taken,  after  cer- 
tificate, under  a  judgment  obtained  before.  The  De- 
fendant is  in  neither  of  these  predicaments,  and  ought  at 

least 
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least  to  plead  his  certificate.  In  Clarke  v.  Hoppe  {a)  it 
was  held,  that  if  an  action  be  commenced,  and  the  de- 
fendant become  bankrupt  and  obtain  his  certificate,  and 
afterwards  permit  judgment  to  be  signed  for  want  of  a 
plea,  after  which  the  plaintiffs  proceed  against  the  bail, 
the  Court  will  not  relieve  the  bail  on  motion. 


1830. 


Humphreys 

v. 

Knight. 


Adams*  The  practice  has  always  been,  to  enter  an 
esaneretur  in  these  cases;  Joseph  v.  Ortne*  (b)  And 
Clarke  v.  Hoppe  was  anterior  to  the  49  G.  3L  c.  121.  In 
Woolcot  v.  Leicester  (c)  there  was  a  surmise,  that  the  cer- 
tificate had  been  unfairly  obtained :  but  in  Harmer  v. 
Hagger(d)  the  Court  relieved  the  bail  on  motion,  and 
refused  to  question  the  validity  of  the  commission. 
Here,  under  the  121  st  section  of  the  6  G.  4-.  c.  16.,  the 
Defendant  is  entitled  to  his  discharge  from  the  debt 
sought  to  be  recovered  in  this  cause.  But  if  the  bail 
remain  liable,  the  Defendant  is  liable ;  which  is  contrary 
to  the  intention  of  the  legislature. 


Tindal  C.  J.  The  bail  no  doubt  stand  in  the  same 
situation  as  the  bankrupt ;  and  if  they  had  been  damni- 
fied by  any  thing  that  has  taken  place,  so  as  to  have  been 
prevented  from  rendering  their  principal,  we  must  have 
considered  the  question  which  has  been  raised  on  this 
rule*  But  here  they  are  in  a  condition  to  render;  and 
no  question  has  been  brought  before  us  but  the  very 
important  one,  Whether  the  bankrupt  is  entitled  to  be 
discharged  under  the  126th  and  121st  sections  of  the 
statute. 

If  it  be  intended  to  obtain  a  decision  en  that  question, 
we  think  the  bankrupt  should  make  the  application  for 
himself,  and  that  this  rule  should  be 

Discharged* 


(a)  3  Taunt.  46. 
(6)%N.R.  180. 


(c)  6  Taunt.  75. 
(J)  1  B.  J.  33%. 


CASES  in  EASTER  TERM 


May  ax.  Same  Case. 

A  bankrupt,      rpHE  Defendant  having  now  been  rendered  to  prison 

who  obtained  in  discbarge  of  his  bail, 

his  certificate 

before  judg-  Adams  Serjt.  obtained  a  rule  nisi  for  his  discharge, 

ment,  having,    pursuant  to  6  G.  4.  c.  16.  ss.  121.  and  126. 
after  judg- 

rendered  in  Wilde  Serjt,  who  showed  cause,  contended  that  the 

discharge  of  defendant  ought  to  have  pleaded  his  certificate  puis 
held  titled  darre*n  continuance,  and  could  not  b$  discharged  on  a 
to  be  liberated  summary  application.  His  remedy,  was  by  auditd 
on  a  summary  querela. 

although  he  The  act  having  specified  a  case  in  which  the  bank- 

had  not  plead-  rupt  is  to  be  discharged  summarily,  it  may  be  inferred 

ed  his  certifi-  ^^  jn  cases  not  specified  he  must  be  put  to  his  plea. 
caXeptiu  dor*  r  r  r-- 

rtin  contimu-     Section  126. gives  the  discharge  on  summary  application, 

ance"  where  the  judgment  has  been  obtained  before  the  allow- 

ance of  the  certificate.  Here  it  was  not  obtained  till 
after;  and  the  121st  section  only  discharges  the  bank-, 
rupt,  subject  to  the  provisions  of  section  126. 

Adams.  Although  the  certificate  be  obtained  before 
judgment,  the  bankrupt  is  entitled  to  his^ummary  dis- 
charge as  much  as  if  it  had  been  obtained  after;  Boute- 
Jlour  v.  Coats  (a) ;  otherwise  he  might  remain  in  prison  for 
ever,  if  he  neglects  to  plead  puis  darrein  continuance. 
The  object  of  the  126th  section  is  to  free  the  bankrupt 
from  arrest  and  detentions  of  all  kind  after  he  has  ob- 
tained his  certificate;  and  from  the  Court's  having 
required,  in  Clark  v.  Hoppe,  a  surrender  before  the 
bankrupt's  application  for  bis  discharge,  it  must  be  in- 

(a)  Cowp.  sr. 

ferred 
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ferred  that  the  application  after  surrender  is  almost  of 
course.  In  Todd  v.  Masfield  (a),  where  a  defendant 
obtained  a  certificate  under  a  commission  of  bankruptcy 
before  trial,  and  did  not  plead  it  puis  darrein  continu- 
ance, the  Court  relieved  the  bail  on  motion. 


Humphreys 

v. 

Knight. 


Tindal  C.  J.  The  Court  will  decide  on  the  prin- 
ciple to  be  drawn  from  s.  121.  The  preceding  part 
of  the  statute  having  taken  from  the  bankrupt  all  his 
property,  the  121st  section  enacts,  "That  every  bank- 
rupt, who  shall  have  duly  surrendered,  and  in  all  things 
conformed  himself  to  the  laws  in  force  concerning  bank- 
rupts at  the  time  of  issuing  the  commission  against  him, 
shall  be  discharged  from  all  debts  due  by  him  when  he 
became  bankrupt,  and  from  all  claims  and  demands 
hereby  made  proveable  under  the  commission,  in  case 
he  shall  obtain  a  certificate  of  such  conformity,  so 
signed  and  allowed,  and  subject  to  such  provisions  as 
hereinafter  directed;  but  no  such  certificate  shall  re- 
lease or  discharge  any  person  who  was  partner  with  such 
bankrupt  at  the  time  of  his  bankruptcy,  or  who  was  then 
jointly  bound  or  had  made  any  joint  contract  with  such 
bankrupt" 

The  provision  of  this  section  acts  as  a  complete  dis- 
charge from  the  time  the  certificate  is  granted.  Here 
he  had  no  doubt  an  opportunity  of  pleading  his  certifi- 
cate puis  darrein  continuance;  but  as  he  might  have, 
obtained  relief  on  audita  querela,  the  Court  may  inter- 
pose summarily. 

Rule  absolute. 


(a)  3  £.&&*»*• 


CASES  in  EASTER  TERM 


May  ax.  Roe  dem.  Du&ant  v.  Doe. 

i.  Where  the    T  T  PON  affidavits  which  stated  that  the  premises  sought 

lessor  of  the  to  fc^  recovered  in  this  ejectment  had,  in  1824,  been 

Plaintiff)  upon     -  rw%t  _ -  - 

affidavit  that     demised  by  a  written  agreement  to  Thomas  Moore,  the 

a  tenancy  un-    tenant  in  possession ;  that  the  agreement  bad  been  duly 

der  a  *ntte&    executed,  and  was  produced  to  the  Court ;  that  Moore's 

instrument  has  '  r 

been  duly  de-   interest  had  been  duly  determined  by  a  regular  notice  to 

termined,  qUjt .  that  demand  of  possession  had  been  made ;  and 
the  Defendant  t^)at  Moore  had  been  served  with  a  declaration  in  eject- 
may  give  se-     ment  on  the  24th  of  April,  18S0, 

cunty  for  ^  ru|e  n^  was  opined  under  1  G.  4.  c.  87.,  calling 

costs,  a  subse-  ^  '  & 

quent  retak-     on  Moore,   upon   being  admitted  Defendant,    besides 

ing,  if  an  an-    entering  into  the  common  rule  and  giving  the  common 

motion,  must    undertaking,  to  undertake,  in  case  a  verdict  should  pass 

be  alleged         for  the  Plaintiff  to  give  the  Plaintiff  a  judgment  to  be 

with  particu-    gu^gj  Up  against  the  real  Defendant  of  the  term  next 

lanty  and  pre-  r    e 

cision.  preceding  the  time  of  trial ;  and  also  to  enter  into  a 

a.  A  no**0*  recognizance  by  himself  and  two  sufficient  sureties  in  a 
September*  to  reasonable  sum,  conditioned  to  pay  the  costs  and  dam- 
quit  on  the       ages  which  should  be  recovered  by  the  Plaintiff  in  the 

«?™gl5*    «<*i°n. 
of  March,  is  a 

sufficient  half- 
year's  notice  Cto^  Serjt.  shewed  cause,  on  an  affidavit  by  Moore 
that  he  bad  held  the  premises  for  several  years ;  that  on 
the  28th  of  September,  1828,  he  received  notice  to  quit  on 
the  25th  of  March,  1829 ;  that  long  after  the  service  of 
the  notice  to  quit,  he  saw  the  steward  of  the  lessor  of  the 
Plaintiff,  and  retook  the  premises  by  parol ;  that  he  bad 
rented  and  held  them  under  such  parol  agreement  from 
the  25th  of  March,  1829,  till  the  present  time ;  that  he 

was 


to  quit. 
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was  advised  that  there  was  a  valid  tenancy  now  existing, 
and  that  he  had  a  good  defence  to  the  action. 

It  was  contended,  that  the  notice  to  quit  was  insuffi- 
cient, for  want  of  a  full  half  year  between  the  28th  day 
of  September  and  the  25th  of  March  following;  [Tin- 
dot  C.  J.,  a  customary  half  year  is  sufficient;]  and  that, 
at  all  events,  the  case  was  taken  out  of  the  statute  by  the 
subsequent  parol  agreement. 

Wilde  Serjt,  who  supported  the  rule,  urged,  that  to 
take  the  case  out  of  the  statute,  a  new  demise  ought  to 
have  been  shewn  with  precision.  If  there  had  been  a 
new  deihise,  the  defendant  would  have  had  a  good  de- 
fence on  the  merits,  to  which  he  had  not  deposed. 

Tindal  C.  J.  What  the  decision  of  the  Court  might 
have  been,  if  the  affidavit  of  the  tenant  had  been  more 
precise,  I  do  not  say;  but,  as  he  merely  deposes  that 
he  retook  the  premises,  without  saying  for  what  period, 
whether  for  a  month  or  for  a  year,  or  on  what  other 
terras,  I  think,  in  the  absence  of  satisfactory  evidence  of 
a  new  taking,  that  the  case  is  within  the  act,  and  the 
rule  must  be  made 

Absolute. 


CASES  in  EASTER  TERM 


May  28.  Kay,  Assignee  of  Sherwin,  v.  Goodwin. 

The  proceed-     OHERWIN  became  bankrupt,  and  a  commission  was 

tags  under  a  issued  against  him  in  1822,  when  a  deposition  of  one 

commission  of  °.  /  it* 

bankruptcy       Button*  proving  an  act  of  bankruptcy,  was  made  before 

•ued  out  in  the  commissioners. 

nc*  enroUed  Button  died  about  three  weeks  afterwards. 

till  after  the  Subsequently  to  the  passing  of  the  6G.4.  c.  16.,  and 

repeal  of  the  the  repeai  of  5  G#  2#  c  30    Button's  deposition  was  en- 

?G.  a.  f.30.  y  ..iii         -01 

in  iS»5 :  rolled  in  the  way  prescribed  by  the  5  G.  2.  c.  30.,  and  in 

Held,  that         the  way  prescribed  by  6  G.  4.  c.  16. 

admissible  in         Being  offered  in  evidence,  in  support  of  the  Plaintiff's 

evidence,  the     case,  on  the  trial  of  the  above  cause,  it  was  objected  that 

-?* 4'  ,r\l6"    it  had  never  been  duly  enrolled,  and  ought  not  to  be 

not  applying  J  7  °  • 

to  the  enrol-      received. 

ment  of  pro-  The  5  G.  2.  c.  30.  having  been  repealed  at  the  time 
comroj[Jl0^ v  the  document  was  carried  in,  there  could  be  no  enrol- 
anterior  to  the  ment  under  that  statute;  and  the  6  G.  4-.  c.  16.  s.  95., 
act*  applied  only  to  proceedings  subsequent  to  the  passing 

of  the  act. 

A  verdict  having  been  found  for  the  Defendant, 

Taddy  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  deposition  ought  to  have  been 
admitted  in  evidence,  either  under  the  ninety-fifth  or 
ninety-second  sections  of  6  G.  4.  c.  16. 

Adams  Serjt.  shewed  cause.  By  the  ninety-fifth  sec- 
tion of  6  G.  4.,  it  is  enacted,  "  That  all  things  done 
pursuant  to  the  act  passed  in  the  fifth  year  of  king 
George  II.,  and  hereby  repealed,  whereby  it  was  enacted 
that  the  Lord  Chancellor  should  appoint  a  place  where 

all 
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afl  matters  relating  to  commissions  of  bankruptcy  should  1830. 
be  entered  of  record,  and  shopld  appoint  a  person  to 
have  the  custody  thereof,  be  hereby  confirmed:  and  the 
Lord  Chancellor  shall  be  at  liberty,  from  time  to  time, 
by.  writing  under  his  hand,  to  appoint  a  proper  person 
who  shall,  by  himself  or  his  deputy,  (to  be  approved  by 
the  said  Lord  Chancellor,)  enter  of  record  all  matters 
relating  to  commissions,  and  have  the  custody  of  the 
entries  thereof:'9 

And  by  s.  96.,  "  That,  in  all  commissions  issued  after 
the  act  shall  have  taken  effect*  no  commission  of  bank- 
ruptcy, adjudication  of  bankruptcy  by  thtf  commissioners, 
or  assignment  of  the  personal  estate  of  the  bankrupt,  or 
certificate  of  conformity,  shall  be  received  in  evidence  in 
any^  court  of  law  or  equity,  unless  the  same  shall  have 
been  first  so  entered  of  record  as  aforesaid" 

The  enrolment  of  Button's  deposition  not  having 
taken  place  till  after  the  repeal  of  5  G.  2;  c.  30.,  it  cannot 
be  confirmed,  under  s.  95.  above,  as  a  thing  done  pur* 
suant  to  that  act;  and  the  enrolment,  under  s.  96.,  is  of 
no  avail,  Shenrin's  commission  having  issued  long  before 
the  6  G.  4.  took  effect,  while  the  clause  is  confined  in  its 
operation  to  commissions  issued  after. 

By  5. 92.  of  that  statute,  it  is  enacted,  "  That,  if  the 
bankrupt  shall  not  (if  he  was  within  the  United  Kingdom 
at  the  issuing  of  the  commission),  within  two  calendar 
months  after  the  adjudication,  or  (if  he  was  out  of  the 
United  Kingdom,)  within  twelve  calendar  months,  after 
the  adjudication,  have  given  notice  of  his  intention  to 
dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  com- 
missioners at  the  time  of,  or  previous  to,  the  adjudi- 
cation of  the  petitioning  creditors'  debt  or  debts,  of  the 
trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive 
.  evidence  of  the  matters  therein  respectively  contained 
in  all  actions  at  law,  or  suits  in  equity,  brought  by  the 

Vol.  VI.  R  r  assignees 
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IS  SO:        fcisigriees  for  afay  debt  or  demand  for  which  the  bank- 
rupt might  have  sustained  any  action  or  suit." 

But  the  Court  will  not  give  a  retrospective  operation 
to  this  section.  Under  the  5  6. 2.  e.  SO.,  the  proceed* 
ings  of  bankruptcy  were  recorded,  like  depositions  taken 
before  magistrates,  merely  for  the  purpose  of  preserving 
testimony ;  and  whtn  produced  they  were  open  to  the 
taftie  observations  as  any  other  evidence;  bat,  under  the 
new  statute,  the  proceedings  are  made  conclusive,  and 
the  effect  of  holding  the  clause  retrospective  will  be  to 
tfet  up  all  invalid  commissions  of  bankrupt  issued  pre- 
viously to  the  act.  •  This  would  operate  with  great  bard* 
fthip,  both  on  the  bankrupts  under  such  commissions, 
tad  their  debtors ;  on  the  bankrupt,  by  precluding  him 
from  contesting  the  commission,  however  vicious;  on  his 
debtors,  by  rendering  them  liable  to  repay  to  assignees 
What  they  may  have  paid  to  the  bankrupt,  when,  if  the 
commission  be  invalid,  their  payments  ought  to  be  pro- 
lected.  The  Court  will  not  occasion  such  inconvenience 
Without  the  sanction  of  language  expressly  making  the 
clause  retrospective.  But  the  language  of  the  ninety* 
Second  clause,  when  that  of  the  ninetieth  and  ninety* 
sixth  sections  is  considered,  is  rather  prospective  than 
Retrospective*  Key  v.  Cook  (a)  is  an  express  decision  on 
the  point,  and  was  well  considered,  because  die  Chief 
Justice  had  been  at  first  of  a  different  opinion. 

Taddy  and  Andrews ,  Serjts.  in  support  of  the  rule.  As 
the  proceedings  could  not  be  enrolled  under  the  ninety- 
sixth  section  at  least  they  ought  to  stand  under  the 
ninety-fifth,  otherwise  the  parties  are  under  the  hard* 
ship  of  being  excluded  altogether,  which  never  could 
have  been  the  intention  of  the  legislature;  but  at  all 
events  the  plaintiffs  were  entitled  to  give  the  depositions 

(*)  %M.&JP.  7to. 

'  in 
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in  evidence  under  the  provisions  of  the  ninety-second 
section ;  and  there  is  a  fallacy  in  the  word  retrospective:  for 
the  question  is  not  whether  that  clause  is  to  have  a  retro- 
spective operation,  but  rather,  whether  it  applies  to  all 
commissions  or  to  a  particular  class  only.  The  true  con- 
struction of  the  act  is,  that  where  the  word  commission  is 
used  generally,  without  any  limitation,  it  includes  com- 
missions in  existence  at  the  time  the  act  passed ;  where 
the  legislature  intended  to  confine  it  to  commissions 
issued  subsequently  to  the  act,  that  intention  is  clothed  In 
express  words,  as  in  section  ninety-six.  And  this  has 
been  the  principle  of  all  the  decisions  with  the  exception 
of  Key  v.  Cook.  In  Bell  v.  Bilton  (a)  it  was  held,  that 
before  suing  the  surety  of  the  grantor  of  an  annuity  m 
respect  of  arrears  of  the  annuity,  where  the  grantor  has 
become  bankrupt,  the  value  of  the  annuity  must  be 
ascertained  by  the  commissioners,  although  the  annuity 
was  granted,  and  (he  grantor  became  bankrupt  pre- 
viously to  September  1825.  In  Exparte  Grundy  (6),  it 
was  held  that  the  56th  section  of  the  act  was  retrospective 
in  its  operation;  and  that,  although  the  event  upon 
which  a  debt  was  contingent  had  happened  after  a 
commission  had  issued,  and  before  the  6GA.  t.16. 
came  into  operation,  the  sum  of  20002.  was  proveable 
as  a  debt  under  that  commission:  and  the  Lord  Chan* 
etUor  said,  "  such  is  the  construction  which  I  should 
be  disposed  to  put  upon  the  fifty-sixth  section,  if  it 
stood  alone;  but  great  light  is  thrown  upon  the  in- 
tention of  the  legislature  by  reference  to  other  clauses  of 
the  act.  In  that  immediately  following,  the  fifty-seventh, 
which  enables  the  holder  of  any  bill  of  exchange  or 
promissory  note  to  prove  for  interest  where  interest  is 
not  reserved  by  the  instrument,  and  it  is  overdue  at  the 
issuing  of  the  commission,  the  words  are,  <  That  in  all 

.(«)  4  &*pb.  *x5;  (£)  Montag.  &  AFCortb.  313.  31  *•  , 
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1880.      future  commissions  against  any  person  or  persons  liable 
--•  upon  any  bill  of  exchange  or  promissory  note  whereupon 

v.  interest  is  not  reserved,  overdue  at  the  issuing  the  com- 

Ooodww.  mission,  the  holder  of  such  bill  of  exchange  or  promis- 
sory note  shall  be  entitled  to  prove  for  interest  upon  the 
same,  to  be  calculated  by  the  commissioners  to  the  date 
of  the  commission,  at  such  rate  as  is  allowed  by  the 
Court  of  King's  Bench,  in  actions  upon  such  bills  or 
notes.'  It  is  an  argument  fairly  deducible  from  this 
section,  that  where  the  legislature  intended  to  confine 
the  act  to  future  commissions,  the  intention  is  expressed 
in  direct  terms.  The  same  observation  is  applicable  to 
the  ninety-sixth  and  ninety-eighth  clauses,  the  first  of 
.  which  commences  with  the  words :  '  That  in  all  com- 
missions issued  after  this  act  shall  have  taken  effect,'  &&; 
and  the  second  with  the  words :  *  That  after  this  act 
shall  have  come  into  effect,'  &c.  Under  these  circum- 
stances, independently  of  what  I  consider  to  be  the 
obvious  and  legitimate  interpretation  of  the  fifty-sixth 
section,  considered  by  itself,  I  think  the  construction  I 
have  stated,  is  confirmed  by  adverting  to  the  language 
used  by  the  legislature  in  other  clauses,  where  the  opera- 
tion of  the  enactment  was  intended  to  be  confined  to 
the  future.  But,  the  1 35th  section  has  been  cited  as  being 
at  variance  with  this  construction  of  the  fifty-sixth  section. 
The  words  relied  upon  were :  '  That  nothing  herein  con- 
tained shall  alter  the  present  practice  in  bankruptcy, 
except  where  any  such  alteration  is  expressly  declared ;' 
and  the  ^ords  which  follow,  '  That  nothing  herein 
contained  shall  render  invalid  any  commission  of.  bank- 
ruptcy now  subsisting,  or  which  shall  be  subsisting  at 
the  time  this  act  shall  take  effect,  or  any  proceedings 
which  may  have  been  had  thereunder,  or  affect  or  lessen 
any  right,  claim,  demand,  or  remedy  which  any  person, 
now  has  thereunder  or  upon  or  against  any  bankrupt, 
against  whom  any  commission  has  or  shall  have  issued, 
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except  as  is  herein  specifically  enacted ;'  and  it  was  con-     ^  1830»  ^ 
tended  that  the  meaning  of  these  words  are,  that  the         Kay 
statute  shall   not  be  applied  to  commissions  which  ex-  ** 

isted  previously  to  its  coming  into  operation,  except 
where  it  is  expressly  declared  that  the  act  shall  apply. 
But  this  argument  is,  inconsistent  with  the  mode  adopted 
to  confine  the  operation  of  the  statute  in  the  fifty-seventh, 
ninety-sixth  and  ninety-eighth  sections,  and  would,  in 
my  opinion,  extend  the  effect  of  the  clause  beyond  the 
natural  and  obvious  import  of  the  words  used.  It 
remains  to  be  observed,  that  the  case  is  not  devoid  of 
authority.  A  question  analogous  to  the  present,  and 
which  depended  upon  the  construction  of  the  clause 
immediately  preceding  the  fifty-sixth  section,  was  de- 
termined by  the  Court  of  Common  Pleas  in  Bell  v. 
Billon,  (a)  The  judges  were  in  that  case  of  opinion, 
that  where  the  legislature  intended  to  confine  the  opera- 
tion of  the  act  to'  future  commissions,  that  intention  has 
been  expressed.  So  far,  therefore,  as  there  is  any 
analogy  between  the  fifty-fifth  and  fifty-sixth  sections,  I 
consider  the  decision  in  Bell  v.  Billon  to  be  in  point! 
There  have  also  been  decisions  in  this  Court,  which 
appear  to  have  been  grounded  upon  a  similar  construc- 
tion of  the  statute.  As  to  the  consequences  of  the  con- 
struction to  which  I  have  adverted,  it  was  contended  at 
the  bar  that  it  may  be  productive  of  hardship  in  parti- 
cular cases.  It  is  certainly  possible  that  it  may ;  but  in 
other  cases,  as  in  that  before  the  Court,  it  will  operate 
beneficially ;  and  in  the  majority  of  instances  that  can 
be  stated,  I  think  it  will  prove  advantageous  to  cre- 
ditors, and  give  full  effect  to  the  remedy  intended  by 
the  legislature." 

In  Cuming  v.  Welsford  (£),  an  execution   on   a   final 

(a)  *Bingb.(>\s*  (4)  Anit>  $o%. 
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1850.  ^  judgment  by  nit  dicit,  was  held  to  be  within  the  proviso 
of  5. 108.  6  G.  4.  c.  16.,  although  there  was  no  concert 
between  the  parties,  and  the  judgment  was  obtained 
before  the  act  came  into  operation. 

The  object  of  the  act  was  to  produce  peace  between 
bankrupts  and  their  creditors;  it  is  to  be  construed 
beneficially  to  creditors  (s.  135.);  and  though  some 
hardship  may  ensue  in  giving  the  ninety-second  section 
the  construction  now  contended  for,  the  beneficial 
effects  will  greatly  preponderate:  nor  would  the  hard- 
ship in  any  case  be  great,  because  the  documents  are 
only  to  be  conclusive  as  to  the  matters  therein  contained, 
leaving  it  open  to  the  bankrupt  to  dispute  any  other 
matters.  And  the  language  of  the  ninety-second  section 
plainly  has  reference  to  commissions  in  existence  at  the 
time  of  passing  the  act,  being  in  the  past  tense,  *  if  the 
bankrupt  shall  not  have  given  notice.'  Key\.  Cooky 
is  a  decision  of  two  judges  only,  Chief  Justice  Best,  and 
Bwrough  J. ;  and  the  Chief  Justice  having  before  ex- 
pressed a  different  opinion,  the  case  cannot  be  consi- 
dered as  conclusive. 

Tindal  C.  J.  It  appears  to  me,  on  the  best  con- 
sideration which  I  can  give  this  case,  that  the  evi- 
dence which  was  offered  at  the  trial  was  properly  Rejected. 
The  first  question  is,  whether  it  could  be  received 
under  5  G.  2.  c.  30.5.41.  In  order  to  be  competent 
evidence  under  that  statute,  it  must  be  a  deposition  that 
was  duly  enrolled;  and,  therefore,  the  first  question 
is,  whether  there  is  any  power*  as  the  law  now  stands, 
of  enrolling  a  deposition  under  a  commission  issued 
before  the  late  act.  Now,  it  is  perfectly  clear,  that  the 
5  G.  2.  was  repealed  by  the  statute  of  the  6  G.  4.  c.  16. 
I  take  the  effect  of  repealing  a  statute  to  be,  to  obliterate 
it  as  completely  from  the  records  of  the  parliament  as  if 

it 
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U  bad  never  passed ;  and,  it  must  be  considered  as  a  law        1*#0« 
that  never  existed,  except  for  the  purpose  of  those  actions 
which    were  commenced,  prosecuted,   and  concluded 
whilst  it  was  an  existing  law.     It  follows,  therefore,  that 
this  statute  having  been  repealed  by  the  6  G.  4.,  the 
power  of  enrolling  under  the  5  G.  2.  has  perished  with 
that  act     Then,  is  there  any  thing  in  the  6  G.  4.  which 
gives  a  power  of  enrolment  in  a  case  like  the  present  ? 
The  section  which  has  been  relied  upon  is  the  ninety* 
£fth,  but  I  think  that  section  will  not  bear  the  construe* 
tion  of  a  retrospective  effect  to  depositions  that  ought  tip 
have  been  enrolled  under  the  previous  act     That  clause 
says  that  all  things  done  pursuant  to  the  act  passed  in 
the  fifth  year  of  the  reign  of  King  George  II.  and  hereby 
repealed,  whereby  it  was  enacted  that  the  Lord  Chan* 
cellor  should  appoint  a  place  where  all  matters  should 
be  entered  of  record,  &c.  shall  be  thereby  confirmed. 
This  is  not  a  thing  done  under  that  statute;  the  depo- 
sitions bad  n^ver  been  recorded  or  carried  to  the  officer 
who  was  appointed  under  that  statute,  and  the  ninety* 
sixth  section,  which  is  in  continuation  of  the  ninety-fifth* 
gives  a  sense  to  it  by  shewing  that  the  ninety-sixth 
section  at  least  only  refers  to  commissions  issued  after 
the  act  bad  taken  effect.     If  then,  this  is  not  a  deposition 
receiving  its  validity  as  evidence  by  virtue  of  any  enrol* 
meiit  upon  record,  could  it  be  admitted   in  evidence 
simply  as  a  deposition  by  virtue  of  the  ninety-second 
section  of  6  G.  4.    That  brings  us  to  the  more  important 
'  question,  whether  that  ninety-second  section  has  a  re* 
^respective  effect;  or,   more  properly,  whether  it  has 
any  operation  on  commissions  that  were  issued  before 
the  act  passed  s   and  I  think  the  sound   construction 
of  the  section^  taking  at  the  same  time  into  consider- 
ation the  ninety-third  section  which  follows  it,  and  also 
tjie  135th,  is  to  bold  that  it  would  not  have  suck 
operation. 
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1830.  It  appears  to  me,  that  if  the  ninety-second  section  is 

considered  as  affecting  commissions  which  were  then  in 
a  coarse  of  operation,  it  would  materially  alter  the  situ- 
ation both  of  the  bankrupts  and  of  the  parties  claiming  a 
remedy  under  the  commission.  It  would  alter  the  situ- 
ation of  the  bankrupt,  because  it  would  enable  his  as* 
signees,  and  would  enable  other  persons  to  conclude 
him  as  a  bankrupt  without  the  possibility  of  his  con- 
testing his  bankruptcy  within  that  period  of  time  which 
the  statute  meant  to  allow  him.  It  is  only  to  suppose 
that  he  had  been  adjudicated  a  bankrupt  more  than  two 
months  before  this  act  passed;  or,  that  being  absent 
from  England^  he  had  been  absent  a  whole  twelve- 
month, and  he  is  at  once  effectually  concluded  to  all 
intents  and  purposes,  from  all  benefit  of  contesting  the 
commission  issued  against  him.  It  would  also  materially 
affect  the  interests  of  other  persons,  because,  whenever 
this  conclusion  of  evidence  is  to  take  effect,  the  ninety* 
third  section  has  provided  that  parties  who  were  called 
upon '  to  pay  their  debts  should  have  a  power  by  the 
space  of  two  months,  to  pay  their  money  into  court 
during-  which  time  this  question  of  bankruptcy  might  be 
tried ;  that  power  would  also  be  entirely  taken  away 
fjrom  tbem,  and  this  construction  would  entirely  deprive 
them  of  the  benefit  of  that  clause. 

It  seems,  therefore,  to  me,  that  the  1 35th  section* 
which  states  that  the  construction  of  this  act  shall  be 
such  as  not  to  affect  or  lessen  any  right,  claim,  demand, 
or  remedy,  which  any  person  now  has  thereunder,  or 
upon,  or  against  any  bankrupt,  against  whom  any  com* 
mission  shall  have  issued,  (and  so  on,)  would  not  be 
observed  if  we  were  to  put  a  different  construction  upon 
the  act  from  that  which  I  have  stated. 

It  has  been  said,  that  there  are  several  cases  in  which 
the  construction  of  this  act  of  parliament  has  been,  that 
it  should  apply  to  commissions  which  had  been  issued 
and  were  then  in  the  course  of  operation.    That  may 
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be  the  case  when  the  law  has  been  altered  in  general  1880. 
terms,  or  old  provisions  are  re-enacted.  Such  a  general 
alteration  of  the  law  will  apply  as  part  of  the  law  of 
bankruptcy  to  commissions  issued  before  the  new  law ; 
but  when  new  provisions  are  introduced  which  apply 
to  particular  cases,  and  give  entirely  new  remedies,  we 
must  look  to  the  very  words  of  the  sections,  in  order  to 
see  whether  they  apply  or  not  to  by-gone  and  then 
existing  commissions. 

It  seems  to  me,  applying  that  rule  to  the  ninety-second 
section,  that  it  was  not  the  intention  of  the  legislature 
that  it  should  affect  commissions  then  in  existence. 
*  As  to  any  hardship  that  may  be  wrought  upon  the 
assignees  of  bankrupts,  or  upon  other  parties  who  seek 
their  remedy  under  the  commission,  it  can  only  be  said, 
that  the  law  which  required  enrolment  under  the' 5  G.2. 
continued  up  to  the  time  of  passing  this  act,  which  re- 
pealed it;  and,  that  if  they  did  not  think  proper  to  have 
recourse  to  it  to  preserve  these  muniments  which  they 
say  are  material  to  ascertain  the  rights  of  the  bankrupts 
against  other  claimants,  I  can  only  apply  to  them  the 
old  maxim,  Vigilantibus  non  dormientibus,  jura  subve- 
niunt.  It  seems  to  me,  it  is  their  own  fauk  that  any 
omission  has  affected  them. 

Park  J.  I  am  quite  satisfied  from  the  luminous  ex* 
position  which  my  lord  has  just  made  to  the  Court,  that 
the  construction  which  has  been  put  upon  the  act  now, 
and  was  put  upon  it  in  Key  v.  Cooky  is  the  true  construe* 
tion. 

Gaselee  J.  I  think  there  is  a  great  deal  of  difficulty 
in  this  question,  but  considering  as  I  do  that  the  ninety* 
second  and  ninety-third  clauses  are  meant  to  go  together, 
and  that  a  construction  being  put  upon  the  ninety*second 
section  different  from  that  which  the  Court  has  now  put 
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on  it,  would,  in  its  consequences,  annihilate  the  ninety* 
third  section  as  to  ail  cases  arising  before  the  passing  of 
this  act  of  parliament,  I  am  inclined  to  think  that  the 
construction  now  put  upon  the  ninety-second  section,  is 
the  right  one. 

Bosanquet  J.  I  am  of  the  same  opinion.  The  act 
of  Parliament  having  in  some  sections  stated  what  com- 
missions that  act  intended  to  apply  to*  and  in  others 
used  general  terms,  the  Court  ought  to  be  very  certain 
that  the  ninety-second  section,  which  is  the  one  now 
under  consideration,  does  apply  to  antecedent  com- 
missions. But,  after  giving  the  best  attention  to  the  con- 
struction of  that  section  that  I  am  able,  it  does  appear  to 
me  that  it  is  impossible  in  this  case  to  apply  it  to  com- 
missions that  were  issued  before  this  act  came  into 
efiect  This  section,  if  it  is  to  operate  at  all,  makes  the 
deposition  when  it  is  received,  conclusive;  and  it  seems 
to  me  that  it  is  quite  impossible  to  say  that  the  section 
shall  operate  so  as  to  make  the  deposition  conclusive 
in  a  case  such  as  the  present,  when  we  look  to  the  former 
part  of  the  section,  which  says  that  it  shall  operate, 
unless  the  bankrupt,  if  he  shall  be  within  the  United 
Kingdom,  within  two  calendar  months  after  the  ad* 
judication,  or,  if  out  of  the  United  Kingdom,  within 
twelve  months  after  the  adjudication,  has  given  notice 
of  his  intention  to  dispute  the  commission. 

Now,  time  was  certainly  given  in  this  act  in  some 
cases,  to  enable  a  person  becoming  bankrupt  antecedently 
to  the  act,  to  avail  himself  of  the  clause  before  the  act 
came  into  effect  The  act  passed  the  2d  May,  and  time 
is  given  until  the  1st  day  of  September,  but  that  time  does 
not  extend  to  twelve  calendar  months;  and  we  must 
apply  the  same  construction  to  this  section,  whether  the 
party  was  within  the  United  Kingdom,  or  was  without 
the  United  Kingdom. 

It 
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It  seems  to  me  therefore,  that  it  is  impossible,  con- 
sistently with  justice,  to  apply  this  ninety-second  section 
to  the  commission  which  is  the  subject  of  our  present 
consideration.  It  is  to  be  observed,  that  if  the  party 
had  been  disposed  to  avail  himself  of  an  enrolment  under 
the  former  act,  he  had  the  opportunity  of  doing  so  be- 
tween the  time  when  the  new  act  passed  and  the  time 
when  it  came  into  effect,  for  time  was  given  from  the  2d  of 
May  till  the  first  of  September,  and  having  suffered  that 
time  to  go  by,  I  think  he  cannot  now  avail  himself  of 
tins  section  which  would  operate  unjustly,  if  it  were 
allowed  to  take  effect  in  this  case. 

Rule  discharged- 


CLARKSON  V.  LAWSOK.  May  19, 

.  TlBEL,     See  the  declaration,  arte,  266.  Declaration, 

After  the  decision  upon  one  of  the  Defendant's  that  Defend- 
pleas,  as  there  reported,  the  Plaintiff,  who  had  replied  lcd  pi^n^/ 
de  injuria  to  another  plea*  obtained  leave  to  withdraw  a  proctor, 
his  replication  for  the  purpose  of  demurring,  upon  al-  |*  f*Fj^ffi 
lowing  the  Defendant  to  plead  de  novo.    The  Defendant  foea  auspend- 
accordingly,  now  put  in,  first,  a  plea  to  the  whole  de-  «*  &***  ****** 
claration,   on   which   the  Plaintiff  joined  issue;    and,  ^^^ 
secondly,  the  following  plea  1  —  said  suspen- 

And  for  a  further  plea  in  that  behalf,  the  Defendant  Jjjj^ 
saitb,  that  as  to  the  publishing,  and  causing  and  procur-  been  once 
ing  to  be  published  so  much  of  the  said  supposed  libellous  suspended  by 
.matter  as  imputes  or  charges  to  or  against  the  Plaintiff       Held,' that 
that  he,  before  the  said  several  times  when,  &&  had  been  the  libellous 
once  suspended  in  his  aforesaid  profession  and  business  I^^-^i. 
of  a  proctor,  above  supposed  to  have  been  done  by  the  an<i  the  plea 
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said  Defendant,  the  said  Defendant,  by  leave,  &c  sahh, 
that  the  said  Plaintiff  ought  not,  &c,  because,  he  saith, 
that  the  said  Plaintiff,  before  the  said  times  when,  &c  in 
the  said  declaration  mentioned^  wit,  on  the  10th  of  Janu- 
ary in  the  year  last  aforesaid,  had  been  employed  in  the 
way  of  his  aforesaid  profession  and  business  of  a  proctor 
by  one  Thomas  Gtllartj  and  afterwards  and  before  the 
said  several  times  when,  &c,  to  wit,  on  the  day  and  year 
last  aforesaid,  fraudulently  and  extortionately  demanded 
of  and  from  the  said  Thomas  GiUart,  as  and  for  the  sum 
of  money  justly  due  to  him  the  said  Plaintiff  from  the 
said  Thomas  GiUart,  for  the  work  and  labour  of  him  the 
said  Plaintiff  as  such  proctor  done,  performed,  and  be- 
stowed in  and  about  the  business  of  the  said  Thomas 
Gillart  in  pursuance  of  the  last  aforesaid  employment, 
and  for  the  fees  and  disbursements  due  and  made  to  and 
by  him  as  such  proctor  in  respect  thereof,  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  19/.  14*.  4d.  Whereas 
in  truth  and  in  fact,  the  sum  of  money  then  and  there 
justly  due  to  him  the  said  Plaintiff  in  that  behalf,  then 
and  there  amounted  to  a  much  less  sum  of  money,  to 
wit,  the  sum  of  9/.  195.  Sd.  And  the  said  Defendant 
further  saith,  that  afterwards,  and  before  the  said  several 
times  when,  &c.  to  wit,  on  the  13  th  day  of  February  in 
the  year  last  aforesaid,  Sir  John  Nicholl  Knight,  then 
being  Judge  of  the  Prerogative  Court  of  Canterbury, 
caused  the  aforesaid  false,  fraudulent,  and  extortionate 
demand  to  be  taxed  hy  the  proper  officers  of  the  said 
Court  in  that  behalf,  to  wit,  the  Rev.  George  Moore, 
Charles  Moore,  Esq.,  and  the  Rev.  Robert  Moore,  regis- 
trars of  the  said  Court ;  and  that  the  said  officers,  by 
their  deputy  in  that  behalf,  did  afterwards,  and  before 
the  said  several  times  when,  &c,  to  wit,  on  the  20th  day 
of  February  in  the  year  last  aforesaid,  report  in  the  said 
Court  to  the  said  Sir  J.  Nicholl,  as  and  being  such  Judge 
as  aforesaid,  according  to  the  forms  and  practice  of  the 

said 
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said  Court,  that,  upon  such  taxation  of  the  aforesaid 
false,  fraudulent,  and  extortionate  demand,  a  small  part 
thereof  to  wit,  the  sum  of  9/.  19$.  8d.  only,  had  been 
justly  found  due  to  the  said  Plaintiff  from  the  said 
Thomas  GiUarL  And  the  said  Defendant  further  saith, 
that  thereupon  by  reason  of  the  premises,  afterwards  and 
before  the  said  several  times  when,  &c,  to  wit,  on  the 
19th  day  of  March  in  the  year  aforesaid,  the  said  Sir 
J.  NichoU,  as  and  being  Judge  of  the  said  Court,  did 
order,  direct,  and  adjudge  to  be  suspended,  and  did 
suspend  the  said  Plaintiff  from  exercising  the  business 
of  ?  proctor  of  the  said  Court,  for  and  during  the  space 
of  one  year  then  next  following ;  and  did  then  and  there 
direct,  that  at  the  expiration  of  the  space  of  one  year, 
the  said  Plaintiff  should  be  further  suspended  until,  he 
should  appear  and  publicly  make  faithful  promise  to 
abstain  from  all  malpractices  in  the  future  exercise  of 
his  business  as  a  proctor  in  the  said  Court  And  the 
said  Defendant  further  saith,  that  the  said  Sir  «7.  Niclioll 
in  that  plea  mentioned,  and  Sir  J.Nkholl  in  the  said 
supposed  libels  named,  are  one  and  the  same  person ; 
wherefore  the  said  Defendant  afterwards,  at  the  said 
several  times  when,  &c.  did  publish,  and  cause  and  pro- 
care  to  be  published  so  much  of  the  said  supposed 
libellous  matters  in  the  said  declaration  mentioned  as 
imputes  or  charges  to  or  against  the  said  Plaintiff,  that 
be  the  said  Plaintiff  before  the  said  several  times  when, 
&c.  had  been  once  suspended  in  his  aforesaid  profession 
and  business  of  a  proctor  as  he  the  said  Defendant  law- 
fully might  for  the  cause  last  aforesaid,  which  are  *the 
same  publishing  and  causing  to  be  published  the  said 
supposed  libellous  matters  as  are  in  the  introductory 
part  of  this  plea  mentioned:  and  this  &c. 

Demurrer  and  joinder. 

No  general  issue  was  pleaded. 


1850. 


Cross 
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1880.  Cross  Seijt  in  support  of  the  demurrer.    Hie  plea  b 

ill ;  it  is  no  answer  to  any  allegation  in  the  declaration. 
The  Plaintiff  complains  that  the  Defendant  charged 
him  with  having  been  suspended  three  times  for  extor- 
tion 5  and  it  is  no  answer  to  say  that  the  Plaintiff  has 
been  suspended  once.  The  imputation  consists  of  a  single 
assertion  which  is  indivisible ;  the  Plaintiff  does  not 
complain,  and  probably  need  not  have  complained  of  the 
Defendant's  saying  that  he  had  been  suspended  once ; 
that  might  have  been  at  his  own  request,  or  for  a  single 
act  of  venial  error.  But  the  action  is  brought  against 
the  Defendant  for  saying  that  the  Plaintiff  had  been  sus- 
pended three  times,  and  thereby  imputing  to  him  habitual 
misconduct.  The  Plaintiff  does  not  complain  that  he 
has  been  charged  with  a  single  error,  but  that  he  has 
been  charged  with  habitual  misconduct.  The  two  charges 
are  essentially  different,  and  the  plea  which  should  deny 
or  confess  and  avoid,  does  not  deny  or  confess  a  libel 
imputing  habitual  misconduct,  but  a  libel  imputing  a 
single  error,  which  is  not  the  libel  complained  of.  The 
one  offers  a  good  ground  of  action,  when  the  other  per- 
haps might  have  afforded  none ;  and  it  can  be  no  answer 
to  a  well  founded  complaint  of  attack  on  character  to 
say,  that  something  has  befallen  the  Plaintiff  which 
might  not  affect  his  character  at  all. 

Secondly,  the  plea  is  ill  for  uncertainty.  The  declar- 
ation charges  the  Defendant  in  the  first  count  with  pub- 
lishing that  the  plaintiff  had  been  suspended ;  in  the 
second,  with  publishing  that  the  Plaintiff  had  been 
suspended  for  extortion :  the  charges  are  by  no  means 
identical,  because  suspension  for  extortion  would  render 
the  Plaintiff  infamous ;  suspension  generally  might  be 
for  an  honest  cause;  and  the  ))lea  no  where  points  out 
to  which  of  the  two  suspensions  it  is  meant  to  apply. 

The  introduction  of  the  plea  "  as  to  the  publishing 
that  the  Plaintiff  had  been  once  suspended  in  his  business 

of 
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of  a  proctor,  as  above  supposed  to  have  been  done  by 
the  Defendant,"  is  a  reference  to  the  suspensions  men- 
tioned in  the  declaration,  and  as  they  are  two,  the  De- 
fendant ought  to  have  shewed  to  which  of  the  two  the 
plea  pointed* 


1850. 


Wilde  Serjt  The  plea  is  sufficient,  the  charge  of 
which  the  Plaintiff  complains  being  clearly  divisible. 
If  the  Defendant  had  published  that  the  Plaintiff  had 
been  suspended  on  the  1st  of  May,  the  1st  of  June,  and 
the  1st  of  July,  he  might,  after  pleading  to  the  whole 
declaration,  have  pleaded  to  so  much  of  it  as  complained 
of  the  allegation  of  suspension  on  the  1st  of  May,  for 
instance :  and  the  publishing  that  the  Aaintiff  was  sus- 
pended three  times,  is, "in  effect,  the  same  thing  as  pub- 
lishing that  he  was  suspended  on  three  several  days. 
The  allegation  is  of  three  several  incidents,  and  the  De- 
fendant is  at  liberty  to  answer  any  one  of  them  he  may 
be  able  to  meet:  as  if  he  had  charged  the  Plaintiff  with 
Mealing  three  horses,  he  might  have  justified  as  to  one. 

As  to  the  second  objection,  if  the  charge  set  oat  in  the 
first  count  be  supposed  to  differ  from  that  of  the  second, 
The  plea  is  sufficient;  for  at  all  events,  it  refers  to  that 
tcharge,  by  pursuing  the  language  of  that  count  of  the 
declaration  which  was,  "  It  was  strange  that  Mr.  Peddle 
should  have  gone  to  the  Plaintiff  who  had  been  sus- 
pended three  times;"  but  if  it  appears  on  the  whole 
that  the  Charges  complained  of  in  the  two  counts  are 
substantially  the  same,  then  the  words  of  reference  "  As 
above  supposed,"  sufficiently  point  the  plea  to  the  whole 
^complaint  made  in  the  declaration. 


Cross,  in  reply,  insisted  that  the  body  of  die  plea  was 
inconsistent  with  the  introduction,  as  in  Gray  Y.Pindar  (a), 


[a)  sJ8.efP.4a7- 
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Clarkson 

V. 

Lawson. 


where  in  assumpsit  on  a  note  payable  by  instalments ; 
plea  in  bar  as  to  the  said  several  causes  of  action,  except 
the  last  instalment  that,  "  The  said  several  causes  of 
action  did  not,  nor  did  any  of  them,  accrue  within  six 
years ; "  it  was  holden  on  special  demurrer,  that  though 
some  of  the  instalments  might  be  barred  and  others  not, 
yet  the  introduction  to  the  plea  and  the  body  of  it  were 
inconsistent. 


Tindal  C.  J.  The  Plaintiff  has  declared  on  a  libel 
which  imputes  to  him,  according  to  the  first  count  of  the 
declaration,  the  having  been  suspended  three  times ;  and, 
according  to  the  second  count,  the  having  been  suspended 
three  times  for  extortion.  The  plea  now  under  consid- 
eration commences,  "  As  to  the  publishing  and  causing 
and  procuring  to  be  published  so  much  of  the  said  sup- 
posed libellous  matter  as  imputes  or  charges  to  or  against 
the  plaintiff  that  he,  before  the  said  several  times  when, 
&&,  had  been  once  suspended  in  his  aforesaid  profession 
and  business  as  a  proctor,  above  supposed  to  have  been 
done  by  the  said  Defendant,"  and  justifi.es  in  the  truth  as 
to  one  suspension,  "  Wherefore  the  said  Defendant 
afterwards,  at  the  said  several  times  when,  &c.,  did  pub- 
lish and  cause  and  procure  to  be  published  so  much  of 
the  said  supposed  libellous  matters  in  the  said  declar- 
ation mentioned  as  imputes  or  charges  to  or  against  the 
said  Plaintiff  that  he  the  said  Plaintiff,  before  the  said 
several  times  when,  &c,  had  been  once  suspended  in 
his  aforesaid  profession  and  business  of  a  proctor." 

On  demurrer,  two  objections  have  been  raised  to  this 
plea:  first,  that  on  principle  the  charge  contained  in  the 
libel  is  not  divisible;  and  secondly,  that  even  if  it  be 
divisible,  the  plea  is  not  sufficiently  pointed  to  either  of 
the  .various  allegations  in  the  declaration. 

We  think,  however,  that  this  charge  is  severable, 
inasmuch  as  the  measure  of  damages,  on  an  unfounded 
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charge  of  one  suspension,  would  be  different  "boak  the 
measure  on  an  unfounded  charge  of  three  suspensions. 
The  Action  of  libel  proceeds  on  the  principle  that  there 
has  been  malice  in  the  Defendant  and  damage  to  ibe 
Plaintiff.  If  the  Defendant  can  shew  that  the  supposed 
Kbel  is  true  to  its  full  extent,  the  allegation  of  the 
eflristerice  of  malice  seems  to  be  answered*  If  he  prov* 
that  the  Kbel  Is  true  in  part,  the  Plaintiff  ought  not 
to  recover  damage  for  that  part  of  the  imputation 
so  proved  to  be  true.  And  it  would  be  hard  if  it 
were  otherwise:  for  if  that  part  contained,  as  it  often 
might,  the  substance  of  the  charge,  and  the  Defendant 
were  precluded  from  pleading  because  he  could  not 
answer  the  whole,  the  Plaintiff  might  recover  damages 
in  a  ease  where  there  was  neither  injury  nor  malice.  I 
agree  that  When  the  charge  complained  of  is  not  sever* 
able  m  its  nature,  the  Defendant  must  justify  to  the  fiiti 
extent  of  the  charge.  Upon  a  charge  of  murder,  for 
instance,  it  would  be  no  plea  to  allege  that  manslaughter 
had  been  •committed,  because  such  a  plea  would  not 
confess  what  was  imputed  or  any  part  of  it.  But  here* 
when  the  Defendant  says  that  the  Plaintiff  was  suspended 
three  times,  it  is  no  more  than  saying  he  was  supended 
once  on  such  a  day,  once  on  such  another  day,  and  once 
on  a  third  day ,  and  there  can  be  no  doubt  he  may 
confine  his  justification  to  one  of  the  days,  leaving  the 
Plaintiff  to  establish  the  damage  resulting  from  the  re* 
sidne  of  the  charge.  In  Stiles  v.  Nokes  (a),  the  Court 
expressly  says,  *'  The  party  who  requires  the  aepar* 
ation  to  be  made  for  his  own  defence,  ought  to  haw* 
taken  upon  himself  the  burden  of  doing  it,  in  order  that 
the,  Court  might  see  with  certainty  what  parts  he  meant 
to  justify/'  "  A  plea  of  justification  may  be  good  with 
a  general  reference  to  certain  parts  of  the  libel  set  forth 
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1830.  in  the  declaration,  if  the  Court  can  see  with  certainty 
what  parts  are  referred  to ;  as  if  the  reference  be  to  so 
much  of  the  libel  as  imputes  to  the  Plaintiff  such  a 
crime  (e.  g.  perjury),  that  would  be  sufficient  without 
repeating  all  those  parts  again,  which  would  lead  to  pro- 
lixity of  pleading,  and  ought  to  be  avoided."  And  the 
plea  in  that  case  was  only  held  ill,  because  the  various 
component  parts  of  the  libel  had  not  been  sufficiently 
separated  by  the  pleader. 

This  is  a  sufficient  answer  to  the  first  objection.  The 
second  is,  that  the  plea  is  not  sufficiently  pointed  to  the 
particular  charge  in  the  declaration  which  it  is  intended 
to  meet;  but  it  is,  clearly,  sufficiently  applicable  to  the 
charge  in  the  first  count  of  the  declaration,  as  it  pursues 
the  express  language  of  that  charge;  and  I  am  further 
inclined  to  think  that  by  the  words  of  reference,  "  above 
supposed  to  have  been  done  by  the  said  defendant,"  it 
may  be  taken  sufficiently  to  refer  to  the  charge  of  sus- 
pension for  extortion. 

Park  J.  I  am  of  the  same  opinion.  The  plea  is,  at 
all  events,  by  the  words  of  reference,  sufficiently  appli- 
cable to  the  charge  on  the  first  count,  and  is  perfectly 
good  in  other  respects.  The  imputation  complained  of, 
has,  in  effect,  three  dates;  for,  as  Lord  StaweU  and  Sir 
John  Nicholl  do  not  sit  in  the  same  court,  the  alleged 
suspensions  must  have  taken  place  at  different  times; 
and,  as  in  the  case  which  has  been  put,  of  a  charge  of 
stealing  three  horses,  there  seems  to  be  no  reason  why 
the  Defendant  should  not  justify  as  to  one* 

Gaselee  J.  If  a  party,  who  charges  a  plaintiff  with 
having  incurred  three  different  punishments,  would  pay 
greater  damages  than .  if  he  had  alleged  only  one,  he 
must  be  permitted  to  put  on  record,  or  to  give  in 
evidence,  under  the  general  issue,  whatever  would  ex- 
empt 
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empt  him  from  a  portion  of  the  damages  sought  to  be 
recovered.  I  am  rather  inclined  to  think  that  the  fact  of 
a  single  suspension  could  not  have  been  given  in  evidence 
under  a  general  issue  on  this  declaration ;  and,  therefore, 
the  party  is  compelled  to  plead  it  The  introduction  of 
the  plea  being  pointed  to  the  Plaintiff's  having  been  once 
suspended,  that  suspension  necessarily  means,  a  sus- 
pension according  to  the  manner  charged  in  the  declar- 
ation ;  and  to  the  first  count,  at  least,  it  distinctly  applies : 
but  the  plea  goes  *  on  to  show,  in  common  parlance,  a 
suspension  for  extortion ;  for  it  says,  "  That,  upon  such 
taxation  of  the  aforesaid  false,  fraudulent,  and  extortion- 
ate demand,  a  small  part  thereof,  to  wit,  the  sum  of 
9/.  195.  8tf.  only,  had  been  justly  found  due  to  the  said 
plaintiff,  from  the  said  Thomas  Gittart;  and  that,  there- 
upon, by  reason  of  the  premises,  afterwards  and  before 
the  said  several  times  when,  &c.  the  said  Sir  J".  Nicholl, 
as  and  being  judge  of  the  said  court,  did  order,  direct, 
and  adjudge  to  be  suspended,  and  did  suspend,  the  said 
plaintiff  from  exercising  the  business  of  a  proctor  in  the 
said  court." 


18S0. 


Bosanquet  J.  I  am  of  the  same  opinion.  One  plea 
having  been  pleaded  to  the  whole  declaration,  there  has 
been  no  discontinuance ;  and  the  defendant  has  a  right 
to  put  a  second  plea  on  record,  applicable  to  a  portion 
of  the  charge  only,  where  the  matter  is,  in  its  nature, 
severable.  The  libel  here  imputes  to  the  Plaintiff  three 
distinct  suspensions;  and  it  certainly  is  open  to  the 
Defendant  to  justify  as  to  one  of  them,  and  lessen  the 
damages  accordingly;  for  the  suspensions  must  have 
been  in  themselves  separate  acts. 

Then,  as  to  the  applicability  of  the  plea,  if  it  be  taken 

as  a  plea  to  the  charge  of  suspension,  without  specifying 

the  cause  of  suspension,  it  is,  at  all  events,  applicable  to 

the  first  count.     But  I  think  the  introductory  part  of 
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the  plea  applies  as  well  to  the  second  as  to  the  first 
count.  "  Above  supposed  to  have  been  done,"  meang, 
as  supposed  by  the  declaration;  and  then  the  justification 
is  for  matter  which,  in  the  popular  sense  of  thfe  word, 
imports  extortion. 

Judgment  for  the  Defendant,  on  the  second  plea. 


dW** 


Maj%%* 


A  cause  in 
which  there 
was  no  notice 
set  off  having 
been  referred 
by  order  of 
Nisi  Pritu, 
the  Judge, 
during  the  as- 
sizes,  made  a 
second  order 
to  enable  the 
Defendant  to 
give  a  particu- 
lar of  set  off: 
Held,  that 
the  i  G.  4* 
*•  55.  did  not 
authorise  this 
second  order. 


Ashworth  and  Otherfc  v.  HEATHcoffi. 

T>  Y  an  award  in  this  cause,  after  reciting  "  That,  by  k 
certain  order  of  nisi  pf*ius9  made  at  the  assizes 
holden  at  Stafford^  in  and  for  the  county  of  Stafford, 
on  the  6th  of  August,  in  the  year  of  our  Lord  182d,  a 
certain  cause,  wherein  John  Ashworth  the  elder,  John 
Ashworth  the  younger,  and  Thomas  Ashworth,  were  the 
Plaintiffs,  and  Richard  Edensor  Heathtole  Esquire  was 
the  Defendant,  was  referred  to  B.  H.  M.  Esquire,  to 
settle  that  cause,  and  all  matters  in  difference  between 
the  said  parties,  or  any  or  either  of  them ;  and  that 
also,  by  a  certain  other  order  of  nisi  prius,  made  at  the 
same  assizes,  a  certain  cause,  wherein  the  said  Thoinas 
Ashworth  was  the  Plaintiff,  and  the  said  Richard  Edensor 
Heathcote  was  the  Defendant,  wias  referred  to  the  said 
B.  H.  M.  to  settle  that  cause  and  fell  matters  in  difference 
between  the  said  parties  therein ;  and  that  it  was  after- 
wards agreed  by  and  with  the  consent  of  the  cdun&el  for 
the  said  several  parties,  that  the  said  several  orders 
should  be  acted  upon  as  parts  of  one  and  the  same 
order;  and  that  also,  by  a  certain  order  made  on 
the  24th  of  July  1829,  by  the  Honorable  Sir  Stephen 
Gaselee9  one  of  the  Judges  of  the  Court  of  Coibmdn 
Pleas,  in  the  said  last  mentioned  cause,  it  Was  ordered 

that 
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fh*t   £he  Defendant's  attorney  qr  «geqt  should,  ^ifhif)        J83Q. 
four  flays,  deliver  to  the  Plaintiff's  attorney  or  agent  ag     Vyr*.™' 
account  in  writing,  with  dates,  of  the  particulars  of  the  v, 

P^fendant's  set-off,  and  in  default  thereof  that  he  should    Hsathcotb. 
bp  precluded  from  givipg  evidence  in  support  of  such 
spt-off  at  thje  trial  pf  the  cause ;  and  that  no  such  ac- 
count was  delivered  within  four  days  from  the  date  of 
supb   ordpr,  or  at  apy  time  before  the  said  cause  was 
called  pn  for  trial  ancj  the  saicj  last-mentioned  order  of 
nisi prius  was  made  therein;  and  that  after  the  njaking 
of  the  sajd  last-mpntjpned  order  of  nisi  prius,  and  after 
the  first  meeting  of  the  said  reference*  but  during  the 
continuance  of  the  said  assizes,  fhat  is  to  say,  on  .the 
10th  of  August  in  the  year  aforesaid,  a  certain  order 
was  made  in  the  said  last-mentioned  cause  by  the  Hon. 
Sir  John  Vaughan,  one  of  the  judges  of  the  said  assizes, 
whereby  it  vas  ordered  that  the  Defendants  should  be 
at  Jiberty  forthwith  to  deliver  the  particulars  of  set-off  in 
tbaf  cause,  and  such  particulars  were  accordingly  de- 
livered forthwith ; 

The  arbitrator  ordered,  that  a  verdiqt  should  bre  en- 
tered for  the  plaintiffs  in  the  said  first-mentioned  action, 
for  the  sum  of  70/.  6s.  4d*  damages ;  and  awarded  and 
adjudged  that  the  Defendant,  in  the  said  secondly  men- 
tioned cause,  was  indebted  to  the  Plaintiff  in  the  sum  of 
60/.  105.  2c?.,  on  the  causes  mentioned  in  the  last  seven 
counts  of  the  declaration  of  the  Plaintiff;  but  that  the 
Plaintiff  was  indebted  to  the  Defendant  in  a  larger 
amount  on  the  causes  mentioned  in  the  particular  of  set- 
off delivered  as  above'  mentioned ;  and  thereupon  di- 
rected, that  if  the  Court  should  be  of  opinion  that  the 
evidence  of  such  set-off  was  admissible  in  the  cause,  then 
the  verdict  in  the  last-mentioned  cause  should  be  en- 
tered generally  for  the  Defendant;  but,  if  the  Court 
should  be  of  opinion  that  the  evidence  of  such  set-off 
.was  not  admissible  in  the  said  cause,  but  only  as  a  matter 
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in  difference  between  the  parties,  then  the  verdict  in  the 
last-mentioned  cause  Should  be  entered  for  the  Plaintiff 
upon  the  said  last  seven  counts  of  the  declaration  for  the 
Hbatbcote.  sum  0f  50/.  105.  2d.  damages,  and  for  the  Defendant 
upon  the  other  counts  of  the  declaration.  And  further, 
that  the  Plaintiff  should,  in  no  case,  be  entitled  to 
receive  the  said  sum  of  60/.  105.  2d.  of  and  from  the 
said  Defendant,  nor  the  Defendant  to  receive  any  sum 
from  the  Plaintiff,  on  account  of  the  said  set-off;  but 
that  the  account  between  them  should  be  considered  as 
finally  closed  and  balanced,  except  as  far  as  regarded 
any  payments  to  be  made  under  and  by  virtue  of  that 
award.  And  lastly,  that  each  of  the  said  parties  should 
bear  and  pay  his  and  their  own  costs  of  that  reference. 

» 
Wilde  Serjt.  obtained  a  rule  nisi  to  enter  up  in  the 
second  cause,  a  verdict  for  the  Plaintiffs  for  60/.  105.  2d, 
on  the  ground,  that  after  the  order  of  reference,  the 
learned  Judge  was  functus  officio,  and  had  no  authority 
to  make  an  order  enabling  the  Defendant  to  prove  his 
set-off,  especially  as  there  was  no  particular  of  set-off, 
after  a  former  order  to  deliver  ode,  and  the  Defendant 
could  not  have  entered  on  any  Such  proof  had  he  gone 
before  a  jury. 

Russell  Serjt  shewed  cause.     By  1  Geo.  4.  c.56.  s.  5., 
,  after  reciting  "  That  it  is  expedient  that  the  justices  of 

the  Courts  of  King's  Bench  and  Common  Pleas,  and  the 
Barons  of  the  Exchequer  at  Westminster,  and  the  jus^ 
tices  of  Chester,  should  have  powei*  and  authority,  upon 
their  respective  circuits  for  taking  the  assizes,  to  grant 
summonses,  and  to  make  orders  in  actions  and  prosecu- 
tions in  the  manner  hereinafter-mentioned,"  it  is  enacted, 
"  That  from  and  after  the  passing  of  this  act,  it  shall 
find  may  be  lawful  for  the  justices  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  and  the  Barons  of  the  Ex- 
chequer 
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chequer  at  Westminster,  and  the  Justices  of  Chester,  and 
each  and  every,  or  any  one  of  them,  daring  their  respec- 
tive circuits  for  taking  the  assizes,  to  grant  such  and  the 
like  summonses!  and  make  such  and  the  like  orders  in 
all  actions  and  prosecutions  which  are  or  shall  be  depend* 
ingin  any  of  his  Majesty's  Courts  of  record  at  Westmin- 
ster, in  which  the  issue,  if  brought  to  trial,  would  be  to  be 
tried  upon  such  their  respective  circuits,  as  if  such  jus* 
tices  of  the  Courts  of  King's  Bench  and  Common  Pleas, 
and  Barons  of  the  Exchequer,  and  Justices  of  Chester, 
were  respectively  judges  of  the  Court  in  which  such 
actions  or  prosecutions  are  or  shall  be  depending, 
although  such  respective  Justices  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  and  Barons  of  the  Exche- 
quer, and  Justices  of  Chester,  or  any  of  them,  may  not  be 
judges  of  the  Court  in  which  such  actions  or  prosecu- 
tions are  or  shall  be  depending ;  and  such  summons  and 
orders  shall  be  of  the  same  force  and  effect  as  if  such 
Justices  of  the  Courts  of  King's  Bench  and  Common 
Pleas,  and  Barons  of  the  Exchequer  at  Westminster,  and 
Justices  of  Chester,  were  respectively  judges  of  the  Court 
in  which  such  actions  or  prosecutions  are  or  shall  be 
depending/' 

The  judges  of  assize,  therefore,  have  the  same  power 
of  making  an  order  in  the  cause,  as  any  judge  of  the 
court  in  which  the  cause  is  depending;  and  a  judge 
of  the  court  in  which  the  cause  is  depending  might 
have  made  such  order.  An  order  for  further  time  to 
deliver  particulars,  either  of  demand  or  set-off,  is  a  com- 
mon practice.  The  only  question  therefore  is,  whether, 
upon  a  cause  having  been  referred,  a  judge  has  the 
power  of  making  such  an  order  respecting  such  cause 
as  justice  may  appear  to  him  to  require. 

The  cause  was  not  out  of  court,  and  applications  might 

be  made  respecting  it.    Thus  it  has  been  held,  that  a 
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party  nifty  apply  for  a  rale  to  shew  cause  why  the  op- 
posite party  should  not  attend  before  the  arbitrator ;  or 
v.  ~~  *hy  the  arbitrators  should  not  be  directed  to  make 
HsAtBcon.  jijgfc  awaPd  without  waiting  for  such  attendant.  In 
the  case  of  HetUy  v.  Hetky,  Esckeq.  Mich.  Term  1769, 
Cited  in  Kyd  on  Award*  101*  where  a  reference  bed 
been  made  of  certain  causes  of  action  relating  to  the 
adjustment  of  a  long  train  of  accounts,  every  item  of 
which  was  contested,  and  one  of  the  parties  neglected 
to  carry  in  his  Touchers  before  the  time  originally  limited 
to  the  arbitrator  for  making  his  award,  and  the  thne  had 
fceen  repeatedly  enlarged,  in  order  to  give  him  an  oppor- 
tunity of  doing  so,  the  Court  made  a  rule  upon  such 
'party  to  produce  his  vouchers  before  a  certain  day,  and 
further  to  enlarge  the  time  for  making  the  award ;  and 
that  if  he  still  should  neglect  to  attend,  the  arbitrator 
ihouM  proceed  upon  hearing  the  other  party  done. 
And  the  order  of  reference  may  be  amended.  The 
'Court  of  Common  Pleas  amended  an  order  of  Nni 
Prius  (made  a  rule  of  court),  by  inserting  certain  omitted 
shatters  which  were  incident  to  the  stfbstance  of  the 
agreement  between  the  parties :  Moans  v.  Senor.  (a) 

So,  where  an  order  of  Nisi  Prim  had  been  obtained 
upon  Ike  usual  terms  of  filing  no  bill  in  equity,  the 
'Court  permitted  it  to  be  amended  by  striking  out  chose 
words,  as  it  appeared  that  a  bill  in  equity  was  necessary 
fa  order  to  attain  the  justice  of  the  case :  Grimstohe  v. 
Beil.  (b)  In  the  present  case,  the  order  of  Mr.  Baron 
Faughhn  could  not -operate  beyond  an  amendment  <rf  the 
order  of  reference,  and  was  made  according  to  the  jus- 
tice of  the  case  between  the  parties. 

Wilde,  contra,  was  stopped. 

(«)  s  Tamt.  *6».  (h)  4  TmumU  154. 
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Tindal  C.  J.  The  point  is  exceedingly  simple* 
This  was  a  reference  of  a  cause  at  Nisi  Prim :  that  is, 
of  the  cause  as  it  then  stood,  without  any  particular  of 
set-off,  after  a  notice  to  deliver  one,  which  is  the  same  as  Hbathcotb, 
if  there  had  been  no  notice  of  set-off  After  the  re- 
ference the  Judge  made  an  order,  that  a  particular  of 
set-off  Blight  be  delivered,  which  was  virtually  to  put 
the  Defendant  in  a  situation,  circumstanced  as  the  cause 
then  was,  in  which  he  had  no  right  to  stand.  The  Judge 
could  not  remedy  the  consequences  of  the  Defendant's 
Neglect;  and  the  making  this  rule  absolute  will  occasion 
fto  injustice,  for  the  party  will  stand  in  the  same  situation 
as  if  he  had  gone  to  a  jury.  No  set-off  being  suggested 
«m  the  record,  the  verdict  must  have  gone  against  him. 

<  Park  J.  I  am  of  the  same  opinion.  By  1  6. 4. 
c65.  s.5.,  the  Judge  at  the  assizes  is  permitted  to 
make  such  orders  as  if  he  were  a  Judge  of  the  Court  in 
which  the  cause  is  depending,  but  he  has  no  jurisdiction 
when  the  cpuse  is  out  of  Court  In  Bawtree  v.  King  (a), 
the  Court  said  they  could  not  amend  an  order  of 
reference. 

GA8EUEE  J.     The  party  has  placed  himself  in  this 
situation  by  his  own  neglect 

Bosanquet  J.  concurring,  the  rule  was  made 

Absolute. 

(a)  s  B.  M.  167. 
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May  »4-  Chapman  v.  Prickett. 

Devise  of  tes-  HPHIS  was  an  action  of  replevin  for  taking  and  detain- 

utor's  freehold  *    .       4    Plaintiff's  goods  in  a  dwelling  house,  at 

messuages,  »                                ©                                   » 

stock  in  the  £*•  Marys,  Islington. 

funds,  money  The  Defendant  pleaded  several  cognizances,  viz. 

aU  shares  or  lst*  ^s  bailiff  of  JoAn  Hodsoll,  under  a  distress  for 

property  which  126/.  for  three  years'  rent,  due  25th  March  1828,  under 

hC  'wsed  of  a  demise, at  the  y«*ly  ren*  of  42/.  payable  quarterly. 

or  entitled  to,  2dly.  The  like  for  42/.,  one  years'  rent,  due  to  John 

to  trustees  Hodsoll,   25th  March  1828. 

cutors,  in  trust  s<*ry.  The  like  cognizance  as  bailiff  of  John  Burton, 

for  testators  for  126/.  for  three  years9  rent,  due  25th  March  1828, 

^Wldrwf  &c  un<*er  a  demise,   at  the  yearly  rent  of   42/.  payable 

Codicil de-  quarterly;  and 

vising  tes-  4thly.  The  like  avowry  for  42/.  for  one  year's  rent, 

hold tohiT  due  to  &  Burton,  25th  March  1828. 

wife  till  the  Pleas  in  bar, 

expiration  of  lgt  ^hat  pla;ntiff  did  not  h  M  or  enj      as  tenant  t0 

certain  leases,  **                                                                           ,  - 

and  after  that  said  John  Hodsoll,  or  said  John  Burton,  as  stated  in  the 

to  be  sold,  and  several  cognizances,  and 
the  money  to 

be  placed  in  2c*ly.  That  no  rent  was  in  arrear. 

the  funds  for  Upon  the  trial  of  the  cause  before  Tindal  C.  J.  a  ver- 

the  benefit  ^  WM  teken  for  ^  pjaintiff  for  the  sum  Qf  4j#  ^ 
of  testator  s 

children,  as  with  liberty  to  enter  a  verdict  for  the  Defendant  for 

directed  in  the  \2eL  the  rent  distrained  for,  subject  to  the  opinion  of 

Held,  that  *be  Court  on  the  following  case :  — 

the  trustees  The  premises  in  question,  a  dwelling-house  in  the 

took  no  m-^  parish  of  St.  Mart/,  Islington,  were  copyhold,  holden 

copyhold,  and  of  the  manor  of  Barnesbwry. 

that  the  wife  s  Thomas  Lambe  being  seised  thereof  according  to  the 

interest  ter-  .  ,                          ,  •      .                            ,  7 

minatedonthe  custom  of  the  manor,  and  having  surrendered  the  same, 

expiation  of  *                                                                                    (amongst 
the  leases. 
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(amongst  other  copyhold  premises  held  of  the  said  manor,) 
to  the  uses  of  his  will,  and  being  also  seised  of  several 
freehold  estates,  by  his  will,  bearing  date  21st  June, 
1804,  duly  executed  and  attested  to  pass  real  estates, 
gave  and  devised,  among  other  things,  as  follows : 

"  I  give  and  devise  unto  John  Hodsott,  qfCary  Street, 
Lincoln's  Inn,  esquire,  and  Joseph' Boucock,  of  the  Old 
Baity,  stone  mason,  and  the  survivor  of  them,  or  the 
executors,  or  administrators  of  such,  all  those  my  free-, 
hold  messuages  in  FumivaFs  Inn  Court,  Holborn,  and 
also  all  my  stock  or  shares  in  any  of  the  public  funds, 
and  all  money  in  hand,  or  debts  due  to  me,  to  be  placed 
in  the  3  per  cent  Consols  Bank  of  England;  and  all 
shares  or  property  whereof  I  may  be  possessed  or  entitled 
to,  upon  this  special  trust  and  confidence,  that  they  my 
said  trustees  shall  and  do  permit  and  suffer  my  wife,  Maria 
Dove  Lambe,  to  receive  and  take  for  and  during  the  term 
of  her  natural  life,  all  rents  and  profits  of  the  said  mes- 
suages, and  all  other  freeholds  or  leaseholds  that  I  may 
be  possessed  of,  and  the  entire  dividends  and  proceeds 
of  the  said  stock  or  shares  in  the  Bank  of  England,  ex- 
cept the  presents  hereinafter  mentioned,  for  the  support 
and  maintenance  of  herself,  and  all  my  legitimate  issue, 
which  I  now  have,  or  may  hereafter  have  by  her,  except 
as  follows ;  that  is  to  say,  in  case  my  reputed  son,  known 
by  the  name  of  Thomas  Lambe,  shall  live  to  attain  the 
age  of  twenty-one  years,  I  will  and  direct  that  they  my 
said  trustees  shall  and  do  with  all  convenient  speed, 
transfer  and  assign  over  to  him  200/.  stock  of  the  3  per 
cent.  Consols  of  the  Bank  of  England,  part  of  my  stock 
or  share  therein,  and  to  have  no  other  claim  on  my 
property  whatsoever,  but  to  be  in  full  of  all  bequests 
from  me  to  him:  and  I  do  hereby  further  will  and 
direct  my  said  trustees  to  assign  and  transfer  unto  such 
and  every  of  my  lawful  children  the  like  sum  of  400/% 

3  per 
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18S0.  8  per  cent.  Consols,  part  of  my  stoclf  p?  share  therein, 
when  and  so  soon  ft?  they  ^hajl  respectively  attain  their 
respective  ages  of  twenty-one  yearf :  qnd  froni  and  after 
the  decease  of  my  gait}  Fife,  and  all  fny  children  tove 
attained  the  age  pf  tven^y-Qne  yew?,  I  wtyl  and  direct 
that  my  said  trustees)  or  the  survivors  of  ffrejn,  or. the 
executors,  or  administrators  pf  such  survivors,  do  and 
shall  make  an  equal  division  ^mong  and  bptspreen  all  my 
said  children  and  th/eir  heirs,  of  niy  said  thr.ee  freehold 
messuages  either  by  sale  or  otherxwi$e,  as  may  be  deemed 
moat  conducive  to  the  interest  of  niy  sai<J  children ;  pnd 
also  do  and  shall  in  like  manner  transfer  over  untp  my 
said  children  all  the  remaining  part  pf  niy  sjock  or  share 
in  the  S  per  cent.  Consols,  3pn)c  of  England,  and  4)1 
stock  or  shares,  my  property,  estate,  and  effects,  and  to 
divide  the  same  in  equal  shares  ^nd  proportions  among 
and  between  all  my  said  children  and  their  heirs." 

And  the  said  testator  thereby  appointed  the  said 
John  Hodsoll  and  Joseph  Boucoci,  and  hi?  widow,  exe- 
cutors, and  executrix  of  hip  will. 

The  testator  afterwards  made  the  following  codicil. 

"  I,  Thomas  Lambe,  do  hereby  will  and  direct  that 
niy  copyhold  /estate,  in  Church  Street,  Islington,  be 
transferred  to  my  beloved  wife,  Afaria  Dove  Lambe, 
until  the  expiration  .of  the  leases,  and  after  that  time,  as 
soon  as  convenient,  or  within  one  year,  to  be  sold  by 
public  auction,  the  inoney  to  be  placed  in  the  3  per 
cent  Bank  of  England  stock,  for  the  benefit  of  my 
children,  and  their  heirs,  as  directed  in  the  will.  If  it 
should  please  God  to  call  her  before  that  time  of  the  ex- 
piration of  the  leases,  the  copyhold  to  be  sold  by  public 
Auction,  soon  as  convenient,  and  the  money  placed  as 
above  directed.  N*B.  If  there  should  pot  be  money 
sufficient  in  my  possession  at  the  time  of  my  decease  to 
pay  the  fine  of  the  copyhold,  proving   the  will,  and 

funeral 
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Funeral  expensed,  toy  executors  tb  $teU  out  of  the  &  pet- 
cent.  Consols  600/.  dr  ft  small  sum  as  may  bfe  required. 

<c  Witness  my  band,  TfcotfMW  Lambe" 

The  testator  died,  without  having  altered  or  revoked 
his  trill  or  codicil,  on  the  11th  of  May  1806,  seised  df 
the  copyhoM  in  question. 

The  testator  left  hfc  Wife,  the  said  Maria  Dove  Lambe, 
knd  three  lawful  children  by  her,  surviving  himself,  vii, 
Joseph  Lamhe,  MaYia  Dove  Lambe  the  younger,  and 
Harriett  Lambe. 

The  will  and  codicil  tore  proved  by  the  widow  and 
the  Said  John  HodsoU  and  Joseph  Boucock  in  the  j*reh>- 
gative  court  of  Canterbury,  on  the  fiSd  of  May  1806. 

On  the  11th  of  July  1806  the  said  JeAft  HodsoU  and 
Joseph  Boucock  were  admitted  tenant*  of  the  premises  in 
question  on  die  court  rolls  of  the  manor  as  devteees  it 
fee  at  the  Will  of  the  lord,  pursuant  to  the  wfll  tod 
codicil  of  the  testator,  and  upon  the  trusts  therein  men- 
tioned. The  admissidn  stated  the  testatdr's  surrender 
tb  the  use  of  his  will,  his  devise  to  HodsoU  and  Boucock 
of  "  all  his  property  whereof  he  might  be  possessed  dr 
entitled,"  upon  certain  trusts  in  the  will  and  Codicil 
particularly  mentioned,  and  described  the  copyhold  tene- 
ments, of  which  the  lord  of  the  manor  by  his  Steward  did 
deliver  seisin  by  the  rod  according  to  the  custom  of  thie 
manor,  to  hold  the  said  premises,  with  the  appurtenances, 
unto  the  said  HodsoU  and  Boucock)  and  their  heirs9  pur- 
suant to  the  said  will,  of  the  lord  of  the  manor,  by  the 
rod,  &c. 

The  said  Maria  Dove  Lambe,  the  widdw,  on  the  12th 
of  August  1807,  intermarried  with  John  Burton,  one  of 
the  persons  under  whom  the  Defendant  made  cogni- 
zance; and  she  died  bn  the  23d  of  N&dember  1825, 
without  having  had  issue  by  the  said  John  Burton. 

The  three  legitimate  children  of  the  testator  all  died 

in 


V. 
frftlO&ff. 


606 


CASES  in  EASTER  TERM 


1830. 


in  the  lifetime  of  their  mother  under  the  age  of  twenty- 
one  years,  unmarried  and  without  issue. 

Letters  of  administration  of  the  personal  estate  of  the 
said  Mrs.  Burton,  and  of  the  testator's  said  three  infant 
children,  were  granted  by  the  .prerogative  court  of  the 
Archbishop  of  Canterbury  to  the  said  John  Burton  at  the 
times  following :  namely,  of  the  personal  estate  of  the 
said  Mrs.  Burton,  on  the  3d  of  February  1824;  of  the 
said  Joseph  Lambe,  Maria  Dove  Lambe  the  younger, 
and  Harriett  Lambe,  on  the  9th  of  February  1824. 

The  said  Joseph  Boucock  died  on  the  5  th  of  February 
1825,  leaving  the  said  John  Hodsoll,  who  was  the  other 
person  under  whom  the  Defendant  made  cognizance, 
him  surviving. 

The  lease  mentioned  in  the  will  of  the  premises  in 
question  expired  the  25th  of  December  1821 . 

Plaintiff  was  let  into  possession  by  Mrs.  Burton  in 
October  1823,  to  hold  from  Michaelmas  preceding,  at 
the  yearly  rent  of  42/.,  payable  quarterly;  and  re- 
mained in  possession  from  that  time  up  to  the  time  of 
the  distress. 

The  question  for  the  opinion  of  the  Court  was, 

Whether,  upon  the  facts  stated,  the  Defendant  was 
entitled  to  a  verdict  upon  any  or  either  of  the  cogni- 
zances before  mentioned. 

If  the  Court  should  be  of  opinion  the  Defendant  was 
entitled  to  a  verdict  under  either  of  the  said  cognizances, 
then  a  verdict  was  to  be  entered  for  the  Defendant  for 
such  sum  ns  the  Court  should  direct,  and  the  value  of 
the  goods  distrained  to  be  taken  as  of  the  value  equal  to 
the  rent  in  arrear. 

But.  if  the  Court  should  be  of  opinion  that  the  De- 
fendant was  not  entitled  to  a  verdict  upon  either  of  the 
cognizances,  then  the  verdict  was  to  stand. 

This   case   was  argued  twice.     Wilde  and  Scriven 

Serjts. 
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Seijts.  for  the  Plaintiff.    Lowes  and  Taddy  Serjts.  for        1830. 
the  Defendant. 

For  the  Plaintiff  it  was  argued,  that  none  of  the 
cognizances  could  be  sustained :  for  first,  the  copyhold 
.did  not  pass  under  the  will  to  the  trustees ;  and  secondly, 
•whatever  interest  in  them  passed  to  the  widow  of  the 
testator  under  the  codicil,  determined  on  the  expiration 
of  the  leases  in  1821,  or  at  all  events  on  her  death ;  so 
that  her  executor  had  no  interest  during  any  portion  of 
the  time  covered  by  the  cognizances  under  him. 

The  copyholds  did  not  pass.    The  word  property,  the 
only  word  on  which  an  argument  can  be  raised,  has 
always  been  construed  to  mean  personal  property,  unless 
an  intention  appear  on  the  will  that  it  should  be  applied 
to  freehold*     From  Rose  v.  Bartlett  (a)  to  Thompson  v. 
LavoUy(b\  this  has  been  the  uniform  decision  of  the 
-courts :  and  any  generality  of  expression  in  a  will  may 
be  limited  by  particularity  of  intention,  made  apparent  in 
other  parts  of  the  will  or  codicil :  Timexvell  v.  Perkins  (c) 
Rome  v.  Yeud(d)9  Doe  v.  HurreU{e\  Nemland  v.  Mar* 
joribanlcs  (g),   Doe  v.  Rout  (A),   Monk  v.  Mawdsley  (i) 
WooUam  v.  Kenworthy.  (k)    Here,  so  far  from  any  inten- 
tion to  pass  real  property  of  any  kind  under  the  word 
property,  a  contrary  intention  plainly  appears:  for  the 
testator  having  first  disposed  of  his  freehold  property, 
then  proceeds  to  his  personalty;  namely,  stock  in  the, 
funds,  money  in  hand,  debts  due,  and  then,  all  shares 
or  property  of  which  he  might  be  possessed;  clearly 
meaning  property  of  the  same  nature  as  shares.     But 
the  codicil  makes  the  matter  still  plainer,  for  he  there 
disposes  of  the  copyhold  as  something  which  he  had 


(a)  Cro.  Car.  192. 

(b)  2B.&P.  303. 

(c)  %  Ath.  10a. 

(0  5B.&jf.  x8. 


(g)  5  Taunt.  *68. 
lb)  7  Taunt.  79. 
(i)  z  Sim.  386. 
(i)  9  f*f.  Jum.  137. 
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bmitted  to  pass  by  his  will;  and  the  trustee*,  bong 
neither  named  in  nor  referred  to  by  the  codicil,  cab  take 
nothing  under  it 

The  circumstance  of  their  having  been  admitted  makes 
no  difference  in  the  case,  becaase  admission  will  net 
confer  any  interest  on  a  party  who  possesses  nme  inde- 
pendently of  such  an  admission,  nor,  if  he  have  any 
interest,  will  the  admission,  however  extensive  in  its 
terms,  confer  a  greater  interest  than  he  is  really  entitled 
to.  Co.  Copy,  s.  41.  Bedddey  v.  Lcppingweil  (a),  Zand 
v.  JFbrse.  (h) 

But  assuming  that  the  trustees  took  any  interest  under 
the  wiH,  or  codicil,  or  both  together,  they  took  k  only 
for  the  purposes  of  carrying  into  execution  the  trusts  *f 
die  will  and  codicil;  they  would,  therefore,  take  no 
greater  interest  than  was  necessary  for  the  due  evoca- 
tion of  Che  trusts;  Doe  v.  Simpson  (c\  Doe  v.  Bar- 
throp{d)y  Doe  v.  Niokolk(e),  Doe  v.  Timins[g)  Hawk* 
v.  Hanker  \h)i  and  a  fee  was  not  necessary  for  the  pur- 
poses of  the  present  will  4  a  mere  power  to  sell  would 
have  sufficed. 


For  the  Defendant  it  was  aigued,  that  the  trustees 
took  a  legal  fee  under  the  will  and  codicil  taken  toge- 
ther, in  order  to  enable  them  to  carry  into  execution 
the  trusts  expressed  therein.  Unless  they  took  a  fee 
when  they  entered  on  die  trust,  they  rould  not  hate 
been  in  a  situation  to  sell  and  divide  the  property  after 
the  death  of  the  widow;  and  if  they  once  took  a  fee, 
there  was  nothing  in  ihe  will  to  defeat  that  amount  of 
interest  at  a  subsequent  period.  It  could  scarcely  he 
disputed  that  they  took  an  interest  greater  than  for  life 
by  the  express  words  of  the  will,  and  if  so,  such  an 


(a)  3«8«r/-.i53d* 
(6)  7jE«j/,  186. 
(c)  5  Eajt,  i6a. 
V)  5  Taunt.  38a. 


(0  x  3.  &f  Cr&6. 
(g)  x&&f  A.  J30. 
(*)  3B.&;4.537. 
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interest  could  only  be  abridged  or  defeated  by  something 
incompatible  with  it  appearing  on  the  will. 

In  Doe  v.  Nicholls  (a),  where  a  testator  devised  to 
trustees,  in  trust  for  his  only  son,  all  his  freehold  and 
copyhold  lands,  to  be  transferred  to  him  as  soon  as  he 
should  attain  to  twenty-one  years  of  age ;  and,  in  case 
he  should  die  before  he  attained  to  the  age  of  twenty- 
one  years,  then  to  A  B.9  his  heirs  and  assigns :  It  was 
held,  that  the  trustees  took  in  the  copyhold  lands  an 
estate  for  years  determinable  on  the  son's  attaining  the 
age  of  twenty-one  years,  or  by  his  death  before  that 
period. 

Bat  if  any  thing  remains  to  be  done  by  the  trustees, 
though  a  mere  matter  of  form,  as,  to  support  contingent 
remainders;  Biscoe  v.  Perkins  (b);  their  estate  continues. 

Then,  the  word  property  in  the  will  was  sufficient  to 
pass  copyhold,  if  such  appeared  to  be  the  testator's  in- 
tention ;  Nicholls  v.  Butcher  (c),  Noel  v.  Hoy  (d) ;  and 
assuming  such  intention  to  be  apparent,  the  operation  of 
the  word  is  not  limited  by  its  being  accompanied  with 
words  designative  only  of  personal  property,  as  shares,  8cc 

In  Doe  v.  Langlands  (*),  a  testator  possessed  of  real 
and  personal  property,  after  several  pecuniary  legacies, 
"  gave  and  bequeathed  all  and  every  the  residue  of  his 
property,  goods  and  chattels,  to  be  divided  equally  be- 
tween A.  and  2?.,  share  and  share  alike,  after  all  his 
debts  paid ;"  the  personalty  was  not  quite  sufficient  to 
pay  all  the  debts  and  legacies,  but  it  was  held,  that  the 
word  property,  though  thus  followed  by  goods  and  chat- 
tels, was  sufficient  of  itself  to  carry  the  realty. 

And  in  Doe  d.  Andrew  v.  Lainchbury  (g),  it  was  held, 
that  a  devise  of  all  the  residue  of  the  testator's  "  money, 
stock,  property,  and  effects,  of  what  kind  or  nature 
soever,"  to  A  and  £.,  "  to  be  divided  equally  between 


1830. 


(a)  1B.&C.336- 
(c)  18Ftfi.jun.x93. 

Vol.  VI. 


Tt 


(d)  $  Madd.  38. 

(e)  14J&W/,  370. 
(g)  xx /far/,  390. 
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them,  share  and  share  alike,"  would  pass  real  as  well  as 
personal  estate,  where  from  other  parts  of  the  will  it  ap- 
peared that  the  testator  had  applied  the  words  property 
and  effects  to  real  estate.  As  where  he  began  his  will  by 
stating,  "  as  to  my  money  and  effects,  I  dispose  thereof  as 
follows,'1  &c.,  and  then  proceeded  to  dispose  of  parts  of 
his  real  estate. 

Now,  it  cannot  be  supposed  that  the  testator  here 
meant  to  die  intestate  as  to  his  copyhold  property,  after 
having  expressly  mentioned  it  in  his  codicil.  But,  by  his 
codicil,  he  does  not  devise  the  copyhold  to  his  widow 
immediately;  he  directs  "  that  it  be  transferred  to  her:" 
And  unless  it  passed  to  the  trustees  under  the  word  pro- 
perty in  the  will,  who  was  to  transfer  it  ?  This  transfer 
was  one  of  the  trusts  for  which  the  trustees  Were  named. 
There  is  no  ground  for  the  argument  that  a  mere  power 
would  have  sufficed,  since  the  devise  to  the  trustees  is 
direct,  and  conveys  an  interest  It  is  a  devise  to  them 
in  trust  to  sell,  &c,  and  not  a  mere  direction  that  the 
property  shall  be  sold.  Co.  Lit.  s.  169.  Sugd.  on 
Powers,  174.,  and  the  authorities  there  cited. 

Assuming,  then,  that  the  widow  had  a  trust  estate  in 
the  copyhold,  her  connection  with  the  trustees  is  suffi- 
cient to  raise  a  privity  between  them  and  the  tenant  In 
Qree  v.  Rotte  (a),  an  entry  by  a  cestui  que  trust  was  held 
sufficient  to  prevent  the  statute  of  limitations  from  run- 
ning against  the  trustee.  The  death  of  the  widow  did 
not  determine  her  interest ;  it  only  enabled  the  trustees 
to  sell  according  to  the  trusts  of  the  will :  and  till  they 
have  effected  a  sale,  the  widow's  interest  continues  in  her 
executor. 

Cur.  ado*  vult. 


Tindal  C.J.    This  is  an  action  of  replevin,  in  which 
th*  Defendant  £rst  makes  cognizance  as  bailiff  of  Join 


(«)  iLd.Rajm.iit. 
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HodsoU  for  rent  due  the  25th  of  March  1828;  and 
secondly,  as  bailiff  of  John  Burton  for  the  same  rent ;  and 
(he  question  raised  by  this  sjtecial  case  becomes  this,  — 
whether  thetrustees  took  such  estate  in  the  copyhold  under 
the  will  or  codicil  as  to  support  the  cognizance  in  the 
name  of  die  surviving 'trustee,  or  whether  the  wife  took 
such  interest  therein  under  the  codicil  as  to  support  the 
cognizances  in  the  name  of  her  personal  representative. 

And  looking  at  the  will  and  codicil,  which  are  framed 
very  inartificially,  with  the  view  of  discovering  the  in- 
tention of  the  testator,  we  think  he  did  not  intend  to 
pass  by  his  will  any  interest  in  the  copyhold  premises  in 
question  to  the  trustees  named  therein. 

The  testator  appears  to  have  known  the  distinction 
between  freehold,  copyhold,  and  leasehold  property ;  for 
his  will  begins  with  the  express  devise  to  his  trustees  of 
three  freehold  messuages,  and  then  gives  direction  as  to 
the  rents  and  profits  of  the  same  messuages,  and  all  other 
freeholds  or  leaseholds  that  he  might  be  possessed  of,  and 
lastly  directs  the  division  of  his  said  three  freehold 
messuages,  either  by  sale  or  otherwise,  amongst  his 
children.  Looking,  therefore,  at  the  will  alone,  we  see 
no  words  which  would  comprehend  the  copyhold  within 
the  devise  to  the  trustees,  for  the  word  property  in  the 
will  cannot  be  held  to  refer  to  real  property  without 
doing  violence  to  the  context  of  the  clause  in  which' that 
word  occurs;  and  when  it  appears  that  the  testator,  after 
making  his  will,  though  how  long  after  is  left  uncertain, 
makes  a  codicil  specifically  disposing  of  his  copyhold,  it 
affords  a  strong  ground  of  inference  that  the  testator 
thought  his  copyhold  property  was  not  included  in  his 
will;  and  it  still  further  supports  this  construction,  that 
the  general  effect  of  the  disposition  of  the  copyhold  by 
the  codicil  is  the  same  as  that  of  the  freehold  which  had 
already  passed  by  the  wilj,  viz.  that  the  wife  of  the 
testator  shduld  receive  the  rents  and  profits  during  her 
Tt  2  ftfe» 
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life,  and  after  her  death  a  sale  should  take  place  and  a 
division  be  made  amongst  the  children.  So  that  the 
disposition  of  the  copyhold  made  by  the  codicil  would 
appear  to  have  been  unnecessary,  except  upon  the  sup- 
position that  the  testator  thought  he  had  not  disposed  of 
it  by  the  will. 

If,  then,  the  copyhold  did  not  pass  by  the  will,  as  we 
think  it  did  not,  so  neither  did  it  pass  to  the  trustees  by 
the  codicil ;  for  they  are  not  named  in  the  codicil  either 
expressly  or  by  any  necessary  implication :  so  that,  upon 
the  whole,  there  appears  no  estate  in  the  trustees  out  of 
which  the  relation  between  landlord  and  tenant  could  be 
created,  and  the  cognizances  in  the  name  of  the  surviving 
trustee  do  therefore  altogether  fail. 

The  second  cognizance  depends  on  the  nature  of  the 
interest  which  the  wife  took  under  the  codicil:  and  it 
appears  to  us  that  it  was  the  manifest  intention  of  the 
testator,  that  her  interest  in  the  respective  parts  of  die 
copyhold  should  be  co-extensive  with  the  leases  which 
were  then  in  existence  of  those  respective  parts,  unless 
in  the  event  of  her  death  before  the  determination  of  the 
respective  leases,  in  which  case  her  interest  was  to  de- 
termine with  her  life.  And  as  the  case  finds  that  the 
lease  which  includes  the  premises  for  the  rent  of  which 
this  distress  was  taken,  expired  on  the  25th  of  December 
1821,  it  follows  that  the  whole  of  the  rent  distrained  for 
accrued  since  the  time  when  the  wife's  interest  under 
the  codicil  had  expired,  •  and  consequently  that  there 
could  be  no  holding  by  the  tenant  under  her  personal 
representative. 

We  therefore  think,  upon  the  second  cognizance  alsot 
the  verdict  must  be  entered  up  for  the  Plaintiff;  that  he 
did  not  hold  under  Burton,  as  the  Defendant  has  alleged; 
and  that,  upon  the  whole,  the  verdict  is  to  stand  as  entered 
for  the  Plaintiff. 

Judgment  for  the  Plaintiff 
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Doe  dem.  Pearson  v.  Roe.  May  ** 

CfTORKS  Serjt.  had  obtained  a  rule  nisi  for  a  mort-  A  mortgagee 
gagee  to  be  permitted  to  defend  in  this  cause  as  l*Iwtf£f"mt" 
landlord.  ixG.%.  *.xa* 

The  affidavit  of  the  mortgagee,  on  which  the  motion  to  come  in 
was  made,  did  not  state  that  the  mortgagee  had  any  in-  ^^^  m 
terest  in  the  question  between  the  contending  parties ;  ejectment,  an- 
on the  contrary,  it  was  rather  to  be  collected  that  the  ,ew  hc  ^  *"r 

terested  in  toe 
mortgagee  was  put  forward  to  serve  the  purposes  of  the  result  of  the 

tenant ;  upon  which,  iuit. 

.  Wilde  Serjt.,  who  shewed  cause,  contended  that  the 
Court  ought  not  to  permit  the  mortgagee  to  defend  as 
landlord,  unless  he  had  an  interest  in  the  question  be- 
tween the  parties. 

Storks*  He  may  be  presumed  to  have  an  interest  in 
any  question  touching  the  laud  conveyed  to  him,  and  is 
always  admitted  to  defend,  unless  a  case  of  collusion  be 
clearly  made  out.     Doe  d.  Tilyard  v.  Cooper  (a). 

Tindal  C.  J.  This  is  a  motion  under  the  1 1 G.  2.  c.  1 9., 
by  which  the  Court  is  enabled  to  allow  the  landlord  to 
make  himself  a  Defendant  in  an  ejectment  for  property 
demised  by  him,  upon  certain  terms  prescribed  by  the 
statute;  and,  under  that  statute,  a  mortgagee  has  some- 
times been  considered  as  a  landlord.  But  the  question 
to  be  considered  in  all  cases  is,  whether  he  be  himself 
interested  in  the  result  of  the  suit,  or  whether  he  be 

(a)  8  T.  R.  645- 

T  t  3  merely 
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rjertty  set  in  motion  for  the  purposes  of  some  other  per- 
son ;  and,  upon  the  affidavits  before  us,  we  think  that 
the  latter  is  the  case  in  this  instance.  The  mortgagee 
does  not  swear  that  he  is  himself  interested  in  the  result, 
and  it  is  probably  immaterial  to  him  under  whom  the 
tenant  immediately  holds.  We  think,  therefore,  he 
does  not  bring  himself  within  the  terms  of  the  act, 
by  shewing  that  this  is  his  own  motion^  and  the  rule 
must  be 

Discharged. 


Jfcfa/*4* 


Blogg  v.  Kent. 


THHE  Plaintiff  declared  on  an  agreement  to  take  him 
into  a  certain  employment  at  the  end  of  a  twelve- 
month. 

The  Defendant  pleaded,  first,  the  general,  issue; 
secondly,  that  there  was  no  memorandum  of  the  agree- 
ment in  writing  signed  by  the  party  to  be  charged,  or  his 
agent,  as  required  by  the  statute  of  frauds. 

The  Plaintiff  replied,  that  there  was  such  a  writing; 
on  which  the  Defendant  joined  issue,  and  obtained  a 
judge's  order  for  an  inspection  of  the  writing. 

Toddy  Serjt  moved  to  discharge  this  order,  on  an 

tiff     tied.       affidavit  that  the  writing  referred  to  in  the  replication 

that  there  wit  consisted  only  of  letters  from  the  Defendant's  agent. 

•och  a  writing:      He  submitted,  that  such  letters  did  not  constitute  the 

was  bound  to    *gre*ment9  but  were  merely  evidentiary  of  it;  and  that 

permit  an  in-    therefore  the  Defendant  was  not  entitled  to  an  inspeo- 

spection  of  it      f- 

by  Defendant,    tl0n* 

although  it  consisted  only  of  a  letter  from  Defendant's  agent. 

Wilde 


Plaintiff  de- 
clared on  an 
agreement  to 
employ  him 
at  the  end  of 
a  year. 

Defendant 
pleaded  the 
general  issue, 
and  that  there 
was  no  memo-> 
random  in 
writing  of  the 
agreement,  as 
required  by 
the  statute  of* 
frauds.   Plain- 
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Wilie  Seijt,  who  shewed  cause,  urged,  that  upon  these 
pleadings  the  Plaintiff  could  not  succeed,  unless  he 
shewed  an  agreement  in  writing ;  and  as  he  admitted  by 
his  replication  he  held  such  a  writing,  he  must,  upon  the 
principle  of  all  the  cases  on  the  subject,  be  considered 
a  trustee  for  both  parties,  and  bound  to  produce  the 
writing. 

Toddy*  The  present  case  goes  beyond  all  that  have 
preceded  it,  in  calling  for  documents  which  are  only 
evidence  of  a  contract,  and  not  the  contract  itself.  If  * 
the  Defendant  had  pleaded  the  general  issue  only,  he 
would  not  have  discovered  the  existence  of  the  writing  \ 
and  he  ought  not  to  be  placed  in  a  better  situation  by 
putting  on  the  record  a  plea  unnecessary  to  his  defence, 
since  the  matter  advanced  in  it  might  have  been  taken 
advantage  of  under  the  general  issue. 

Tindal  C.  J.  Upon  the  whole  of  these  pleadings  it 
appears  that  there  is  a  memorandum  in  writing  of  the 
agreement,  on  which  the  Plaintiff  proceeds.  I  think  no 
objection  arises  from  the  circumstance  of  there  being 
two  pleas ;  for  the  purposes  of  this  application  it  must 
be  taken  as  if  there  were  but  one,  and  then  the  repli- 
cation virtually  inserts  in  the  declaration  an  averment  of 
an  agreement  in  writing.  It  appears  that  one  party 
only  has  a  copy ;  and  it  comes  round  to  the  ordinary 
case,  that  where  there  is  only  one  copy  of  the  contract 
in  dispute  between  the  parties,  the  party  who  holds  it 
is  a  trustee  for  the  production  of  it  to  the  other  party. 
The  writing,  therefore,  must  be  product!  to  the  Defend-  . 
ant,  and  the  rule  for  setting  aside  the  judge's  order  be 

Discharged. 
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Apleaofpri-  TN  this  action  the  Defendant,  after  imparling  with  a 

▼ilege,  after  a  saving  of  all  exceptions  to  the  writ,  pleaded  his  pri* 

parlance,  10  ill  vilege  as  an  attorney  of  the  Court  of  King's  Bench, 
on  demurrer  $ 

tiff  cannot    *       ^e  P^tH?  treated  the  plea  as  a  nullity,  and  signed 
treat  it  as  a      judgment;  whereupon  Cross  Serjt.  obtained  a  rule  nisi 

S0^""1  t   to  ■*  ailde  ^  i11^*1*1* ■»  i"eg«lar- 

Wilde  Serjt.  The  plea  is.  a  nullity,  and  the  Plaintiff  is 
entitled  to  judgment.  It  is  a  plea  to  the  jurisdiction  of 
the  Court;  Chatland  v.  Thornley  (a) ;  and  a  plea  to  the 
jurisdiction  of  the  Court  cannot  be  pleaded  after  a 
special  imparlance,  with  a  saving  of  all  exceptions  to  the 
writ,  .bill,  or  count:  if  it  be  proposed  to  plead  such 
a  plea  after  imparlance,  the  Plaintiff  must  obtain,  by 
application  to  the  Court  within  the  first  four  days  of 
term,  a  genteral  special  imparlance,  with  a  saving  of 
ail  advantages  and  exceptions  whhtsoever  (6).  Without 
such  a  condition,  it  would  be  inconsistent  for  the -De* 
fendant  to  disclaim  the  jurisdiction  of  a  Court  of  which 
he  had  claimed  an  indulgence. 

Cross.  This  is  not  a  plea  to  the  jurisdiction*  but  a 
plea  of  privilege;  and  Bac.  Abr.  .Pleas  (E.)  and  Gilb* 
Hist.  C.P.  185.,  are  authorities  to  shew  that  it  may  be 
pleaded  after  affepecial  imparlance.  Even  if  it  were 
otherwise,  the  question  is  at  least  a  question  of  nicety 
and  difficulty,  which  was  debated  on  demurrer  in  Went- 
worth  v.  Squibb  (c) ;  and  the  Plaintiff  should  have  de- 


$" 


1%  Bast*  544* 

',  Wm.  Sound.  %.  n.  (a).     Bac.  Abr.  Abatement  (C). 
(c)  1  Lut<w.  43**40. 
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tatirred  or  have  applied  to  the  Court,  instead  of  snapping        1 880. 
a  judgment  and  treating  as  a  nullity  a  plea  the  validity 
of  which  was  at  least  a  matter  for  discussion. 

Tindal  C.J.  We  think  that  this  plea  would  not 
have  been  sustainable,  if  demurred  to!  at  the  same  time* 
as  the  question  involved  a  point  of  nicety,  the  party  was 
not  entitled  to  treat  the  plea  as  a  nullity.  The  judgment, 
therefore,  must  be  set  aside,  on  condition  of  the  De- 
fendant's pleading  to  the  merits  of  the  action. 

Rule  absolute. 


Carter,  Assignee  of  Peer,  a  Bankrupt,  v*        Maj  %Am 
Breton. 

T^ROVER  by  the  plaintiff,  as  assignee  of  Peer,  for  four  After  a  secret 
horses.  act  of  bant- 

At  the  trial  before   Tindal  C.  J.  Middlesex  sittings  defendant  ac* 
after  Hilary  term,  it  appeared  that  after  Peer  (a  coaoh  cepted  a  bill 
proprietor)  had  committed  the  act  of  bankruptcy  on  which  forlfcdm  foT 
the  commission  issued,  and  which  act  was  unknown  98/.  at  three 
to  the  Defendant,  the  Defendant  accepted  a  bill  of  ex-  months,  which 
change  for  98/.  at  three  months  for  Peer's  accommoda-  auditor  stand- 
tion;  this  bill  was  immediately  transferred  by  Peer  to  ingbyi 
Bamford,  one  of  his  creditors,  who  carried  it  away.  coursVof  the 

After  this  transaction,  but  in  the  course  of  the  same  same  day,  P. 

day,  Peer  and  the  Defendant  had  a  conversation  as  to  ?|r!ed,to  ^ 

'  Defendant 

security  to  be  given  to  the  Defendant  in  consideration  of  four  }ume9  M 

his  acceptance;  and  it  was  agreed  between  them  that  Peer  security  for 

70/.  of  the 
98A  The  horses  were  subsequently  delivered  to  the  Defendant,  who  paid  the  98/.  bill 
when  it  became  due: 

Held,  that  the  transaction  was  not  protected  by  the  eighty-second  section  of 
6  0. 4.  c.  16. 

should 


919  CASES  in  EASTER  TERM 


CABTia 


183a  should  sell  to  the  Defendant,  for  70/.,  the  four  horses 
which  were  the  subject  of  the  present  action.  In  order 
to  accommodate  Peer%  he  was  permitted  for  a  short  time 
Breton,  to  continue  to  employ  them  with  his  coach;  but  they 
were  subsequently  delivered  to  the  Defendant,  who  paid 
the  982.  bill  when  it  became  due.  The  commission 
was  issued  against  Peer  within  two  calendar  months  of 
the  Defendant's  accepting  the  bill  of  exchange.  The 
jury  found  that  there  was  a  bon&Jide  sale  of  the  horses* 
and  gave  their  verdict  for  the  Defendant. 

Spankie  Serjt.  obtained  a  rule  nisi  for  a  new  trial  on 
various  grounds,  but  the  decision  of  the  Court  turning 
exclusively  on  the  question,  whether  or  not  the  above 
transaction  amounted  to  a  sale  under  the  eighty-second 
section  of  6  G.  4.  c.  16.,  this  report  of  the  previous  dis- 
cussion is  also  limited  to  that  point. 

Wilde  Serjt.,  who  shewed  cause,  relied  on  the  finding 
of  the  jury :  he  maintained  also  that  the  whole  dealing 
between  the  Defendant  and  Peer  was  one  transaction ; 
that  the  Defendant  had  in  effect  purchased  the  horses, 
by  paying,  at  Peer's  request,  a  creditor  of  Peer's ;  that  it 
was  immaterial  whether  the  horses  were  paid  for  by 
money  or  bills,  and  equally  so  whether  the  money  or 
bills  were  put  into  Peer's  hands,  or  at  his  request  into 
the  hands  of  his  creditor  standing  by.  The  manifest 
object  of  the  statute  was  to  protect  bon&fde  transfers, 
and  there  was  nothing  to  impeach  the  bonajldes  of  this. 

In  Hill  v.  Famett  (a),  where  A.  purchased  of  jB.,  a 
hop  merchant,  a  library,  and  paid  him  the  value,  and 
B.9  at  that  time,  had  committed  an  act  of  bankruptcy,  of 
which  A.  had  no  knowledge;  it  was  held,  that  the 
assignees  could  not  recover  the  value  of  the  books,  with- 
out at  least  tendering  the  price,  inasmuch  as  the  payment 

(a)  9  JB.  &  C.  as- 

made 
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ftiade  by  A.  was  declared  valid  by  the  6  G. 4.  c.  16.  s.  82.; 
and  in  order  to  give  full  effect  to  that  enactment,  A. 
must  at  least  have  a  lien  on  the  books,  in  respect  of 
which  he  had  made  the  payment,  until  the  assignees 
tendered  him  the  sum  paid-  Cash  v.  Young  {a)  is  a 
decision  to  the  same  effect  on  the  statute  1  Jac.  1.  c.  15. 
j. 14.,  which  protected  payments  made  in  the  ordinary 
course  of  trade. 


Carter 
Bretow. 


Spankie.  The  bonajldes  of  the  transfer  will  not  entitle 
the  Defendant  to  retain  these  horses,  or  protect  the  tran- 
saction, unless  it  can  be  said  to  amount  to  a  payment  to 
a  creditor  of  the  bankrupt  on  the  day  of  the  transfer, 
within  the  meaning  of  the  eighty-second  section  of  6  G. 4. 
a  16.,  which  enacts,  "that  all  payments  really  and  bonafide 
made  by  any  bankrupt,  or  by  any  person  in  his  behalf, 
before  the  date  and  issuing  of  the  commission  against  such 
bankrupt/  to  any  creditor  of  such  bankrupt,  (such  payment 
not  being  a  fraudulent  preference  of  such  creditor,)  shall 
be  deemed  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  such  bankrupt  committed/'  Here,  were  two 
separate  transactions :  the  acceptance  of  the  bill  for  the 
accommodation  of  the  bankrupt;  and  subsequently  the 
transfer  of  the  horses  by  the  bankrupt  to  the  acceptor,  by 
way  of  security  for  the  payment  of  the  bill,  for  which  he 
had  made  himself  responsible.  At  the  time  of  the  accept- 
ance, and  transfer  of  the  bill  to  Bamford,  the  transfer  of 
the  horses  to  the  Defendant  had  never  been  thought  of. 
It  is  impossible,  therefore,  to  say  that  the  bill  was  given 
to  the  creditor  as  payment  for  the  horses.  It  was  given 
as  an  accommodation  to  the  bankrupt ;  and  the  horses 
were  afterwards  made  over  to  the  acceptor  in  return  for 
that  accommodation.  It  would  be  a  violent  application 
of  the  voripov  tt-poripov,  to  call  this  a  sale.     In  Hill  v. 


(*)  2B.&C.413. 


Farnetty 
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-Carter 

v. 
Breton. 


FarrieU,  the  transaction  was  at  least  tmoJUztu,  though 
even  there  it  was  doubted  whether  the  assignees  had  not 
the  right  to  rescind  it ;  and  in  Cash  v.  Young  there  was 
a  payment  to  a  creditor.  Bot  in  Bishop  v.  Crawshay  [a\ 
where  A.9  a  merchant  in  London,  ordered  goods  to  be 
made  by  B.9  a  manufacturer  in  the  country;  the  goods 
were  made  to  order,  but,  before  they  were  forwarded  to 
to  A.9  B.  committed  an  act  of  bankruptcy,  and  after- 
wards shipped  the  goods,  having  previously,  but  after 
the  act  of  bankruptcy,  drawn  upon  A.  a  bill  of  exchange 
tor  a  larger  sum  than  the  price  of  the  goods  ordered, 
which  bill  A.  accepted,  not  then  knowing  that  B.  had 
committed  an  act  of  bankruptcy:  the  goods  having 
afterwards  come  to  the  possession  of  A.,  it  was  held, 
that  the  assignees  were  entitled  to  recover  them,  because 
the  property  in  them  remained  in  the  bankrupt,  both  at 
the  time  when  the  act  of  bankruptcy  was  committed,  and 
when  the  bill  was  accepted  by  A.9  and  therefore  this  was 
not  a  payment  protected  by  the  1  Jac.  1.  c.  15.  s. 14.,  be- 
cause A.  was  not  a  debtor  of  B.  at  the  time  when  the 
acceptance  was  given. 

Cur.  adv.  vult. 


Tindal  C.  J.  One  question  in  this  case,  and  the 
,  only  one  upon  which  it  is  necessary  to  give  a  decision,  is, 
whether  the  transaction  between  the  bankrupt  and  the 
Defendant,  under  which  the  delivery  of  the  horses  was 
made,  falls  within  and  is  protected  by  the  eighty-second 
section  of  the  statute  6  G.  4.  c.  16. 

The  Defendant,  at  the  request  of  the  bankrupt,  after  the 
committing  of  a  secret  act  of  bankruptcy,  accepts  a  bill 
of  exchange  for  987.  for  the  bankrupt's  accommodation, 
which  bill  is  paid  to  Bamford,  a  creditor  of  the  bank- 
rupt, who  carries  the  same  away. 


(a)  3*.  &C.4I5* 


In 
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-    In  the  course  of  the  same  evening,  but  after  that       1830; 
transaction  is  completed,  the  bankrupt  and  the  Defend- 
ant have  further  conversation  as  to  the  security  to  be 
given  to  the  Defendant,  and  it  is  agreed  between  them 
that  the  bankrupt  shall  sell  to  the  Defendant  four  of  his 
horses,  being  the  same  horses  for  which  this  action  of 
trover  is  brought,  for  70/.,  being  part  of  the  amount  of 
the  acceptance.    The  horses  are  at  a  subsequent  time 
put  into  the  possession  of  the  Defendant,  and  the  bill  for 
982.  is  paid  by  the  Defendant  when  it  arrives  at  maturity. 
These  are  the  facts  of  the  case.     It  is  contended  by  the 
Defendant,  that  the  transaction  is  protected  by  the  eighty- 
second  section  of  the  statute,  on  the  authority  of  the  two 
cases  to  which  he  has  referred.     It  is  to  be  observed, 
that  in  each  of  these  cases,  the  transaction  was  that  of 
a  direct  distinct  sale  and  payment  of  the  price ;  and  the 
Court  of  King's  Bench  held  the  earlier  case  to  be  within 
the  protection  of  the  1  Jac.  1.   c.  15.,  and  the  latter 
within  the  eighty-second  section  of  the  recent  act,  not 
upon  the  ground  that  the  property  passed  by  the  sale, 
but  that  the  payment  could  not  be  deemed  a  valid  pay- 
ment for  any  beneficial  purpose  to   the  party  paying, 
unless  he  was  allowed  to  retain  the  goods  so  long  as  he 
was  kept  out  of  the  money.    In  fact,  no  one  of  the  bank- 
rupt acts  protects  a  sale  by  the  bankrupt,  as  a  sale,  but 
merely  the  payment  of  the  price. 

But  this  case  appears  to  us  not  to  be  so  much  a  sale  of 
goods  with  payment  of  the  price,  as  a  sale  of  goods 
with  an  agreement  to  set  off  the  price  against  a  liability 
on  the  part  of  the  bankrupt. 

It  would  be  dangerous  to  extend  the  application  of  the 
decided  cases  so  as  to  give  effect  to  a  set-off  in  conse- 
quence of  a  subsequent  sale. 

This  was  an  acceptance  lent  by  the  Defendant  for 
a  larger  sum,  without  any  reference  to  the  sale  of  the 
horses,  which  was  not  then  thought  of;  and  whether  at 

a  short 
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1480.  a  short  interval  before,  or  at  a  long  one,  can  make  no 
difference  in  the  principle  of  the  decision.  Treating, 
therefore,  the  acceptance  by  the  Defendant,  which  was 
afterwards  honoured,  as  an  actual  advance  of  money, 
which  is  the  most  favourable  way  of  considering  it  for 
the  Defendant,  the  transaction  amounts  to  no  more  than 
a  set-off  of  fllbe  price  of  the  horses  against  a  by-gone 
debt;  which  set-off  is  agreed  upon  after  a  secret  act  of 
bankruptcy :  and  we  do  not  think  this  can,  in  any  point 
of  view,  be  considered  a  payment  within  the  eighty* 
second  section  of  the  act 

The  case  seems  to  us  to  come  nearer  that  of  Bishop 
v.  Cramshay,  cited  by  the  Plaintiffs,  than  that  of  Hill  v. 
Farnell. 

The  consequence  is,  that  a  new  trial  roust  be  had. 

Rule  absolute. 


REGULA  GENERALIS. 

It  is  ordered  by  the  Court,  that,  in  future,  in  Hilary 
and  Trinity  terms,  no  motion  for  a  new  trial  shall  be 
heard,  unless  such  motion  be  actually  made  within  the 
•first  four  days  of  each  of  the  said  terms. 

N.  C.  TlNDAL. 

J.  A.  Park. 
S.  Gaselee. 
J.  B.  Bosanquet. 
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CASES 

ARGUED  and  DETERMINED  1830. 

ur  THE 

Court  of  COMMON  PLEAS, 

AMD 

OTHER  COURTS, 

IN 

Trinity  Term, 

In  the  Eleventh  Year  of  the  Reign  of  George  IV, 


Lafitte  v.  Slatter.  Jwu  is. 

A  CTION  by   indorsee  on   a   bill   of  exchange  for  The  drawer 

315/.  16s.  10rf.,  drawn  by  Defendant  February  18.  ^ure^bSl  is 

1829,   at  four  months   after    date,   and  accepted    by  entitled  to  no. 

Henry   Tebbs,  payable  at   Messrs.   Barnetts  and  Co.  ticeofdisho- 

T        I       1   Qs        *  n0Ur>  ^lh0}iBh 

lAmbard  Mreet.  he  know8  thc 

About  a  fortnight  after  the  bill  became  due,  the  De-  bill  will  not  be 

feodant  received  a  letter  from  the  Plaintiffs  attorney  ***    J    * 

•  .*  acceptor}  pro- 
demanding  payment, .  but  no  express  notice  of   dis-  vided  he  has 

honour  was   ever  given,   and   the   Plaintiff  sought  to  reas0P  t0.«xr 

supply  the  omission  by  shewing  that  the  Defendant  had  paid  t>y  any 

no  effects  in  the  hands  of  Tebbs,  and  knew  the  bill  would  <*ner  person, 

not  be  paid  by  him :  as  to  which,  the  evidence  was,  a  med   over" 

conversation    between  the  Defendant  -  and    Tebbs    in  against  such 

May  1829,  when  Tebbs  said  that  he  had  received  no  I*™00* 

Vol.  VI.  U  u  value 
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value  for  the  bill ;  that  he  had  not  (he  means  of  taking 
it  up ;  and  that  he  was  a  ruined  man,  in  consequence  of 
the  conduct  of  one  Rose,  who  had  got  him  to  accept  the 
bill.  The  Defendant  expressed  surprise!  saying  Rose 
had  told  him  that  Tebbs  was  indebted  to  him,  Rose. 
Tebbs  denied  -the  existence  of  any  such  debt :  but  it  was 
explained  to  him  that  die  Defendant  was  not  die  person 
to  pay  the  bill,  he  having  reason  to  expect  that  Rose 
would  provide  funds  for  the  payment,  and  that  at  all 
events,  if  Rose  did  not  pay,  the  Defendant  would  have  a 
remedy  over  against  Rose. 

Tebbs  and  the  Defendant  had  never  had  any  trans- 
actions together,  but  it  came  out  that  Rose  owed  the 
Defendant  1000/. 

A  verdict  having  been  found  for  the  Plaintiff,  at  the 
trial  before  Itndal  C.  J.,  London  sittings  after  Michael- 
mas term  last,  with  leave  for  the  Defendant  to  move  to 
set  it  aside  and  enter  a  nonsuit, 


Wilde  Serjt  moved  accordingly.  The  drawer  of  a 
bill  is  primd  facie  entitled  to  notice  of  dishonour ;  the 
party  who  sues  must  establish  the  ground  of  dispensation, 
if  any  exist,  and  there  is  seldom  such  a  coincidence  of 
circumstances  as  to  admit  of  such  dispensation.  It  must 
be  shewn,  that  neither  when  the  bill  was  drawn,  nor 
when  it  became  due,  had  the  acceptor  any  assets  in 
respect  of  which  there  was  a  reasonable  expectation  the 
bill  would  be  paid;  it  should  also  be  shewn,  that 
neither  among  the  parties  to  the  bill,  nor  elsewhere, 
were  there  any  one  against  whom  the  drawer  had  any 
expectation  of  reimbursing  himself;  for  if  he  have  any 
such  expectation,  he  is  entitled  to  notice,  in  order  that 
he  may  enforce  his  claim  without  delay.  The  mere 
circumstance  that  the  party  sued  knew  the  bill  would 
not  be  paid  by  the  acceptor,  does  not  dispense  with  die 
necessity  of  giving  him  notice  of  dishonour.    Staples  v. 

Okines, 


in  the  Eleventh  Yeae  of  GEO.  IV. 


68* 


Okines(a)9  Clegg  v.  Cation  (b),  Whitfield  v.  Savage  (c), 
Esdaile  v.  Sawerby  (d) ;  where  Lord  EUenborough  said, 
"  As  to  knowledge  of  the  dishonour  by  the  person  to  he 
charged  on  the  bill,  being  equivalent  to  due  nptice  of  it 
given  to  him  by  the  holder,  the  case  of  Nicholson  v, 
Gouthit  is  so  decisive  an  authority  Against  that  doctrine^ 
that  we  cannot  enter  again  into  the  discussion  of  it ;"  and 
Bayley  J.,  "  It  was  said  in  Tindal  v.  Brawn  (e),  that  notice 
means  something  more  than  knowledge."  In  Cory  f. 
Scott  (g)  Abbott  C.  J.  said,  "  That  decision,  which  sub- 
stituted knowledge  for  notice,  I  have  always  regretted,  be- 
cause it  introduced  nice  distinctions  into  the  law,  instead 
of  adhering  to  a  plain  and  intelligible  rule.  As  J  have 
always  thought  that  it  would  have  been  better  never  to 
have  considered  knowledge  as  equivalent  tp  notice,  I 
cannot  consent  to  carry  the  law  one  step  further," 

Nor  will  the  known  insolvency  or  bankruptcy  of  the 
acceptor  dispense  with  notice.  Russell  v.  Langstaffefji)* 
Warrington  v.  Furbor  (i\  Nicholson  v.  Gouthit  (£),  Uohde 
v.  Proctor  (/),  Smith  v.  Beckett  (m),  Thackray  v.  Black- 
en, (n)  If  there  be  any  expectation  that  the  bill  will 
he  paid,  notice  cannot  be  dispensed  with.  Orr  v.  Ma- 
gmnis  (o),  JLegge  v.  Thorpe  (p),  Mucker  v.  Hitler,  ( q) 
And  if  the  party  sued  have  any  remedy  over,  though 
not  on  the  bill,  be  is  entitled  to  notice.    Brown  v. 


183Q. 


Taddy  Serjt  shewed  cause,  and  relied  on  Bickerdibe 
•v.  Bollman  (s),  where  it  was  established  that  a  drawer  is 


(a)  xJZjp*33*. 

(A)  3B.WP.a39. 

(c)  *£.&/>.  477. 

(d)  u  East > ill. 

(e)  iT.R.  167. 
(g)  1B.&  A.  6a*. 
\b)  Dougl.si$. 

(i)  %Eastt%A%. 
(A)  %H.Bl.  610. 


(/)  4-B.  &fC.5i7. 

(m)  13  Ifajf,  187. 

{n)  3  Campb.  164. 

(0)  7  £0/4358'. 

ip)  i%  Eajt,  171. 

(q)  3Campb.u1.  i6Bajt,4$+ 

(r)  15  East>  ai6. 

(j)  1  T.  R.  405. 


Uu  2 


not 
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not  entitled  to  notice  where  he  has  no  effects  in  the 
hands  of  the  drawee,  because  he  cannot  be  injured  by 
want  of  notice:  and  the  Court  will  not  look  beyond  the 
parties  to  the  bill.  The  circumstance,  therefore,  of  the 
drawer  expecting  the  bill  to  be  paid  by  a  stranger,  or 
having  any  remedy  over  against  him,  will  not  of  itself 
entitle  him  to  notice.  In  Brawn  v.  Mqffey  and  Cory  v. 
Scott,  the  expectation  of  payment  and  the  remedy  over 
were  confined  to  parties  to  the  bill. 

Taddy  then  contended,  that  the  letter  of  the  Plain- 
tiff's attorney  was  equivalent  to  notice  of  dishonour; 
but  the  Court  decided  at  once  that  it  was  clearly  in- 
sufficient 


Wilde  in'  support  of  his  rule,  (Russell  Serjt  was  with 
him,)  observed,  that  the  decision  in  Bickerdike  v.  Boll- 
man  had  always  been  disapproved  of,  and  could  not  be 
supported  except  under  circumstances  precisely  the 
same*  It  was  distinguishable  from  the  present  case  in 
the  circumstance  that  the  drawer  had  no  remedy  over. 


Tindal  C.  J.  Bickerdike  v.  BoUman  has  always  been 
considered  as  an  excepted  case  ;  and  perhaps  it  applies 
only  where  the  bill  has  been  accepted  for  the  accom- 
modation of  the  drawer,  who,  in  such  case,  if  he  knew 
that  the  acceptor  had  no  assets,  can  incur  no  damage 
from  want  of  notice.  The  principle  of  that  case,  there* 
fore,  is  not  to  be  extended.  And  in  many  other  deci- 
sions, particularly  in  Backer  v.  Hitler  (a)  it  has  been  laid 
down,  that  the  drawer  is  entitled  to  notice  if  he  have 
reasonable  ground  to  expect  the  bill  will  be  paid, 
although  he  have  no  assets  in  the  acceptor's  hands. 

The  question,  therefore,  is,  whether  as  the  evidence 
.stands  in  this  case,  the  drawer  had  reasonable  grounds 


(a)  i6Eajt>43. 


to 
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to  expect  that  the  acceptor  or  some  one  else  would  pay 
the  bill,  although  the  drawer  had  no  assets  in  the  ac- 
ceptor's hands ;  and  when  we  find  the  acceptor  saying 
he  had  not  the  means  of  paying  the  bill  in  consequence 
of  Rose's  misconduct,  it  seems  to  have  been  understood 
that  Rose  was  the  person  who  was  to  take  up  the  bill. 
And,  as  Rose  owed  the  drawer  1000/.,  he  had  occasion 
to  watch  the  proceedings  of  Rose  as  well  as  of  the  ac- 
ceptor, and  so  was  exposed  to  injury  by  the  want  of 
notice. 
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Park  J.  was  absent  at  chambers,  but  his  concurrence 
in  the  judgment  was  stated  by  the  Chief  Justice. 

Bosanquet  J.  (a)  The  general  rule  is,  that  the  drawer 
is  entitled  to  notice  of  the  dishonour  of  the  bill,  and 
Bickerdike  v.  BoUman  is  an  excepted  case,  the  principle 
of  which  is  not  to  be  extended.  In  the  case  of  an  ac- 
commodation bill,  the  drawer  has  no  reason  to  expect 
the  bill  will  be  paid  unless  he  pays  it  himself;  but  in 
other  cases  it  is  established,  that  the  drawer  is  entitled 
to  notice  if  he  have  a  reasonable  expectation  that  the 
bill  be  paid.  It  is  manifest  here  that  the  drawer  lent 
his  name  in  the  expectation  that  Rose  would  provide 
for  the  bill ;  he  was,  therefore,  entitled  to  notice  of  its 
dishonour. 

Rule  absolute. 

(a)  Gaselee  J.  delivered  no  during  the  argument  on  the  part 
opinion,  not  having  been  present    of  the  Plaintiff. 
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J**  it.  Hamilton  v.  Jon*s,  Pitt,  and  Another. 

The  ■herb?  ^HE  Defendants  Jones  and  Pitt  having  been  arrested 

™y*5Je.n.  in  this  cause,  and  the  bail  of  which  they  had  given 

contempt  for  notice  not  having  justified,  the  sheriff  was  ruled  to  bring 

not  bringing  in  the  body,  and  the  rule  having  expired,  an  attach- 

nut  in  bail  to  n,ent  issued  against  him  ;  when  the  old  bail-piece  being 

surrender  the  still  on  the  file,  the  sheriff,  without  the  knowledge  of 

Df^Bndan*        the  Defendants,  put  in  fresh  bail  for  the  purpose  of  ren- 

witnoot  tne  

content  of  the  dering,  and  then  rendered  the  Defendants. 

Defendant,  Pitt,  one  of  the  Defendants,  now  objected  in  person 

•undine  the"     *°  ^*8  conrse  as  irregular,  contending,  that  as  long  as 
original  bail-     the  old  bail-piece  remained  on  the  file,  the  original  bail 

'^"ffl131  *ere  a^one  coinPetent  to  render  the  Defendants,  for 
which  he  referred  to  Sharp  v.  Sheriff (a\  and  contended, 
on  the  authority  of  Bex  v.  Sheriff  of  Essex  (ft),  and  many 
6ther  cases,  that  after  the  attachment  had  issued,  the 
sheriff  could' not  purge  his  Contempt  except  with  the 
consent  of  the  Defendants.  Park  J.  havihg  referred  to 
Evans  v.  Swete  (c ),  the  Defendant  Pitt  admitted,  that 
what  he  complained  of  had  prevailed  in  practice,  but 
urged  that  the  practice  was  erroneous,  and  at  variance 
with  all  the  other  cases. 

Tindal  C.  J.  No  case  has  been  made  oat  for  the 
interference  of  the  Court,  on  this  ground.  The  De- 
fendant complains  that  he  has  been  rendered  to  prison 
by  persons  who  are  strangers  to  him;  but  it  appears 
by  his  affidavit,  that  those  persons  were  bail  put  in  by 
the  sheriff  for  the  purpose  of  rendering :  the  question, 

(a)  7  T.  R.  *»6.  (4)  s  T-  *•  *M*  (c)  %  Bingh.  371. 

there- 
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therefore,  is,  whether  the  practice  of  this  Court  allows 
the  sheriff  to  put  in  bail  to  protect  himself,  where  the 
bail  put  in  by  the  Defendant  have  omitted  to  justify. 
There  are  several  cases  which  establish  that  he  has  the 
power  of  doing  so,  and  in  particular  Haggett  v.  Ar- 
gent, (a)  Such  has  been  the  invariable  practice,  and  it 
must  be  immaterial  to  the  Defendant  whether  he  is 
surrendered  by  one  set  of  bail  or  the  other. 

As  to  the  objection,  that  the  sheriff  cannot  do  this 
after  he  is  in  contempt,  however  it  might  be  urged  on 
the  part  of  the  Plaintiff,  if  he  waives  it,  it  is  not  open 
to  the  Defendant  to  raise  such  an  objection ;  and  I  see 
no  reason  why  the  sheriff  as  a  public  officer,  should 
not  have  every  indulgence  to  enable  him  to  make  the 


The  Defendant  took  nothing  on  this  ground, 
but  having  objected  that  the  sheriff's  officer 
had  charged  him  1/.  8*.  for  the  arrest,  a  rule 
nisi  was  granted  to  refer  it  to  the  prothonotary, 
to  ascertain  what  the  officer  was  entitled  to. 


1880. 

Hamilton 

v. 

Jones. 


(a)  7  Taunt.  47. 
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June  it.  Sharp  t>.  Sharp. 


Testator,  after  DY  order  of  the  Master  of  the  Rolls,  the  follow- 
bequeathing  fog  caae  was  gubmitted  for  the  opinion   of  this 

pecuniary  le-  r 

gac.es  to  hia  ^ourt:  — 

children,  de-  Thomas  Sharp,  late  of  Silver  Street,  in  the  parish  of 

w^°theb  *•  Bo*olph,  in  the  town  of  Cambridge,  tailor,  deceased, 
ivbole  of  bit  the  late  husband  of  the  Defendant,  being  in  his  lifetime, 
remaining  anj  at  ^e  tjme  0f  i,{s  death,  seised  in  fee-simple  of,  or 
theBank  of  wc^  entitled  to  considerable  real  estates,  made  his  will, 
England  or  bearing  date  the  30th  of  October  1822;  and  thereby, 
■kcT^^'hld  a^er  directing  that  his  just  debts,  funeral  expenses,  and 
house  in  &,  a  the  charges  of  proving  his  will,  should  be*  paid  and 
freehold  estate  satisfied  by  his  executrix  and  executors  thereinafter 
hold'estate  ^  named,  and  after  giving  several  pecuniary  legacies  for 
2?.,  and  a  the  benefit  of  his  children  therein  mentioned,  proceeded 
estate 'A  ln  *^e  wor(k  foU°win&  that  is  to  say:  —  "  I  give  and 
with  all  right  bequeath  to  my  dear  wife  Emilia  Sharp,  the  whole  of 
and  title  to  the  mv  remaining  property  in  the  Bank  of  England  or  other- 
that  the  widow  w^e>  anc*  a^so  a  freehold  house  which  I  now  live  in, 
took  a  fee  in     situated  in  Silver  Street,  in  the  parish  of  St.  Botolph,  in 

a^dt^urtom.  the  town  of  CambridSe*  ako  a  freehold  estate  in  Regent 
ary  fee  in  the  Street,  in  the  parish  of  St.  Andrew,  in  the  town  of  Cam- 
copyhold.  bridge;  also  about  sixty-one  acres  of  freehold  land,  with 
house  and  barns  thereon,  situated  in  the  fens  and  in  the 
parish  of  Bottisham,  in  the  county  of  Cambridge  /  also 
about  sixteen  acres  of  fen  land,  freehold,  with  a  house 
and  barn  thereon,  adjoining  the  above  sixty-one  acres 
of  land  in  Bottisham  fen;  also  about  twelve  acres  of 
freehold  fen  land  in  the  parish  of  Stretham,  in  the  Isle 
of  Ely,  in  the  county  of  Cambridge  t  also  a  copyhold 

estate 
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estate  of  the  manor  of  Ely  Barton,  and  now  occupied  18S0. 
by  Mr.  Benjamin  Pope,  of  Stretham,  and  is  the  estate  I 
lately  purchased  of  Mr.  Aswell  Peacock;  also  a  lease- 
hold estate  purchased  of  the  assignees  of  Mr.  D.  Black- 
lee,  and  which  is  in  the  parish  of  St.  Andrew  the  Less, 
otherwise  called  Barnwell,  in  the  town  of  Cambridge, 
with  all  right  and  title  to  the  same.  I  also  leave  my 
wife  all  monies  that  should  be  in  my  possession  at  my 
decease,  and  all  monies  due  to  me  on  all  mortgages, 
notes,  or  note  of  hand,  with  all  interest  due  thereon ; 
also  all  my  household  furniture,  plate,  linen,  china,  and 
glass,  and  all  other  effects.  I  also  leave  my  dear  wife 
Emilia  Sharp,  all  my  share  of  the  property  due  to  me 
out  of  the  business,  as  carried  on  in  the  firm,  of 
Messrs.  William  Sharp,  Thomas  Sharp,  and  Frederick 
Sharp  only;  the  property  so  belonging  to  my  share 
consists  of  estates,  freehold  and  leasehold  messuages, 
bonds,  notes  of  hand,  bills  and  drafts,  cash  and  monies 
in  the  banker's  hands,  and  outstanding  debts,  and  the 
stock  in  trade." 

The  testator  died  on  the  6th  March  1823,  without 
revoking  or  altering  his  will,  leaving  the  Defendant,  his 
widow,  and  the  Plaintiff,  his  eldest  son  and  heir  at  law, 
and  also  his  heir  by  the  custom  of  the  manor  of  Ely 
Barton,  him  surviving. 

The  estates  devised  by  the  said  will  consisted  of  the 
several  freehold  and  copyhold  messuages,  lands,  tene- 
ments, and  hereditaments  in  the  will  particularly  de- 
scribed, and  the  question  for  the  opinion  of  the  Court, 
was, 

Whether  the  Defendant,  Emilia  Sharp,  was  entitled 
to  an  estate  for  her  life,  or  to  an  estate  in  fee  simple  in 
all  or  any,  and  which  of  the  messu&ges,  lands,  tene- 
ments, and  hereditaments  devised  by  the  said  will  of  her 
late  husband  Thomas  Sharps  the  testator  ? 

The 
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183a  The  case  was  argued  in  Easter  term* 

Striven  Serjt  for  the  Plaintiff.  The  Defendant  took 
only  an  estate  for  life*  In  a  devise  of  real  property, 
where  there  are  no  words  of  inheritance,  and  no  neces- 
sary implication  from  the  language  of  the  will  to  give  a 
larger  estate,  the  derisee  takes  only  a  life  interest 
Loveacres  v.  Blight  (a),  Bowes  t.  Blackett.  (b) 

There  is  nothing  from  which  such  an  implication  cao 
arise  in  the  present  will  unless  it  be  the  word  estate. 
But  that  word  alone  will  not  convey  a  fee*  There  most 
i be  other  expressions  indicating  the  testator's  intention; 
Derm  v.  Gastrin  (g),  Frogmorton  v.  Wright  (d)f  Goodrigkt 
<L  Dreary  v.  Barron  (e\  Wilkinson  v.  Merryland(g\ 
Pierson  v.  Vickers(h)\  or  a  charge  of  debts  en  the 
freehold,  as  in  Denn  v.  MeUor.  (i)  The  heir  is  not  to 
be  disinherited  unless  the  intention  be  dear.  Bight 
v.  Sidebotham  (£),  Doe  d.  PuUeney  ▼.  Cavan{l\  Doe  ▼. 
Wright  (m)9  Bee  v.  Yeud{n),  TimewM  v.  PerHns.{p) 
The  word  estate,  as  used  in  this  will,  is  designadve  of 
loealhy  only,  not  of  interest ;  and  the  words  "  with  all 
right  and  title  to  the  same"  indicate  only  an  intention 
that  the  enjoyment  should  be  uninterrupted.  Those 
words,  too,  apply  only  to  the  estate  in  BarmodL 

Adams  Serjt*  control.  The  Defendant  took  a  fee  in 
all  the  property,  for  the  testator's  intention  to  devise  a 
fee  to  her  is  sufficiently  apparent  in  the  circumstance  of 
his  leaving  pecuniary  bequests  to  all  his  children,  and 


(a)  Ctwp.ssS-  (#)  5  T.  R.  558. 
(a)   - 

(c)  Co*vp.6si.  (i,   , 

{d)  3  Wils.  414.  (m)  ZT.R.  64. 


Cowp.%40.  (k)  Douglas?. 

(0  Q^.657.  (/)  f  T.R.567. 


(e)   11  East,  220.  {n)  2N.R.2H. 

(g)  Cited  in  1  Comjnsy  153.  339.  (0)  %  Jtk.  io». 

(b)  s&<uttS47' 


then 
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then  giving  to  hit  wife  "  the  whole  of  his  remaining       1880. 
property/'  concluding  the  catalogue  of  it  with  the  words 
»  and  ftH  right  and  title  to  the  same." 

In  Andrew  v.  Southouse  (a)  by  a  devise  of  all  testator's 
"  interest"  in  certain  estates,  a  fee  was  holden  to  pass, 
and  Lord  Kenyan  said,  "  For  nearly  half  a  century  it 
baa  been  the  wish  of  the  courts  to  give  effect  to  the 
intention  of  the  devisor  as  far  as  they  can.  It  has 
frequently  been  observed  that  in  almost  every  case 
where  the  words  of  the  devise  have  been  so  restrained 
as  to  give  only  an  estate  for  life,  the  decision  has  been 
against  what  may  be  supposed  to  have  been  the  private 
intention  of  the  devisor ;  and  Lord  Mansfield  often  said 
that  it  appeared  to  him  that  persons  in  general  who 
made  their  own  wills  thought  that  the  same  words  were 
sufficient  to  pass  an  estate  of  inheritance  that  are  used 
to  convey  a  mere  chattel  interest."  And  in  Cole  v. 
Bawlinson  (b)  a  fee  was  holden  to  pass  by  a  devise  of 
all  right  and  title  to  the  property  described.  In  Hold- 
fast  v.  Marten  (c)  it  was  decided  that  the  word  estates 
will  pass  a  fee  unless  it  be  restrained  by  other  ex- 
pressions in  the  will.  In  Fletcher  v.  Smiton  (d)  it  was 
holden  that  the  word  estates  in  a  will  would  carry 
the  fee,  unless  coupled  with  other  words  which  shew  a 
different  intention ;  and  in  Doe  v.  Woodhouse  (i),  that  the 
words  "  the  remainder  of  the  profits  out  of  my  whole 
estate,"  after  certain  specific  devises,  carry  a  fee. 

Scriven.  In  Andrew  v.  Southouse  the  testator  charged 
with  an  annuity  the  land  he  had  devised ;  it  was  neces- 
sary, therefore,  that  the  devisee  should  take  a  fee  to 
effect  all  the  testator's  intentions.     In  Cole  v.  Bawlinson 


(a)  5  T.  R.  191.  (d)  a  T.  R.  656. 

(*)  3  Br.  P.  C.  7.  (e)  4  T.  R.  89. 

(c)  1  T.R.  411. 

the 


634  CASES  in  TRINITY  TERM 

1890.        the  introductory  parts  of  the  will  gave  a  key  to  the 
testator's  meaning. 

Cur.  ado.  vuU. 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  by  counsel,  and 
have  considered  the  same;  and  we  are  of  opinion  that 
Emilia  Sharp  is  entitled  to  an  estate  in  fee  simple  in  all 
the  freehold  messuages,  lands,  tenements,  and  heredita- 
ments devised  by  the  said  will  of  her  late  husband 
Thomas  Sharp,  the  testator;  and  to  an  estate  in  fee, 
according  to  the  custom  of  the  manor  of  Ely  Barton,  in 
the  copyhold  estate  devised  by  the  said  will. 

N.  O.  Tindal. 
J.  A.  Park. 
S.  Gaselee. 

J.  B.  BoSANgUET. 


June  is*  HOWE  V.  SOFTLY. 


When  money  ^PHE  Defendant  was  arrestedon  the  8th  of  May,  when 

I^JU^f  he  placed  in  the  sheriff  hands,  in  lieu  of  bail,  21/., 

the  sheriff  in  the  debt  sought  to  be  recovered,  and  10/.  for  costs,  pur- 

Keu  of^,  8Uant  to  7  &  8  G.  4.  c.  71.  s.  2.;  which  sums  were  after- 

has,  under  wards  paid  into  the  hands  of  the  prothonotary. 

7  &  8  G.4.  On  the  14th,  the  Defendant's  time  for  putting  in  bail 

d  7Xf  **£*  exPired»  anc*  none  appeared.     On  the  17th,  the  Plaintiff 

fitting  special  obtained  a  rule  for  taking  out  of  court  the  two  sums  in 

bail  for  giving  fae  hands  of  the  prothonotary,  no  bail  having  been  put 

intention  that  in  i  and> 

the  money  On  the  same  day,  before  which  the  Defendant  was 

•^urttt*11  not  ^rop^kble  to  perfect  his  bail,  he  gave  die  Plaintiff 

abide  the  notice  of  his  intention  to  allow  the  two  sums,  and  10/. 

event  of  the  mote 
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more  which  he  added,  to  remain  in  court  pursuant  to 
the  statute  to  abide  the  event  of  the  suit,  and  that  he  had 
entered  a  common  appearance. 

Adams  Serjt  shewed  cause  against  the  rule  for  taking 
the  money  out  of  Court,  and  contended,  that  as  the 
Defendant  himself,  if  he  had  perfected  special  bail, 
could  not  have  taken  the  money  out  till  the  bail  were 
perfected,  the  Plaintiff  could  not  claim  it  at  an  earlier 
period ;  the  Plaintiff,  therefore,  was  not  in  a  situation  to 
make  the  present  motion  till  the  18tb,  and  the  Defend- 
ant had  the  right  of  giving  notice  of  his  intention  till 
the  expiration  of  the  17th.  The  act  was  remedial;  in- 
tended to  extend  the  provisions  of  4-3  6. 3.  c.  46. ;  and 
ought  to  receive  a  liberal  construction.  Besides,  it 
contained  no  provision  enabling  the  Plaintiff  to  take  the 
money  out  of  Court  before  judgment. 

Andrews  Serjt,  in  support  of  the  rule,  insisted  that 
the  Plaintiff  was  entitled  to  the  money,  upon  the  De- 
fendant's failure  to  put  in  bail ;  and  that  the'Defendant 
was  not  entitled  to  postpone  notice  of  his  intention  till 
the  day  for  perfecting  bail. 

The  Court  took  time  to  enquire  into  the  practice  of 
the  Court  of  King's  Bench;  and  now 

Tin dai,  C.  J.  pronounced  judgment.  In  this  cause 
the  Plaintiff  seeks  to  take  out  of  Court  a  sum  of  21/., 
being  the  debt  sought  to  be  recovered,  and  10/.  beyond, 
paid  by  the  Defendant  into  the  hands  of  the  sheriff  in 
lieu  of  his  giving  bail  to  the  sheriff  upon  his  arrest. 

The  question  arises  on  the  statute  7&8G.4.  c.  71. 

5. 2.,  which  extends  the  provisions  of  the  43  G.  S.  c.  46., 

and  enacts,  "  that  it  shall  be  lawful  for  the  defendant, 

instead  of  putting  in  and  perfecting  special  bail  in  the 

m?  action 
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action  according  to  the  coarse  and  practice  of  the  court, 
to  allow  the  sum  deposited  with  the  sheriff,  and  by  him 
paid  into  court,  together  with  the  additional  sum  of 
10/.  to  be  paid  into  court  by  such  defendant  as  a  further 
security  for  the  costs  of  the  action,  to  remain  in  the  court 
to  abide  the  event  of  the  suit:"  —  "  and  thereupon  the 
defendant  may,  and  is  required  to  enter  a  common  ap- 
pearance, or  file  common  bail  in  the  action  within  such 
time  as  he  would  have  been  required  to  have  put  in  and 
perfected  special  bail  in  the  action  according  to  the 
course  of  the  court."  And  the  point  to  be  determined 
is,  whether  on  the  day  for  perfecting  special  bail  the 
Defendant  was  in  time  for  giving  notice  of  his  intention 
that  the  sums  paid  into  the  hands  of  the  sheriff  should 
remain  in  court  to  abide  the  event  of  the  cause,  or 
whether  he  ought  to  have  given  that  notice  on  or  before 
the  day  for  putting  in  the  bail 

The  act  is  remedial;  it  extends  the  provisions  of  the 
43  G.  S.  c.46.,  which  had  been  found  beneficial  in  its 
operation,  and  the  words  used,  "  Within  such  time  as 
he  would  have  been  required  to  have  put  in  and  per- 
fected special  bail  in  the  action,  according  to  the  course 
of  the  court,"  comprehend  the  whole  time  tail  the  last 
day  for  perfecting  special  bail.  And  we  put  this  con- 
struction on  it  the  rather,  because  it  has  no  tendency 
to  delay  the  Plaintiff,  for  he  could  not  declare  in  chief 
till  the  time  for  perfecting  special  bail  had  expired.  It 
has  been  contended  that  there  is  no  provision  in  the  act 
which  authorizes  the  Plaintiff  to  take  the  money  out  of 
court  before  the  suit  is  concluded.  At  all  events  the 
Defendant  had  till  the  end  of  the  17th  to  perfect  special 
bail ;  and  as  he  gave  notice  on  that  day  of  his  intention 
that  the  money  should  remain  in  court  to  abide  the 
.event  of  the  suit,  he  is  entitled  to  proceed  with  his 
defence. 

Rule  discharged. 
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Smith  and  Others,  Assignees  of  Cooke,  v.        June  is. 
Campbell,  Shouls,  and  Cooper. 

TPHIS  was  an  action  of  assumpsit.    Cooper  defended  Where  there 

separately.     The  Plaintiffs  countermanded  notice  of  JJ^^u 
trial :  before  they  gave  a  second  notice,  Cooper  became  who  obtain  a 
insolvent,  and  the  two  first  Defendants  only  appeared  to  **"£*  *«■•- 
defend  the  cause  at  the  trial  of  ^J  must  ^ 

A  verdict  was  given  for  the  Defendants  generally,  and  tamed  at  the 
costs   were  taxed  for  the    two    Defendants  who  ap-  ^J^^Ta,, 
peared  at  the  trial,  Cooper's  attorney  declaring  he  would  defend  *». 
not  be  concerned  for  him.     Judgment  was  signed,  and  &«■*%• 
die  costs  paid. 

Wilde  SerjL  obtained  a  rule  nisi  for  the  proUionotary 
to  review  his  taxation,  and  allow  Cooper  his  costs. 

-  Taddy  Serjt,  who  shewed  cause,  contended  that  judg- 
ment having  been  once  signed  against  the  Plaintiffs, 
and  the  costs  having  been  paid,  they  ought  not  to  be 
harassed  again.  The  Defendants  must  arrange  between 
themselves  the  division  of  what  had  been  paid. 

Wilde.  The  third  Defendant  ought  not  to  lose  his 
costs  because  he  happened  not  to  be  present  when  the 
costs  were  taxed ;  especially  as  judgment  was  signed  in 
order  to  prevent  any  delay  to  the  other  Defendants. 

Tindal  C.  J.  The  Defendant  Cooper  had  the  op- 
portunity of  obtaining  his  costs,  if  he  had  chosen  to 
exert  himself,  when  the  judgment  was  signed  and  the 

costs 
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1680.        costs  paid  to  his  Co-defendants ;  but  he  has  no  right  to 
s  -  '         prejudice  the  Plaintiffs   by  a  second  demand.      The 
v.  ground  of  complaint,  if  any  where,  is  by  Cooper  against 

Campbell.    j,js  own  attorney. 

Rule  discharged. 


June  16.  Welsh  v.  Rose. 


Plaintiff  being  HPRESPASS  for  breaking  and  entering  the  Plaintiff's 

about  to  take  rooms,  &c.  and  taking  his  goods, 

an  apartment  00 

of  Defendant's       Plea.     That  one  John  Barrett  for  a  long  time,  to  wit, 

tenant,  De-  for  the  space  of  one  year  next  before  and  on  the  25th 

mited"  Plain-  ^ay  of  November  1829,  and  from  thence  until  and  at  the 

tiff  never  to  said  times  when,  &c.  held  and  enjoyed,  amongst  other 

trouble  him  premises,  the  said  rooms  and  apartments,  pig-stye  and 

petty  to  long  yard,  in  which,  &c.  as  tenant  thereof  to  the  said  De- 

as  he  paid  the  fendant,  under  and  by  virtue  of  a  certain  demise  thereof 

of  the  apart-  theretofore  made,  at  and  under  a  yearly  rent  of  18 J. 

ment.  payable  monthly,  that  is  to  say,  on  the  25th  day  of 

mSr  ? /z^  ^ch  an<l  every  month  in  the  year,  by  even  and  equal 

rent  up  to  a  portions  :   that  on  the  said  25th  day  of  November,  in 

certain  period,  the  year  aforesaid,  a  large  sum  of  money,  to  wit,  the 

a  tender  of  sum  °^  10^  *°5,  °^  ^e  rent  af°resa^,  for  seven  months 

the  residue  re-  ending  on  the  said  25th  day  of  November,  became  and 

^en^De-  WaS  dlie  and  Payab,e  from  the  8ald  Jm  Barrett  to  the 

fendant,  who  sa^  Defendant,  and  at  the  said  times,  when,  &c*  was  in 

had  received  arrear  and  unpaid:   wherefore  the  said  Defendant  on 

the  tender  tbe  sa^  day  when,  &c  did  enter  into  and  upon  the  said 

distrained  rooms,  apartments,  pig-stye,  and  yard,  in  which,  &c 

™?f  '•  and  took,  &c. 
goods  for  rent 

due  from  the  tenant  to  Defendant :  Held,  that  his  right  to  distrain  was  not  barred. 

Replication. 
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Replication.  That  before  and  at  the  time  of  the  18 SO. 
application  to  the  Defendant,  and  his  giving  the  as- 
surance and  making  the  promise  hereinafter  next  men- 
tioned, the  said  J.  Barrett  held  and  enjoyed  certain 
premises,  with  the  appurtenances,  as  tenant  thereof  to 
the  Defendant;  and  that  the  said  rooms  and  apartments, 
and  yard,  in  which,  &c.  were  part  and  parcel  of  the 
said  premises,  so  held  and  enjoyed  by  the  said  J.  Bar-" 
rett  as  tenant  thereof  to  the  Defendant :  that  the  Plain- 
tiff, being  minded  and  desirous  to  take  and  hire  the  said 
rooms  and  apartments,  and  yard,  in  which,  &c.  of  the 
said  J.  Barrett,  and  to  become  tenant  thereof  to  the  said 
J.  Barrett,  at  and  under  a  certain  rent  theretofore  pay- 
able by  the  Plaintiff  to  the  said  J.  Barrett  for  the  same, 
but  being  apprehensive  that  the  said  J.  Barrett  then  was 
or  might  thereafter  become  indebted  to  the  Defendant  for 
the  rent  of  the  whole  of  the  premises  with  the  appurte- 
nances, —  whereof  the  said  rooms  and  apartments,  and 
yard,  in  which,  &c.  and  which  the  Plaintiff  was  so  minded 
and  desirous  to  hire  and  take  of  the  said  Jl  Barrett,  were 
parts  and  parcel  as  aforesaid,  —  and  that  if  the  said 
J.  Barrett  was  or  should  become  indebted  to  the  De- 
fendant for  rent  as  aforesaid,  the  cattle,  goods,  and 
chattels  of  him,  the  Plaintiff,  which  he  might  bring  into 
and  upon  the  rooms  and  apartments,  and  yard,  in 
which,  &c.  if  he  hired  and  took  the  same  of  the  said 
J.  Barrett,  might  be  seized  and  taken  by  the  Defendant 
as  a  distress  for  any  rent  which  might  be  or  might 
become  due  and  in  arrear  from  the  said «/.  Barrett  to 
the  Defendant  for  rent  of  the  whole  of  the  premises  so 
held  by  the  said  J.  Barrett  as  tenant  thereof  to  the  De- 
fendant as  aforesaid,  and  being  unwilling  to  expose  such 
his  cattle,  goods,  and  chattels  to  be  taken  as  a  distress 
for  such  rent  as  last  aforesaid,  or  to  become  tenant  to 
the  said  J.  Barrett,  without  being  assured  and  satisfied 
that  such  his  cattle,  goods,  and  chattels  would  not  be 

Vol.  VI.  X  x  taken 
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1850.  taken  as  a  distress  for  such  rent  as  last  aforesaid,  before 
be  took  and  hired  the  said  rooms  and  apartments,  and 
yard,  in  which,  &c.  and  before  the  said  time,  when,  &c 
to  wit,  on  the  25th  day  of  May  1829,  to  wit,  at,  &c  ap- 
plied to  the  Defendant  as  the  landlord  of  the  said  Jl 
Barrett  of  the  whole  of  the  said  premises  whereof  the 
said  rooms  and  apartments,  and  yard,  in  which,  &c. 
were  parts  and  parcel  as  aforesaid,  and  informed  him 
that  he  was  minded  and  desirous  to  hire  and  take  the 
said  rooms  and  apartments,  and  yard,  in  which,  &c 
of  the  said  J.  Barrett,  but  was  unwilling  to  do  so  if  he 
were  liable,  or  his  cattle,  goods,  and  chattels  could 
be  taken  as  a  distress  for  the  rent  of  the  said  J.  Bar- 
rett to  the  Defendant ;  whereupon  the  Defendant  then 
and  there,  and  before  he,  the  Plaintiff,  took  or  hired 
the  said  rooms  and  apartments,  and  yard,  of  the  said 
J.  Barrett 9  and  long  before  the  said  time,  when,  8lc  to 
wit,  on,  &c.  at,  &c.  assured  and  promised  the  Plaintiff 
that  as  long  as  he,  the  Plaintiff,  paid  to  the  said  J.  Bar- 
rett the  rent  which  should  become  due  from  him  to  the 
said  J.  Barrett  for  the  said  rooms  and  apartments,  and 
yard,  which  he  was  so  minded  and  desirous  to  hire  and 
take  of  the  said  J.  Barrett  as  aforesaid,  and  which  were 
and  are  the  rooms  and  apartments,  and  yard,  in  which, 
&c.  he  the  Defendant  would  never  trouble  the  Plaintiff 
or  his  property:  that  he,  the  Plaintiff,  relying  on  and 
confiding  in  the  said  assurance  and  promise  of  the  De- 
fendant so  with  him  made  as  aforesaid,  did  afterwards,  and 
long  before  the  said  time,  when,  &c.  to  wit,  on,  &c.  at, 
&c.  hire  and  take  the  said  rooms  and  apartments,  and 
yard,  in  which,  &c.  so  being  parts  and  parcel  as  aforesaid, 
of  the  said  J.  Barrett,  and  became  and  at  the  said  time, 
when,  &c.  was  tenant  to  the  said  J.  Barrett  of  the  same, 
and  after  he  so  became  and  whilst  he  was  tenant  to  the  said 
J.  Barrett  of  the  same,  and  before  the  said  time,  when,  &c 
to  wit,  on  the  day  and  year  last  aforesaid,  with  the  con- 
sent 
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sent  of  the  said  J.Barrett,  erected  and  made  the  said  18S0. 
pig-sty  in  the  said  yard,  in  which,  &c.:  that  he,  further 
relying  Qn  the  said  assurance  and  promises  of  the  De- 
fendant, afterwards,  and  long  before  the  said  time,  when, 
&c*  to  wit,  on,  &c.  brought  the  said  cattle,  goods,  and 
chattels  in  the  declaration  mentioned,  being  his  proper 
cattle,  goods,  and  chattels,  into  and  upon  the  said  rooms 
and  apartments,  and  yard,  in  which,  &c:  that  before  the 
said  time,  when,  &c.  and  before  the  making  the  tender 
hereinafter  mentioned,  he  had  paid  to  the  said  J.  Barrett 
all  the  rent  which  had  become  due  and  payable  from  him 
to  the  said  J.  Barrett  for  or  in  respect  of  the  said  rooms 
and  apartments,  and  yard,  in  which,  &c.  before  the  said 
time,  when,  &c  except  a  small  sum  of  money,  to  wit,  the 
sum  of  21.  16s.  of  lawful  money  of  Great  Britain  /  and 
that  always  from  the  time  the  said  sum  of  21.  15s.  of 
rent  aforesaid,  or  any  part  thereof,  became  and  was  due 
and  payable  from  and  by  the  Plaintiff  to  the  said  J.  Bar" 
rett>  hitherto,  he  was  and  still  is  ready  and  willing  to 
have  paid  and  to  pay  the  same  to  the  said  J.  Barrett; 
and  that  he,  before  the  said  time,  when,  &c.  to  wit, 
on,  &c  at,  &c  was  ready  and  willing  to  have  paid,  and 
then  and  there  tendered  to  pay,  to  the  said  J.  Barrett 
the  said  sum  of  2L  15s.  as  aforesaid,  to  receive  which 
of  the  Plaintiff  the  said  J.  Barrett  wholly  refused :  and 
further,  that  at  the  .said  time,  when,  &c.  there  was 
not  any  other  or  more  rent  due  or  payable  from 
him,  the  Plaintiff,  to  the  said  J.  Barrett  than  the  said 
sum  of  2L  15s.  so  tendered  and  offered,  and  so  re- 
fused as  aforesaid:  that  he  was  and  remained  in  the 
quiet  and  peaceable  possession,  use,  occupation,  and 
enjoyment  of  the  said  rooms  and  apartments,  pig-sty 
and  yard,  in  which,  &c.  as  tenant  thereof  to  the  said 
J.  Barrett,  and  that  the  said  cattle,  goods,  and  chattels 
in  the  declaration  mentioned,  being  the  proper  cattle, 
goods,  and  chattels  of  him,  the  Plaintiff  were  in  and 
X  x  2  upon 
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1830.  upon  the  said  rooms  and  apartments,  pig-sty  and  yard, 
in  which,  &c.  until  the  Defendant  at  the  said  time, 
when,  &c.  of  his  own  wrong,  and  in  breach  of  his  said 
assurance  and  promise,  did  and  committed  the  tres- 
passes in  the  declaration  mentioned,  and  in  and  by  his  said . 
last  plea  attempted  to  be  justified,  in  manner  and  form 
as  the  Plaintiff  above  thereof  complained  against  him. 
Demurrer  and  joinder. 

E.  Laxves  Serjt.,  in  support  of  the  demurrer.  The 
matter  replied  does  not  amount  to  a  release  of  the  right 
to  distrain.  It  is  not  pleaded  as  a  contract,  and  does 
not  appear  to  be  such,  there  being  an  entire  absence  of 
consideration.  But,  at  all  events,  it  is  a  conditional 
contract,  and  there  is  no  averment  that  the  condition 
has  been  observed.  The  engagement  was  not  to  trouble 
the  Plaintiff  if  Barretfs  rent  were  regularly  paid,  and  to 
enable  the  Plaintiff  to  sue,  it  ought  to  appear  that  the 
rent  has  been  regularly  paid.  It  is  not  alleged  even 
that  the  Defendant  had  notice  of  the  tender. 

Toddy  Serjt,  cotitrd.  The  statement  in  the  repli- 
cation amounts  to  a  licence  to  Plaintiff  to  put  his  goods 
on  the  premises  without  being  subject  to  distress ;  and  in 
Webb  v.  Paternoster  {a\  confirmed  by  Tayler  v.  Waters[b)9 
it  was  held,  that  a  licence  to  stack  hay  upon  land,  was 
irrevocable,  provided  the  licence  were  for  a  time  certain. 
The  time  here  is  the  duration  of  Barretts  term.  As  to 
the  payment  of  the  rent,  the  performance  of  that  con- 
dition is  shewn  in  substance,  and  the  licence  being  ex- 
ecuted, the  consideration  for  it  is  immaterial. 

Tin dal  C.  J.  In  the  case  cited,  the  argument  turned 
on  a  licence  granted   by  one  who  was  competent  to 

(*)  Palm.  71.  {b)  i  Taunt.  374. 

grant 
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grant  it.     But  there  was  no  licence  here  from  the  De-        1830. 
fendant,  because  he  had  parted  with  the  possession  of       ±|_t 
the  premises  to  Barrett.    The  matter  replied,  therefore,  v# 

is  no  more  than  a  promise  not  to  trouble  the  Plaintiff  RosE» 
as  long  as  he  paid  to  Barrett  the  rent  which  should 
become  due  from  the  Plaintiff  to  Barrett.  Without 
entering  into  the  question,  whether  or  not  there  was  a 
consideration  to  support  this  promise,  it  is  enough  to 
observe  here,  that  the  condition  of  the  promise  has  not 
been  observed.  "  So  long  as  he  paid  to  Barrett  the 
rent  which  should  become  due,  the  Defendant  would 
never  trouble  the  Plaintiff  or  his  property." 

Here  it  is  stated  that  the  rent  was  only  paid  to  a 
certain  period,  and  that  some  remains  due.  As  to  the 
tender  which  is  alleged,  it  does  not  appear  that  the 
landlord  had  any  notice  of  it,  and  he  is  not  to  be  de- 
prived of  his  remedy  by  distress,  by  a  proceeding  of 
which  be  had  no  notice. 

Park  J. .  This  was  a  mere  conditional  undertaking, 
and  unless  performance  of  the  condition  be  shewn, 
there  is  no  relinquishment  of  the  Defendant's  right  of 
distress. 

Gaselee  J.  Without  entering  into  the  effect  of  the 
agreement,  it  is  sufficient  to  say,  that  the  condition  on 
which  it  hinged  has  not  been  performed,  and  that,  there- 
fore, the  Plaintiff  can  claim  no  advantage  under  it. 

Bosanquet  J.  I  am  of  the  same  opinion.  Webb  v. 
Paternoster  does  not  apply,  because  the  licence  there 
was  given  by  a  party  in  possession,  and  competent  to 
•  give  it  Here  the  supposed  licence  was  not  given  till 
the  Defendant  had  parted  with  the  possession  of  the 
premises. 

Judgment  for  the  Defendant 
Xx  8 
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(IN  THE  EXCHEQUER  CHAMBER-) 
Jum  x8.  Ea*T£&by  v.  Sampson  and  Another. 


Where  a  lease  pOVENANT.     The  declaration  recited  that  Sir  G 

d*2  thVd  Turner >  before  and  at  the  time  of  making  the  in- 

part  of  certain  denture  of  demise  thereinafter  mentioned,  was  seised  in 

nines  contain-  fee  0f  and  jn  one  undivided  third  part  of  the  tenements, 

an  agreement  ^^  ^e  appn'tenances  thereinafter  mentioned  to  have 

made  by  the  been  demised  :  and  the  said  Sir  C.  T.  being  so  seised, 

le^  Tnd  the  &a  &c*  b^  a  celtain  indenture  of  demise  made  between 
owners  of  the    Sir  C.  71  of  the  one  part,  and  A.  S.,  J.  &,  G.  D.9  the 

other  two  Defendant,  W.  H.,  and  F.  H.  of  the  other  part,  (reciting 
thirds,  for  "*  '  . ,     ,         .,    i   „    . 

pulling  down     that  Sir  <"  -*•  did,  on>  «c«  agree  with  the  said  A.  S.9  &c, 

an  old  smelt-     to  demise  to  them  for  twenty-one  years  the  undivided 

brfdWan-      &**&  Part  °^  ®'r  *"  ^  °^  anc*  *B  ****  mines,  minerals, 
other  of  larger  and  quarries  thereinafter  described,  at  and  under  the 
dimensions,       y^y  rent  Q£  &c#  and  under  aod  subject  to  the  cove- 
upon  a  waste 
near  the  mines,  nants  and  agreements  thereinafter  contained;  that  the 

and  the  lease  said  A  S.,  J.  S.,  G.  ZX,  the  Defendant,  W.  H.9  and  JF.  /£ 
covenant  to  ***»  *n  Pursuance  of  the  said  agreement  between  them 
keep  such  new  and  the  said  Sir  C.  71.,  enter  upon  and  take  possession 
mill  in  repair, 

and  so  leave  it  at  the  expiration  of  the  term,  but  did  not  contain  a  covenant  to  build 
it :  Held,  that  such  a  covenant  was  to  be  implied,  and  that  the  lessor  of  the  one  third 
might  sue  upon  it  in  respect  of  his  interest. 

The  lease  contained  a  demise  of  all  mines  and  minerals  then  opened  or  discovered, 
or  which  might  during  the  term  be  opened  or  discovered,  in  or  under  certain  moors 
and  waste  lands ;  and  also  all  smelting  mills  then  standing  upon  the  said  lands,  with 
full  liberty  to  sink  shafts  there,  and  to  build  thereon  any  mills  or  other  buildings 
requisite  for  working  the  mines,  habendum  the  said  demised  premises,  with  the 
appurtenances  for  twenty-one  years.  The  lessor  afterwards  granted  his  reversion  of 
and  in  the  said  demised  premises,  with  the  appurtenances,  to  &  A.,  who,  by  will, 
devised  the  same  to  the  Plaintiffs :  Held,  that  the  covenant  to  build  the  new  smelt- 
ing mill  tended  to  the  support  and  maintenance  of  the  thing  demised,  and  that  the 
assignee  of  the  reversion  might  therefore  toe  upon  it. 
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of  the  said  third  part  and  premises  on  the  1st  of  January 
1800;  that  A.S.,  J.S.,  G.D.,  the  Defendant,  W.  H.9 
and  F.  H.9  bad  since  the  said  1st  of  January  1800,  with 
the  permission  of  Sir  C.  T.9  and  of  JV.S*  Esq.,  and 
C.  jP.  J?.  Esq.,  the  owners  of  the  other  two  third  parts  of 
the  said  mines  and   premises,  taken  down  a  smelting 
mill  belonging  to  them,  situate  upon  part  of  a  tract  of 
waste  ground  within  the  manor  of  Arkindale  thereinafter 
mentioned,  called   Old  Moulds,  and   some   other  con- 
tiguous buildings ;  and  the  said  A.  S.9  J.  &,  G.  ZX,  the 
Defendant,  W.  H.9  and  F.H.,  did  engage  to  erect,  at 
their  own  expense,  a  smelting  mill  of  larger  dimensions, 
with  several  adjoining  buildings  upon  another  part  of 
the  said  tract  of  waste  ground;  which  mill,  with  the 
water   wheel   belonging    thereto,    and   the   said   other 
buildings,  it  had  been  agreed  should  belong  to  and  be 
the  property  of  the  said  Sir  C.  T.9  W.  S.9  and  C.  F.  F.9 
in  lieu  of  the  said  mill  and  buildings  so  taken  down ;) 
in   consideration  of  the  rent  therein  reserved,  and  of 
the  covenants  and   agreements  thereinafter  contained, 
did  demise  to  A.  &,  J.  S.9  G.  D.9  the  Defendant,  W. 
H.9  and  F.  H.9  their  executors,  &c.  all  that  undivided 
third  part  or  share  of  the  said  Sir  C.  T.  of  and  in 
all  and  singular  the  mines,  veins,  pipes,  floats,  strings, 
and  parcels  of  lead,    tin,   and  copper  ore,  and  other 
minerals  and  fossils  of  what  nature  or  kind  soever, 
which  were  then  known,  found,  or  discovered,  or  which 
should,  during  the  continuance  of  that  demise,    be 
opened,    known,    found,    discovered,    or    gotten,    in, 
within,  upon,  from,  or  under  all  the  moors,  commons, 
wastes,  and  unenclosed  lands  situate,  lying,  or  being  in, 
within,  or  parcel  of  the  several  manors  or  lordships  of 
Arkindale9  New  Forest9   and  Hope,   in   the  county  of 
York9  or  any  of  them ;  and  also  of  and  in  all  mines 
and  seams  of  coal,  and  quarries  of  stone,  in  or  within 
the  said  manors  or  lordships,  or  reputed  manors  or 
X  x  4  lordships, 
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lordships,  or  any  of  them,  or  any  part  thereof  re- 
spectively ;  and  also  of  and  in  all  smelting  mills,  stamp- 
ing mills,  refining  mills,  store-houses,  work-houses, 
smiths9  forges,  sheds,  hovels,  and  buildings  standing 
or  being  in  or  upon  any  part  of  the  said  moors, 
commons,  or  wastes  which  then  were,  or  at  any  time 
theretofore  had  been  commonly  used  or  employed  for 
mining  purposes,  together  with  full  and  free  liberty  to 
A.  £.,  J.  £.,  G.  Z>.,  the  Defendant,  W.  H.,  and  F.  H.9  their 
executors,  &c.  during  the  continuance  of  the  demise, 
to  dig,  sink,  drive,  work,  and  make  grooves,  &c.  and 
to  use  all  other  lawful  ways  and  means  whatsoever, 
(hushing,  in  any  lands  or  grounds  lying  within  the  said 
manors,  or  any  of  them,  and  which,  on  the  day  of  the 
date  of  the  said  indenture,  were  enclosed,  only  ex- 
cepted, unless  the  same  should  be  done  with  the  licence 
and  consent  in  writing  of  the  lords  of  the  said  manors 
for  the  time  being,)  for  the  searching  for,  finding, 
discovering,  working,  and  getting  of  the  lead,  tin, 
and  copper  ore,  and  coal,  and  all  other  minerals,  and 
for  working  the  said  quarries,  and  burning  lime  in  or 
upon  all  or  any  of  the  moors,  commons,  wastes,  and 
unenclosed  lands,  situate,  &c. ;  and  with  full  power  (but 
so  far  only  as  the  said  Sir  C.  could  lawfully  grant  the 
same,  and  not  otherwise,)  for  A.  &,  J.  &,  G.  Z>.,  the 
Defendant,  W.  H.,  and  F.  H.9  their  executors,  &c,  to 
have  heap-room,  &c.  upon  the  said  moors,  commons, 
wastes,  and  unenclosed  lands,  for  laying,  placing,  &c. 
the  ores,  &c.  wrought  and  dug  out  of  the  mines .  and 
quarries,  of  which  one  third  part  was  thereinbefore 
demised,  and  with  full  power  (so  far  as,  &c)  to  turn  and 
to  dig  watercourses,  &c.  to  do  all  other  things  (hushing 
only  excepted)  as  might  be  necessary;  and  also  full 
power  and  authority  to  erect  or  build  in  or  upon  any 
part  of  the  said  moors,  commons,  wastes,  and  lands, 
then  unenclosed,    all   such    smelting  mills,  stamping 
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mills,  &c.  as  might  be  requisite  for  effectually  working 
the  said  mines.     Habendum  to  A.  &,  J.  &,  G.  Z>.,  the 
Defendant,  and  «7.  H.  and  F.  H.,  for  nineteen  years. 
And  the  Defendant  did,  in  and  by  the  said  indenture, 
for  himself  and  his  heirs,  &c,  covenant,  promise,  and 
agree  to  and  with  the  said  Sir  C,  his  heirs,  &c,  that 
the  said  A.  &,  J.  &,   6.  Z>.,  the  Defendant,   W.  H., 
and  F.  H.9  their  executors,  administrators,  and  assigns, 
should  and  would,  during  the  continuance  of  the  said 
demise,  maintain,  preserve,  and  keep  the  said  smelting 
mill  engaged  to  be  erected  and  built  by  them,  with  the 
waterwheel  to  the  same  belonging,  and  the  bobbies, 
ore-houses,  and  other  houses,  bingsteads,  sheds,   and 
other  buildings  already  erected,  and  which,  during  the 
continuance   of  that   demise,  should   be  erected   con- 
tiguous or  near  to  the  said  mill,  in  good  and  .sufficient 
condition  and  repair,  and  should  at 'the  expiration,  or 
other  sooner  determination,  of  the  said  term,  deliver  up 
the  same  in  good  and  sufficient  condition  and  repair,  and 
also  deliver  up  in  good  and  sufficient  order  and  repair 
all  such  forges,  &c,  as  should  within  two  years  of  the 
end  of  the  term  be  used  by  the  lessees  for  mining  pur- 
poses.    The  declaration  then  stated  a  grant  of  the  re- 
version of  Sir  C.  T.  of  and  in  the  said  demised  premises, 
with  the  appurtenances,  to  6.  B.  s  that  G.  B.  devised 
the  same  t6  the  Plaintiff,  and  died  seised  of  the  said 
reversion,  without  altering  his  will.     Breach,  first,  that 
neither  Defendant  nor  A.  &,  &c.  did  at  any  time  during 
the  demise  erect  or  build  at  their   own  expence,  or 
otherwise,  a  smelting  mill  of  larger  dimensions  than  the 
mill  taken  down,  as  in  the  indenture  of  demise  men- 
tioned.    Secondly,  that  the  Defendant  and  his  co-lessees 
did  not  keep  such  smelting  mill,  &c.  in  good  repair. 
Thirdly,  that  they  did  not  so  deliver  it  up  at  the  ex- 
piration of  the  term.    Demurrer  and  joinder.     Judg- 
ment 
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roent  for  the  Plaintiff  in  the  court  below ;  and  error 
thereon. 

Broderick  for  the  Defendant  below. 

There  is  no  covenant  by  the  Defendant  below  to 
erect  a  smelting  mill ;  and  if  there  be  such  a  covenant, 
it  is  not  one  on  which  the  assignee  of  the  reversion 
can  sue. 

There  is  no  such  covenant  expressed,  and  it  cannot 
be  implied,  because  the  contract  set  out  is  incompatible 
with  such  implication:  expressum  facit  cessare  taciturn. 
The  express  contract  recited  between  Sir  C.  Turner,  the 
Defendant,  and  five  others  for  the  erection  of  the  smelt* 
ing  mill,  is  incompatible  with  any  implied  covenant  to  that 
effect  on  the  part  of  the  Defendant  alone;  and  Saltoun 
v.  Houstoun  (a),  which  was  relied  on  in  the  court  below, 
is  distinguishable,  because  in  that  case  there  was  no  ex- 
press contract  incompatible  with  the  contract  implied. 

But  if  any  covenant  can  be  implied,  the  Plaintiff  is 
not  entitled  to  sue  on  it.  It  is  not  a  covenant  that  runs 
with  the  land  or  binds  the  assignee  of  the  covenantor, 
and  the  case  falls  within  the  principle  of  the  first  and 
second  resolution  in  Spencer's  case  (b) :  "  When  the 
covenant  extends  to  a  thing  in  esse  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant  is  quodam- 
modo  annexed  and  appurtenant  to  the  thing  demised, 
and  shall  go  with  the  land,  and  shall  bind  the  assignee, 
although  he  be  not  bound  by  express  words :  but  when 
the  covenant  extends  to  a  thing  which  is  not  in  being  at 
the  time  of  the  demise  made,  it  cannot  be  appurtenant 
or  annexed  to  the  thing  which  hath  no  being ;  as  if  the 
lessee  covenants  to  repair  the  houses  demised  to  him 
during  the  term,  that  is  parcel  of  the  contract,  and  ex- 
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tends  to  the  support  of  the  thing  demised,  and,  there- 
fore,  is  quodammodo  annexed  appurtenant  to  houses, 
and  shall  bind  the  assignee,  although  he  be  not  bound 
expressly  by  the  covenant :  but  in  the  case  at  bar,  the 
covenant  concerns  a  thing  which  was  not  in  esse  at  the 
time  of  the  demise  made,  but  to  be  newly  built  after, 
and,  therefore,  shall  bind  the  covenantor,  his  executors 
or  administrators,  and  not  the  assignee,  for  the  law  will 
not  annex  the  covenant  to  a  thing  which  hath  no  being. 
And  it  was   resolved   that  in  this  case,  if  the  lessee 
had  covenanted  for  him  and  his  assigns,  that  they  would 
make  a  new  wall  upon  some  part  of  the  thing  demised, 
that  forasmuch  as  it  is  to  be  done  upon  the  land  de- 
mised, it  should  bind  the  assignee;   for  although  the 
covenant  doth  extend  to  a  thing  to  be  newly  made, 
yet  it  is  to  be  made  upon  the  thing  demised,  and  the 
assignee  is  to  take  the  benefit  of  it,  and,  therefore,  shall 
bind  the  assignee  by  express  words.     But  although  the 
covenant  be  for  him  and  his  assigns,  yet  if  the  thing  to  be 
done  be  merely  collateral  to  the  land,  and  doth  not  touch 
or  concern  the  thing  demised  in  any  sort,  there  the  as* 
signee  shall  not  be  charged.     As  if  the  lessee  covenants 
for  him  and  his  assigns  to  build  a  house  upon  the  land 
of  the  lessor,  which  is  no  parcel  of  the  demise,  or  to  pay 
any  collateral  sum  to  the  lessor,  or  to  a  stranger,  it  shall 
not  bind  the  assignee,  because  it  is  merely  collateral, 
and  in  no  manner  touches  or  concerns  the  thing  that 
was  demised,  or  that  is  assigned  over;  and,  therefore, 
in  such  case  the  assignee  of  the  thing  demised  cannot  be 
charged  with  it  no  more  than  any  other  stranger." 

The  mill  was  not  in  esse  at  the  time  of  the  demise; 
the  waste  on  which  it  was  to  be  built  was  not  demised \ 
and  the  mill  was  no  more  necessarily  connected  with  the 
mines  than  a  corn  mill  with  £he  cultivation  and  growth 
of  corn.     Nor,  if  it  had  been  built,  could  the  Plaintiff 
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singly  have  had  any  right  to  it  In  Vyvyan  v.  Arthur  (a\ 
and  Vernon  v.  Smith  (ft),  the  subject  in  dispute  was  clearly 
attached  to  the  property  demised. 

Alderson,  contrd,  was  stopped  by  the  Court. 

Alexander  C.  B.  (c)    Two  points  have  been  raised 
in  this  case.     First,  whether  there  be  any  covenant  on 
the  part  of  the  Defendant  below  to  erect  a  smelting  mill; 
and,  secondIy9  whether  such  a  covenant,  if  it  exist,  runs 
with  the  land.     And,  first,  we  are  all  of  opinion  that  in 
this  demise  there  is  a  distinct  covenant  on  the  part  of 
the  Defendant  below  to  erect  a  smelting  mill.     Any 
words  in  a  deed  which  shew  an  agreement  to  do  a  thing 
amount  to  a  covenant ;  Com.  Dig.  Covenant ;  and  here 
it  is  recited,  that  the  Defendant  and  others  had,  with 
the  permission  of  Sir  C.  Turner  and  two  others,  taken 
down  a  smelting  mill,  and  did  engage  to  erect  at  their 
own  expense  a  smelting  mill   of  larger  dimensions; 
which  mill  it  had  been  agreed  should  belong  to  Sir 
C.  Turner  and  the  two  others  in  lieu  of  the  mill  so  taken 
down.     And  then  Sir  C.  Turner  demises  "  all  that  un- 
divided third  part  or  share  of  the  said  Sir  C.  Turner  of 
and  in  all  and  singular  the  mines,  veins,  pipes,  floats, 
strings,  and  parcels  of  lead,  tin  and  copper  ore,  and 
other  minerals  and  fossils  of  what  nature  or  kind  soever, 
which  were  then  known,  found,  or  discovered,  or  gotten, 
in,  within,  upon,  from,  or  under  all  the  moors,  commons, 
wastes,  and  unenclosed  lands,  situate,  lying,  or  being  in, 
within,  or  parcel  of  the  several  manors  or  lordships  of 
Arkindale,  New  Forest,  and  Hope,  in  the  county  of  York, 
or  any  of  them;  and  also  of  and  in  all  mines  and  seams  of 
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coal,  and  quarries  of  stone,  in  or  within  the  said  manors 
or  lordships,  or  reputed  manors  or  lordships,  or  any  of 
them,  or  any  part  thereof  respectively ;  and  also  of  and  in 
all  smelting  mills,  stamping  mills,  refining  mills,  store- 
houses, workhouses,  smiths1  forges,  sheds,  hovels,  and 
buildings  standing  or  being  in  or  upon  any  part  of  the 
said  moors,  commons,  or  wastes,  which  then  were,  or  at 
any  time  theretofore  had  been  commonly  used  or  em- 
ployed for  mining  purposes :  and  with  full  power  (but  so 
far  only  as  Sir  C.  Turner  could  lawfully  grant  the  same, 
and  not  otherwise,)  for  A.  &,  J.  5.,  G. 2).,  the  Defend- 
ant, W.  H.y  and  F.  H.9  their  executors,  &c.  to  have  heap- 
room,  &c.  upon  the  said  moors,  commons,  wastes,  and 
unenclosed  lands,  for  laying,  placing,  &c.  the  ores,  &c. 
wrought  and  dug  out  of  the  mines  and  quarries,  of 
which  one  third  was  thereinbefore  demised,  and  with 
full  power  (so  far  as,  &c.)  to  turn  and  to  dig  water- 
courses, &c.  to  do  all  other  things  (hushing  only  ex- 
cepted) as  might  be  necessary ;  and  also  full  power  and 
authority  to  erect  or  build  in  or  upon  any  part  of  the 
said  moors,  commons,  wastes,  and  lands  then  unen- 
closed, all  such  smelting  mills,  stamping  mills,  &c.  as 
might  be  requisite  for  effectually  working  the  said 
mines :  Habendum,  to  A.  &,  J.  &,  G. 2).,  the  Defend- 
ant, W.  H.,  and  F.  H.9  for  nineteen  years :  and  the  De- 
fendant did  in  and  by  the  said  indenture,  for  himself 
and  his  heirs,  &c.  covenant,  promise,  and  agree  to  and 
with  the  said  Sir  C.  Turner,  his  heirs,  &c  that  the  said 
A.  S.,  J.  &,  G.  Z>.,  the  Defendant,  W.  H.,  and  F.  H.f 
their  executors,  administrators,  and  assigns,  should  and 
would  during  the  continuance  of  the  said  demise,  main- 
tain, preserve,  and  keep  the  said  smelting  mill  engaged 
to  be  erected  and  built  by  them,  with  the  waterwheel 
to  the  same  belonging,  and  the  bobbies,  ore-houses,  and 
other  houses,  bingsteads,  sheds,  and  other  buildings 
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already  erected,  and  which  daring  the  continuance  of 
that  demise  should  be  erected  contiguous  or  near  to  the 
said  mill,  in  good  and  sufficient  condition  and  repair, 
and  should  at  the  expiration  or  other  sooner  determin- 
ation of  the  said  term  deliver  up  th£  same  in  good  and 
sufficient  condition  and  repair." 

On  this  we  think  it  clear  that  there  is  a  covenant 
binding  the  Defendant  and  his  assigns,  and  that  the 
assigns  of  Sir  C.  Turner  are  entitled  to  the  benefit  of  it. 

Spencer's  case  lays  down  the  rule,  that  if  the  lessee 
covenant  for  him  and  his  assigns  to  do  any  thing  on  the 
land  demised,  k  will  bind  the  assignee  though  the  cove- 
nant should  ^extend  to  a  thing  to  be  newly  made.  And 
in  the  Mayor  of  Congleton  v.  Pattison  (a),  Lord  Ellen- 
borough  says,  "  A  covenant  in  which  the  assignee  is  spe- 
cifically named,  though  it  were  for  a  thing  not  in  esse  at 
the  time,  yet  being  specifically  named,  it  would  bind 
him,  if  it  affected  the  nature,  quality,  or  value  of  the 
thing  demised,  independently  of  collateral  circumstances; 
or  if  it  affected  the  mode  of  enjoying  it"  That  is  the 
rule  to  be  extracted  from  Spencer's  case  and  from  all 
which  have  followed  it. 

Much  of  the  argument  here  has  turned  on  the  asser- 
tion that  there  is  no  connection  between  the  smelting 
mill  and  the  mines ;  but  tie  demise  is  of  mines,  and  of 
"  smelting  mills,  stamping  mills,  refining  mills,  store- 
houses, workhouses,  forges,  sheds,  hovels,  and  buildings 
standing  or  being  upon  any  of  the  said  commons, 
moors,  or  wastes,  with  full  power  to  have  heap-room 
upon  the  said  moors,  &c  for  laying  and  placing  the 
ores  dug  out  of  the  mines;1'  and  it  is  impossible  to 
doubt  that  the  demise  of  the  mines  is  immediately  con- 
nected with  the  possession  of  the  smelting  mill.     The 
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therefore,  falls  within  the  principle  laid  down  by 
Lord  Ellenborough  in  the  decision  referred  to,  and  this 
was  an  interest  running  with  the  land. 

It  has  been  urged,  indeed,  that  we  cannot  imply  a 
covenant  by  the  Defendant  alone  where  there  is  an  ex- 
press agreement  by  the  Defendant  and  others  touching 
the  same  subject-matter.  But  the  agreement  is  several 
as  well  as  joint,  and,  therefore,  the  judgment  by  tlie 
court  below  must  be  affirmed. 

Judgment  affirmed. 


1890. 


Williams  v.  Paul. 


June  19. 


HTHE  PlamtifPs  drover  being  on  a  journey  from 
Sussex  to  Wales  with  sundry  beasts  belonging  to 
his  master,  sold  three  cows  and  a  heifer  to  the  De- 
fendant, in  order  to  procure  funds  to  proceed  on  his 
journey.  Tlie  bargain  was  made,  and  the  price  (to  be 
paid  in  three  months)  agreed  on,  on  a  Saturday  evening, 
subject  to  the  Defendant's  approval  of  the  beasts  upon 
inspection  the  next  morning.  Accordingly,  on  Sunday 
the  Defendant  Inspected  and  approved  the  beasts.  The 
drover  proceeded  on  his'jouroey,  leaving  behind  the  three 
cows,  and  a  heifer,  which  the  Defendant  alleged  was  not 
the  one  he  had  chosen,  and  ultimately  refused  to  pay 
for;Wut  the  four  beasts  remained  with  him.  Some  time 
afterwards  the  Defendant,  being  applied  to  by  the  drover 
for  the  price,  said  be  would  settle  when  the  time  agreed 
on  was  up. 

The  heifer,  however,  remaining  unpaid  for,  this  action 
was  commenced  for  the  price.  Bayley  J.,  before  whom 
the  cause  was  tried,  thought  the  Defendant  having  kept 

tlie 


The  Defend- 
ant kept  a 
heifer  which 
he  had  bought 
of  a  drover  on 
Sunday*  and 
afterwards 
made  a  pro- 
mise to  pay 
for: 

Held,  that 
having  kept 
the  beast 
he  was  liable, 
at  all  events, 
on  the  quan- 
tum meruit, 
notwithstand- 
ing the  con- 
tract made  on 
Sunday* 
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the  beast,  and  subsequently  promised  to  pay,  was  liable 
for  the  value  upon  a  quantum  meruit,  though  not  for  the 
price  agreed  on  by  the  bargain  completed  on  Sunday. 
A  verdict  having  been  found  for  the  Plaintiff 


Andrews  Serjt  obtained  a  rule  nisi  to  set  it  aside  and 
enter  a  nonsuit,  on  the  ground  that  the  contract  was 
void  under  29  Car.  2.  c.  7.,  being  a  contract  made  in  the 
Plaintiff's  ordinary  vocation,  and  completed  on  Sunday. 

Bompas  Serjt  shewed  cause.  This  contract  was  made 
on  Saturday,  and  the  mere  inspection  of  the  cattle  on 
Sunday  did  not  render  it  void,  otherwise  the  statute 
would  become  the  instrument  of  gross  injustice  if  the 
Defendant  be  permitted  to  keep  the  beast  without  pay- 
ing for  it  But,  at  all  events,  the  Defendant  having 
retained  the  beast,  and  having  afterwards  promised  to 
pay  for  it,  is  liable  upon  the  new  promise*  In  Bloxsome 
v.  Williams  (a),  Fennell  v.  Midler  (6),  and  Smith  v. 
Sparrow  (c),  the  contract  was  clearly  made  on  Sunday, 
and  there  was  no  subsequent  promise. 

Andrews.  This  falls  within  the  principle  of  all  the 
preceding  cases,  and  if  the  Defendant  be  held  liable  on 
a  quantum  meruit  because  he  retains  the  beast,  a  mode 
is  pointed  out  by  which  the  statute  may  be  eluded  in  all 
cases. 


Park  J.  (d)  I  should  be  sorry  to  be  supposed  to 
recede  from  the  cases  decided  on  this  point,  and  the 
principle  established  to  enforce  the  observance  of  the 
Lord's  day,  which  tends  so  eminently  to  the  advantage 


(a)  3  B.&  C.  %%%. 
\b)  s  B.  Crf  C.  406. 


(c)  4  Bingb.  84. 
(J)  TindalC.J. 


was  absent 
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of  society,  since  no  laws  can  be  of  avail  except  in  so  far 
as  they  are  founded  on  religion. 

I  think  that  the  contract  in  this  case  was  made  on 
Sunday,  because  the  bargain  on  Saturday  was  incomplete, 
and  came  to  no  conclusion  till  the  Defendant  had  in- 
spected the  cattle  on  Sunday. 

However,  we  hold  the  Defendant  liable  on  the  ground 
taken  by  the  learned  Judge  at  the  trial,  although  we 
regret  to  be  obliged  to  come  to  this  conclusion,  because 
it  may  have  a  tendency  to  defeat  the  statute.  But  here 
it  appears  that  the  Defendant  not  only  retained  the 
animal,  but  made  a  new  promise  to  pay  subsequently  to 
the  Sunday,  and  his  present  refusal  is  not  consistent  with 
the  practice  of  a  very  sincere  Christian. 
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Gaselee  J.  I  am  of  opinion  that  this  contract  was 
made  on  Sunday,  but  what  passed  afterwards  is  sufficient 
to  sustain  the  verdict  The  subsequent  promise  was 
sufficient  on  the  quantum  meruit,  or  as  a  ratification  of 
the  agreement  of  Saturday. 

Bosanquet  J.  I  am  of  the  same  opinion,  and  think 
the  ground  taken  by  the  learned  Judge  at  the  trial 
correct  The  original  contract  was  on  Sunday;  but 
the  thing  sold  was  left  in  the  possession  of  the  De- 
fendant Some  time  afterwards  he  promised  to  pay; 
and  the  jury  having  found  the  value,  there  is  no  ground 
for  impeaching  the  verdict 

Rule  discharged. 


Vol.  VI. 


Yy 
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June  19. 


Roe  dem.  Durant  v.  Moore. 


Surety  recog-  TJJ  this  case  the  tenant  having  been  admitted  to  defend 

ejectment  pur-  instead  of  the  casual  ejector,  put  in  sureties  to  abide 

suant  toiG.4.  the  result  of  the  cause  pursuant  to  the  statute  1  G.  4. 

c.  87.  how  Cm  8^#     ggg  ante9  p#  5^4#     ^n(j  Upon  an  objection  taken 

by  Wilde  Serjt.,  it  was  ordered  that  the  recognizance  of 
sureties  should  be  taken  in  the  cause  entitled  as  above, 
and  not  in  the  cause  as  originally  entitled,  Roe  d.  Durant 
„  v.  Doe,  Moore  tenant;  because  it  would  be  in  the 
cause  entitled  as  above  that  the  lessor  of  the  Plaintiff  if 
successful,  would  have  his  claim  on  the  sureties. 

These  sureties  appeared  to  be  the  first  taken  since  the 
statute  in  either  court. 


June  14.      Adams  v.  Gibney,  sued  with  Elizabeth  Maria 
Peyton,  Executor  of  J.  R.  Peyton. 


Tenant  for        HTHE  declaration  stated,  that,  on  the  20th  of  November 

over'by^n-  **  1821,  by  indenture  between  J.  R>  Peyton  of  the  one 

denture  de-       part,  and  the  Plaintiff  of  the  other  part,  after  reciting 

jJ^J-"*  that  die  Plaintiff  had  agreed  with  J.  R.  Peyton  for  a 

&c,  for  fifteen  le*&*  of  Wakehurst  Park  for  the  term  of  fifteen  years  from 

years,  without  March  then  last  past,  subject  to  the  covenants  therein- 
any  express 

covenant  for  quiet  enjoyment ;  lesssee  is  evicted  by  remainder-nan  after  death  of 
tenant  for  life,  and  before  expiration  of  the  fifteen  years  :  Held,  that  lessee  cannot 
maintain  covenant  against  executor  of  tenant  for  life. 

after 
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after  contained,  it  was  witnessed,  that  for  and  in  consider- 
ation of  the  rent,  covenants,  and  agreements  thereinafter 
contained,  J.  R.  Peyton  had  demised  certain  premises 
to  the  Plaintiff,  containing  500  acres,  &c.  (subject  to 
certain  exceptions  and  reservations;)  Habendum  from 
the  25th  of  March  1821  for  fifteen  years  at  the  rent  of 
40/.  per  annum,  clear  of  all  taxes  except  poors'  rates ; 
which  poors'  rates  were  to  be  paid  by  J.  R.  Peyton*  his 
executors,  or  administrators,  or  such  other  person  or 
persons  as  should  for  the  time  being  be  entitled  to  the 
reversion  and  inheritance  of  the  said  premises; 

And  the  Plaintiff  for  himself,  his  executors,  adminis- 
trators, and  assigns,  did  thereby  covenant,  promise,  and 
agree  to  and  with  the  said  J.  jR.  Peyton*  and  to  and 
with  all  and  every  such  person  and  persons  as  should  for 
the  time  being  be  entitled  to  the  reversion  and  inherit- 
ance of  the  said  premises,  or  any  part  thereof,  in  manner 
aqd  form  following ;  that  is  to  say,  that  the  Plaintiff,  his 
executors,  administrators,  or  assigns  should  and  would 
from  time  to  time,  and  at  all  times  during  the  conti- 
nuance of  the  term  thereby  demised,  well  and  truly  pay, 
or  cause  to  be  paid  unto  the  said  «7.  22.  Peyton*  his  heirs, 
executors,  or  administrators,  or  to  such  other  person  or 
persons  as  aforesaid,  the  said  yearly  rent  of  40/.  of  law- 
ful current  money  as  aforesaid  upon  the  several  days  and 
times,  and  in  the  manner  thereinbefore  mentioned :  he 
also  covenanted  not  to  cut  down,  lop,  top,  stub  up,  or 
destroy  any  of  the  trees  thereinbefore  excepted,  or  else 
to  pay  the  sum  of  20/.  per  load  for  trees  so  lopped,  &c. 
to  the  said  J.  R.  Peyton,  or  such  person  or  persons  as 
aforesaid :  a  new  fence  was  to  be  made  all  round  the 
park,  at  the  joint  expense  of  both  lessor  and  tenant; 
and  J.  R.  Peyton  was  to  put  the  messuage  on  the  pre- 
mises into  good  and  tenantable  repair :  the  said  fence, 
building,  and  messuage  was  to  be  thenceforth  kept  in 
Y  y  2  repair 
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repair  by  the  Plaintiff  and  «7.  R.  Peyton  was  to  provide 
thirty  new  rabbit  hutches  for  the  use  of  the  Plaintiff: 
and  it  was  covenanted  that  it  should  and  might  be  lawful 
for  the  Plaintiff,  his  executors,  administrators,  or  assigns, 
at  any  time  or  times  during  the  continuance  of  the 
term  thereby  demised,  to  cut  down  the  underwood  that 
might  be  standing  and  growing  on  the  demised  pre- 
mises, at  such  age  as  he  or  they  should  think  fit,  and 
take  and  carry  away  the  same  for  his  and  their  own  use 
and  benefit ;  and  also  that  he,  the  said  J.  R.  Peyton,  his 
heirs,  executors,  or  administrators,  or  such  other  per- 
son or  persons  as  aforesaid,  should  and  would,  at  the 
end,  expiration,  or  other  sooner  determination  of  the 
said  demise  and  lease,  pay  the  Plaintiff,  his  executors, 
administrators  or  assigns,  for  the  underwood  then  stand* 
ing  and  growing  on   the  demised  premises  down  to 
the  stem,  and  also  for  the  stock  of  rabbits  that  might 
then  be  thereon,  as  the  same  should  be  valued  and  ap- 
praised by  two  indifferent  persons,  one  to  be  chosen  by 
each  party,  and  in  case  they  could  not  agree,  by  a 
third  person  to  be  appointed  by  them  for  an  umpire, 
whose  valuation  and  appraisement  should  be  final  and 
conclusive,  and  the  amount  thereof  be  paid  by  the  said 
J".  R.  Peyton,  his  heirs,  executors,  or  administrators  to 
the  Plaintiff,  his  executors,  administrators,  or  assigns. 

The  Plaintiff  entered  the  20th  of  November  1821,  and 
averred,  that  he  well  and  truly  performed  all  things  on 
his  part  contained  in  the  said  indenture- 
Breach  —  That  before  and  at  the  time  of  the  making 
the  said  indenture,  and  from  thence  until  and  at  the 
time  of  the  death  of  the  said  J.  R.  Peyton,  he,  the  said 
J.  R.  Peyton  was  only  seised  of  the  demised  premises  in 
his  demesne  as  of  freehold  for  the  term  of  bis  natural 
life,  and  was  not  by  law  empowered,  authorized,  or  en* 
titled  to  grant  or  demise  to  the  Plaintiff  the  demised 

premises 
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premises  for  the  said  term  of  fifteen  years  in  manner 
aforesaid,  or  for  any  period  beyond  the  term  of  the  life 
of  the  said  J.  R.  Peyton,  so  as  to  bind  the  person  entitled 
to  the  freehold  of  the  demised  premises,  upon  the  death 
of  the  said  J.  R.  Peyton,  or  to  render  such  term  and 
lease  obligatory  upon  such  person:  that  whilst  the 
Plaintiff  was  possessed  of  the  said  term  by  the  said 
indenture  granted,  to  wit,  on  the  1st  of  April  1825, 
the  said  J.  R.  Peyton  died,  to  wit,  at,  &c.  and  there* 
upon  the  said  term  ended  and  was  determined  and 
became  void,  and  one  Joseph  John  Wakekurst  Peyton 
then  and  there  became  and  was  entitled  to  the  free- 
hold and  inheritance  of  the  demised  premises  and  the 
possession  thereof,  and  laid  claim  to  and  demanded 
of  the  Plaintiff  the  immediate  possession  of  the  said 
premises  in  breach  of  the  said  indenture :  that  there- 
upon, afterwards,  to  wit,  in  Trinity  term  in  the  seventh 
year  of  the  reign  of  our  lord  the  now  king,  a  certain 
action  of  ejectment  was  commenced  and  prosecuted  by 
and  on  the  behalf  of  the  said  Jl  J.  W-  Peytori,  wherein 
John  Doe  was  the  nominal  Plaintiff,  against  the  said 
now  Plaintiff  Tfiomas  Adams,  for  the  recovery  of  the  pos- 
session of  the  premises  so  demised  by  the  said  indenture  i 
That,  on  the  2d  of  December  1826,  notice  was  given  to 
J.  R.  Peyton's  executors  that  the  now  Plaintiff  would  hold 
them  responsible  for  all  damages,  costs,  losses,  or  ex- 
penses he  might  sustain  or  incur  by  reason  of  the  said 
action,  in  the  event  of  the  Plaintiff  therein  succeeding  in 
such  action,  or  the  said  Thomas  being  interrupted  in  the 
possession  or  enjoyment  of  the  said  tenements,  or  any  part 
thereof,  or  evicted  therefrom  during  the  remainder  of  the 
said  term  of  fifteen  years  under  or  by  virtue  of  the  said 
ejectment,  or  by  reason  of  any  defect  of  title  or  inability 
of  the  said  J.  R.  Peyton  to  grant  the  said  lease  to  the 
said  Thomas  as  aforesaid:  that  the  Defendants  refused  to 
Yy  3  settle 
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settle  such  action  of  ejectment:  that  the  now  Plaintiff 
accordingly  defended  the  said  action,  being  ignorant 
whether  J.  J.  W.  Peyton  had  or  not  full  right  and 
title  to  the  premises:  that  in  Easter  term  1827  judg- 
ment was  recovered  in  the  said  action  of  ejectment  \ 
whereupon  the  now  Plaintiff  was  forced  to  deliver, 
and  did  deliver  up  the  possession  of  the  premises 
to  J.  J.  W.  Peyton :  that  the  now  Plaintiff  sustained 
damage  thereby  for  loss  of  the  enjoyment  of  the  pre*- 
raises,  and  also  did,  on  the  26th  May  1827,  pay  the 
damages  and  costs  sustained  in  the  said  action  of 
ejectment,  amounting  to  the  sum  of  189/.;  also  his  own 
costs  of  defending  the  said  action:  that  in  Hilary 
term  1828,  an  action  of  trespass  was  brought  by  J.  J. 
W.  Peyton  for  mesne  profits,  and  on  the  22d  February 
1828,  the  now  Plaintiff  gave  the  now  Defendants,  as 
executrix  and  executors,  notice  of  such  action :  that  in 
Hilary  term  1829  the  costs  and  damages  recovered  in 
the  last-mentioned  action  were  477/.,  and  that  the  now 
Plaintiff's  own  costs  incurred  in  the  said  last-mentioned 
action  were  200/.:  that  on  the  15th  Februaty  1827,  a 
bill  in  Chancery  was  filed  by  J.  «/•  W.  Peyton  to  restrain 
the  commission  of  waste,  and  an  injunction  obtained ; 
and  that  Plaintiff  was  hindered  and  prevented  from 
cutting  the  underwood  by  reason  of  the  lease  being 
determined. 

Second  breach,  —  That  there  was  a  large  quantity  of 
underwood  and  stock  of  rabbits  on  the  premises,  which 
underwood  and  rabbits  the  now  Plaintiff  resigned  on  the 
premises;  and  that  he  was  always  ready  to  appoint  a 
proper  person  to  value  the  underwood  and  rabbits,  and 
on  the  2d  December  1826  gave  notice  to  that  effect,  but 
that  Defendant  refused  to  concur. 

There  were  various  pleas,  which  the  Plaintiff  replied 
to;  and  the  Defendant  having  demurred  to  the  repli- 
cation, 


in  the  Eleventh  Year  of  GEO.  IV.  661 

cation,  upon  the  argument,  in  Easter  term,  excepted        1830. 
to  the  sufficiency  of  the  above  declaration.  Adams 

v. 
Scriven  Serjt.  in  support  of  the  demurrer.      The      Gibney. 

action  does  not  lie.  Where  there  is  no  express  covenant 
for  quiet  enjoyment,  a  covenant  to  that  effect  may  in 
genera]  be  implied  from  the  lessor's  taking  on  himself  to 
demise :  Nokes's  case  (a) :  and  the  lessee,  or  his  repre- 
sentatives, will  be  liable  on  such  a  covenant,  if  it  be 
violated  during  the  term  by  himself  or  persons  claiming 
through  him :  Stile  v.  Herring  (b) ;  or  if  he  have  no  title, 
and  the  lessee  cannot  lawfully  enter.  But  if  he  have 
title  to  devise  in  the  first  instance,  although  the  term  be 
liable  to  be  determined  on  an  event  over  which  the 
lessor  has  no  control,  the  word  demise  will  not  amount 
to  a  covenant  for  quiet  enjoyment  absolutely,  but 
merely  to  a  warranty  that  the  lessee  shall  enjoy  the  term 
as  far  as  concerns  the  lessor  and  persons  claiming 
through  him,  and  independently  of  the  collateral  event 
over  which  the  lessor  has  no  control.  If  the  lessee 
require  an  indemnity  against  such  collateral  event,  he 
must  insist  on  an  express  covenant  for  quiet  enjoyment. 

The  covenant  in  law,  giving  a  right  to  damages  for 
eviction,  ceased  with  the  estate  which  passed  by  the 
demise,  and  determined  with  the  death  of  the  lessor. 

In  Swan  v.  Searles  (c),  it  was  expressly  decided  that 
this  action  is  not  maintainable  against  the  represent- 
atives of  the  lessor,  if  the  term  ends  by  a  collateral 
determination;  ex.gr.,  his  death;  or  against  himself,  if  it 
ends  by  the  death  of  a  cestui  que  vie,  before  eviction. 

Iu  Stile  v.  Herring,  and  the  cases  which  decide  that 
the  action  is  maintainable  where  there  is  not  any  right 
in  the  lessor  to  make  any  demise,  and  the  lessee  does 


(a)  4  Rep.  8x.  (b)  Cro.  Jac.  73.     1  Roll.  Abr.  $%o. 

'  (e)  Djer9  %$y  b.     1  Leon.  179.     Owen,  105. 
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law,  any  collateral  determination.  It  is  by  law  a  lease 
between  the  parties  for  certain  years  absolutely,  and  an 
eviction  at  any  time  during  those  years  is  a  breach  of 
the  covenant,  because  it  is  an  eviction  while  the  term  is, 
as  between  the  parties,  continuing.  But  in  the  present 
case,  as  in  Swan  v.  Searles,  and  in  Bragg  v.  Wise- 
man (<r),  the  lease  has  in  point  of  law  a  collateral  deter- 
mination ;  the  term  ceases  by  death,  and  with  the  term 
ceases  the  covenant  or  warranty  for  enjoyment,  which 
the  law  raises  from  the  word  demise. 

As  the  lessee  is  by  the  determination  of  the  lease 
discharged  from  the  payment  of  rent  and  other  services, 
so  th£  lessor  is,  by  the  collateral  determination,  dis- 
charged from  his  warranty  or  covenant  for  quiet  enjoy- 
ment. The  rights  and  remedies  are  reciprocal.  In 
Owen,  105.  one  of  the  reasons  assigned  against  the 
claim  of  the  lessee  is,  that  the  lessee  is  not  termor  at  the 
time  of  the  disturbance,  in  effect,  because  his  estate  is 
determined  before  the  disturbance,  by  the  death  of  the 
tenant  for  life,  &c. 

The  same  principle  is  established  in  Hyde  v.  The  Canons 
of 'Windsor (b);  is  recognized  inShepkerd's  Toud&tone,  165. 
178.,  and  the  following  authorities: — Fitz.  N.  B.  14*5, 
146.  and  note;  Year  Boot  32  H.6.  fol.  32.;  Com.  Dig. 
Coo.(F);  Bac.  Abr.  Leases,  Covenant  (E);  Fin.  Abr. 
Cov.(D);  2BI.  Com.  304.;  Cheiny  v.  Langley (c)9  An- 
drews's case  (rf),  Procter  v.  Johnson,  (e)  The  passage  in 
Co.  Lit.  389.  a9  which  states  that  there  can  be  no  war- 
ranty of  chattels,  real  or  personal,  seems  to  conflict 
with  the  other  authorities,  but  is  clearly  outweighed  by 
them. 

(a)  x  BrownL  ft s.  (J)  %Leon.io*.  Cro.El.tn. 

(b)  Cro.El.$sz*  {e)  %Bro<wnL  SX3- 

(c)  i  Leon,  x  79.   Cro.EI.isj* 

B&npas 
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Bompas  Serjt,  contra.     First,  a  covenant  and  not  a        1830. 
mere  warranty  is  to  be  implied  from  the  word  demise; 
and,  secondly,  an  express  covenant  for  quiet  enjoyment 
may  be  collected  from  the  whole  of  this  contract 

A  warranty  doth  not  extend  to  any  lease,  though  it 
be  for  many  thousand  years,  or  any  other  chattel,  but 
only  to  freehold  or  inheritances:  Co.  Lit.  389.  a.  And 
a  covenant  is  not  confined  to  any  technical  form  of 
expression;  it  results  from  the  whole  object  of  the  con- 
tract between  the  parties;  Com.  Dig.  Coo.  (A) 2.  Holder 
v.  Taylor  (a) ;  and  when  the  lessor  here  says  he  has  de- 
mised, the  expression  implies  that  he  has  the  power  to 
do  so,  and  to  secure  to  the  lessee  an  enjoyment  co- 
extensive with  the  term :  otherwise  he  imposes  on  the 
lessee,  and  obtains  a  consideration  for  that  which  he 
cannot  make  good. 

In  Burnett  v.  Lynch  (b\  LittlecUUe  J.  says,  "  An  action 
of  covenant  will  lie  by  the  lessee  against  the  lessor  upon 
the  word  'demise9  in  the  lease;  that  word  imports 
a  covenant  in  law  on  the  part  of  the  lessor  that  he  has 
good  title,  and  that  the  lessee  shall  quietly  enjoy  during 
the  term;  and,  therefore,  if  the  lessee  be  ousted  during 
the  term,  an  action  of  covenant  will  lie  by  him  against 
the  lessor."  And  in  Iggulden  v.  May  (c),  Eldon  C.  says, 
"  There  is  a  covenant  for  quiet  enjoyment  under  the 
words  '  granted  and  demised : '  a  covenant  for  payment 
of  rent  under  the  words  *  yielding  and  paying:'  and 
other  covenants  under  other  general  words  in  this  lease. 
In  a  court  of  law,  generally,  the  construction  ought  to 
be  as  to  both  the  express  and  implied  covenants :  more 
peculiarly,  where  there  is  but  one  express  covenant ;  and 
upon  the  ordinary  sense,  it  is  supposed  to  mean  express 

(a)  Hob.  12.  (b)  j  JB,  Gf  C.  609  (c)  9  Fes.  3*$. 

covenants 
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Adams 

v. 
GlBNEY. 


covenants  only.  It  was  settled  so  long  ago  as  the  time  of 
Siderfin,  that  where  a  bond  is  given,  generally  for  per* 
forraance  of  covenants  in  a  lease,  it  extends  to  protect 
breaches  of  implied,  as  well  as  express,  covenants ;  and  if 
rent  is  not  paid,  or  there  is  an  eviction,  the  bond  is 
forfeited  for  breach  of  the  two  implied  covenants  I  have 
mentioned." 

All  the  cases  referred  to  in  support  of  the  demurrer 
rest  on  Cheiny  v.  Langley,  which  is  no  authority  for 
the  propositions  to  which  the  subsequent  decisions  have 
extended;  for  in  Cheiny  v.  Langley,  the  defendant 
only  sold  his  interest,  such  as  it  was,  without  assuming 
to  convey  any  other  definite  interest  to  the  purchaser. 
Bragg  v.  Wiseman,  therefore,  cannot  be  law,  if  it  rest  for 
support  solely  on  Cheiny  v.  Langley.  In  Swan  v.  Searles, 
as  appears  from  the  pleadings  set  out  in  Bendloe  138,, 
the  action  was  brought,  not  for  damages,  but  for  the 
term  itself,  which  having  been  determined,  could  not  be 
recovered :  and  that  case  has  been  doubted,  Vin.  Ahr. 
Covendnt  (D).  Wentw.  Executor,  126.  Roll.  Abr.  82.  a. 
In  Andrews's  case,  and  Procter  v.  Johnson,  the  action  was 
also  brought  to  recover  the  term.  And  the  passage  in 
Fitz.  N.B.  145,  146.  may  be  explained  by  distributing 
the  covenant  according  to  the  subject  matter  to  which  it 
applies,  reddendo  singula  singtdis. 

But,  secondly,  here  is  a  recital  of  an  agreement  for  a 
lease  for  fifteen  years,  and  that  agreement  amounts  to  a 
covenant  sufficiently  express  to  support  this  action.  In 
order  to  ascertain  the  covenants  to  which  the  parties 
have  rendered  themselves  liable,  the  recital  in  an  in- 
denture is  as  operative  as  any  other  part  3  Keble,  465. 
[Park  J.  Lord  Kenyan  reprimanded  me  when  I  was  at 
the  bar  for  citing  KeblcJ\    Severn  v.  Gierke,  (a) 


(a)  x  Leon.  i%%. 


Scriven. 
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Scriven.  A  recital  in  a  deed  containing  express 
covenants  cannot  be  set  up  as  an  express  covenant 
in  itself,  contrary  to  the  intention  to  be  collected  from 
the  operative  part  of  the  deed ;  and  therefore  it  comes 
round  to  the  same  question,  whether  a  covenant  for 
quiet  enjoyment  can  in  this  case  be  implied  from  the 
word  demise.  Holder  v.  Taylor  does  not  apply,  for  the 
action  was  brought  in  respect  of  a  disturbance  by  the 
covenantor  himself.  And  the  dicta  which  have  been 
cited  are  applicable  only  to  cases  of  that  description. 
There  is  no  hardship  in  the  present  case,  for  the  lessee 
is  discharged  from  his  obligations  under  the  lease,  and 
it  was  his  business  to  have  exacted  an  express  covenant, 
if  he  proposed  an  indemnity  for  the  loss  of  any  portion 
of  the  fifteen  years.  Caveat  Emptor.  He  could  scarcely, 
however,  have  been  ignorant  of  his  situation,  for  his 
covenants  are  not  with  the  lessor,  his  heirs  and  exe- 
cutors, but  with  the  party  interested  for  the  time  being. 

Cur.  adv.  vult. 


18S0. 


Tindal  C.  J.  The  question  in  this  case  arises  upon 
a  demurrer  to  the  replication  to  one  of  the  pleas  of  the 
Defendant,  which  plea  is  pleaded  to  the  breach  of 
covenant  firstly  assigned  in  the  declaration,  that  is,  to 
a  breach  of  covenant  for  quiet  enjoyment ;  and  as  the 
Defendant  insists  that  it  appears  on  the  record  that  no 
action  is  maintainable  against  him  as  executor  on  such 
supposed  breach,  it  becomes  unnecessary  to  consider 
any  of  the  pleadings  subsequent  to  the  declaration. 

The  question,  therefore,  becomes  this :  tenant  for  life, 
remainder  over,  by  indenture  demises  to  the  lessee,  his 
executors,  &c.  for  the  term  of  fifteen  years,  without  any 
express  covenant  for  quiet  enjoyment;  the  lessee  is 
evicted  by  the  remainder-man,  after  the  death  of  tenant 
for  life,  but  before  the  expiration  of  the  fifteen  years : 

whether 
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1830.  whether  the  lessee  can  maintain  an  action  of  covenant 
against  the  executor  of  tenant  for  life  in  respect  of  such 
eviction  ? 

That  the  word  demise  in  a  lease  for  years  imports 
and   makes  a   covenant   in    law   for   quiet   enjoyment 
by  the  lessee,  at  least  during  the  continuance  of  the 
estate  out  of  which  the  lease  is  granted,  is  clear  from  all 
the  authorities,  and  is  admitted  by  the  Defendant ;  but 
it  is  contended  on  his  part,  that  such  implied  covenant 
ceases  with  his  estate,  as  well  upon  the  ground  that  it  is 
rather  in  the  nature  of  an  implied  warranty  than  an 
implied  covenant,  as  upon  the  direct  authority  of  de- 
cided cases. 

If  it  had  been  necessary  to  determine  this  case  upon 
the  ground  of  distinction  above  referred  to,  consider- 
able doubt  would  be  thrown  upon  such  distinction  in 
the  case  of  a  chattel  real,  by  the  authority  of  Co*  Litt. 
389.  a,  where  it  is  laid  down  "  That  a  warranty  cannot 
be  annexed  to  chattels  real  or  personal, — but  if  a  man 
warrant  them,  the  party  shall  have  covenant"  We 
think,  however,  it  is  sufficient  to  say,  that  the  cases 
which  have  been  decided  on  the  precise  point  now 
raised,  are  too  strong  to  get  oven  Such  is  the  case  in 
Dyer  257.  a9  determined  in  Michaelmas  term  8  &  9  Eliz. 
The  lease  in  that  case,  as  in  the  present,  was  by  in- 
denture made  by  tenant  for  life,  by  the  word  demise. 
The  ouster  in  that  case,  as  in  this,  was  by  the  remainder- 
man after  the  death  of  the  tenant  for  life,  and  before  the 
effluxion  of  the  term.  The  action  in  that  case  also,  as 
in  this,  was  an  action  against  the  executors  of  the  lessor, 
to  recover  damages  for  the  breach  of  covenant  (See 
the  form  of  the  declaration  in  Bendloefs  Rep.  150.) 
And  after  two  arguments  it  was  held  in  that  case  by 
three  of  the  justices,  "  That  the  executors  should  not 
be  charged  by  this  covenant  in  law— because  the  cove- 
nant 
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nant  in  law  ends  and  determines  with  the  estate  and  1830. 
interest  of  the  lessor;"  also,  "  That  no  cause  of  action 
is  given  against  the  testator  in  his  lifetime."  And, 
although  one  of  the  justices  differed  from  the  rest,  yet 
he  admitted,  if  the  lease  had  been  by  deed-poll  instead 
of  by  indenture,  he  should  have  agreed  with  his  com- 
panions :  a  distinction  which  is  not  assented  to  by  the 
learned  reporter. 

The  same  principle  is  laid  down  in  Hyde  v.  The 
Canons  of  Windsor,  and  in  the  cifte  of  Bragg  v.  Wise- 
man, where  covenant  is  brought  against  the  executor  of 
the  husband  upon  a  lease  by  husband  and  wife,  and  it  is 
laid  down  "  That  a  covenant  in  law  shall  not  be  ex- 
tended to  make  one  do  more  than  he  can,  which  was  to 
warrant  it  as  long  as  he  lived,  and  no  longer." 

Unless,  therefore,  some  very  strong  and  insuperable 
objection  had  been  raised  to  the  principle  of  those  deci- 
sions, .which  has  not  been  done  in  the  present  case,  we 
think  it  safer  to  adhere  to  them,  the  doctrine  of  which 
appears  to  have  been  adopted  in  books  of  high  autho- 
rity; amongst  others  see  Shepherd? s  Touchstone,  160., 
and  Com.  Dig.  Covenant  (C).  And  no  injustice  can  be 
occasioned  to  the  lessee  by  this  decision,  who  must  have 
known,  from  the  form  of  the  reservation  in  the  lease,  that 
his  lessor  was  no  more  than  a  tenant  for  life,  but  was 
contented  to  accept  a  lease  without  an  express  covenant 
for  quiet  enjoyment. 

It  remains  only  to  notice  one  argument  urged  by  the 
Plaintiff;  namely,  that  although  the  action  may  not  be 
maintainable  upon  the  covenant  to  be  implied  from  the 
word  demise,  yet  that  there  is  a  recital  of  an  agree- 
ment for  a  lease  for  fifteen  years,  and  that  such  agree- 
ment would  of  itself  be  a  sufficient  express  covenant  to 
support  the  action.  But  the  recital  is  not  of  an  agree- 
ment for  a  lease  for  fifteen  years  absolutely,  but  for  a 

lease 
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lease  for  fifteen  years  "  subject  to  the  covenants  there- 
inafter contained."  So  that  the  demise  by  the  indenture, 
is  the  completion  and  performance  of  that  agreement, 
and  the  question  still  turns  upon  the  lease  itself,  whether 
the  lease  contains  such  ground  of  action  as  is  con- 
tended for. 

Upon  the  whole,  therefore,  we  think  there  must  be 
judgment  for  the  Defendant  as  to  so  much  of  the  de- 
claration as  is  covered  by  the  plea  demurred  to. 

JrfHgment  for  Defendant  accordingly. 


June  17. 


Wormwell  v.  Hailstone. 


In  an  action 
against  the 
clerk  of  the 
trustees  of  a 
turnpike  road, 
under  a  sta- 
tute which 
permits  the 
trustees  to  sue 
and  be  sued 
in  the  name 
of  their  clerk, 
execution  can- 
not issue 
against  the 
clerk  person- 
ally. 


rpHIS  was  an  action  against  Samuel  Hailstone,  clerk 
to  trustees  acting  under  and  by  virtue  of  the  statute 
made  and  passed  in  the  sixth  year  of  the  reign  of  our 
lord  the  king,  for  repairing,  widening,  improving,  and 
maintaining  in  repair  the  turnpike  roads  from  Leeds  to 
Halifax*  and  the  several  branches  and  roads  therein 
mentioned  in  the  West  Riding  of  the  county  of  York* 
that  is  to  say,  the  trustees  appointed  for  the  Thornton 
district  of  road  in  the  said  act  mentioned:  and  the 
first  count  of  the  declaration  stated  that  the  said  trustees 
were  indebted  to  the  Plaintiff  in  the  sum  of  800/.  for 
work  and  labour,  and  materials  found ;  and,  being  so 
indebted,  promised  to  pay.  A  verdict  having  been 
given  for  the  Plaintiff,  the  postea  was  entered  up  as 
follows :  — 

Afterwards,  that  is  to  say,  on  the  day  and  at  the 
place  within  contained,  before  the  Honorable  Sir  James 
Allan   Park,    knight,    one.  of   his    majesty's    justices 

assigned 


in  the  Eleventh  Year  of  GEO.  IV* 


669 


assigned  to  hold  pleas  iff  the  Court  of  our  lord  the 
king  of  the  Bench,  and  the  Honorable  Sir  James  Parke, 
knight,  one  of  his  majesty's  justices  assigned  to  hold 
pleas  in  the  court  of  our  lord  the  king,  before  the  king 
himself,  and  justices  of  our  said  lord  the  king  assigned 
to  hold  the  assizes  in  and  for  the  county  of  York,  ac- 
cording to  the  form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  within-named  Plaintiff 
as  the  within-named  Defendant,  by  their  respective 
attornies  within  mentioned;  and  the  jurors  of  the  jury 
whereof  mention  within  is  made,  being  summoned,  also 
come,  who  to  speak  the  truth  of  the  matters  within 
contained,  being  chosen,  tried,  and  sworn,  say,  upon 
their  oath,  that  the  trustees  within  mentioned  did  under- 
take and  promise  in  manner  and  form  as  the  said 
Plaintiff  hath  within  complained  against  the  said  De- 
fendant, and  they  assess  the  damages  of  the  said  Plain- 
tiff on  occasion  thereof,  over  and  above  his  costs  and 
charges  by  him  about  his  suit  in  this  behalf  expended, 
to  448/.  9s. ;  and  for  those  costs  and  charges,  to  forty 
shillings.     Therefore,  &c. 

Judgment  was  hereon  signed  against  the  Defendant, 
upon  which  *Ji.fa.  issued,  following  the  terms  of  the 
judgment,  and  the  sheriff,  conformably  with  the  f.  fa., 
issued  his  warrant  to  his  bailiffs,  commanding  that  they, 
some  or  one  of  them,  should  omit  not  by  reason  of  any 
liberty  within  his  county,  but  that  they  should  enter  the 
same,  and  cause  to  be  levied  of  the  goods  and  chattels  in 
hia  bailiwick  of  Samuel  Hailstone,  clerk  to  the  trustees 
acting  under  and  by  virtue  of  the  statute  made  and  passed 
in  the  sixth  year  of  the  reign  of  our  Lord  the  now  Kin& 
for  repairing,  widening,  improving,  and  maintaining  in 
repair  the  turnpike  roads  from  Leeds  to  Halifax,  and 
the  several  branches  and  roads  therein  mentioned  in 
the  West  Riding  of  the  county  of  Yoik,  that  is  **  say, 

the 
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the  trustees  appointed  for  the  Thornton  district  of  road 
in  the  said  act  mentioned,  the  sum  of  525/.  14s.,  which 
v.  in  his  said  Majesty's  court,  before  his  said  Majesty's 

Hailstone,  justices  at  Westminster,  were  awarded  to  James  Worm' 
uoell  for  his  damages  which  he  had  sustained,  as  well 
by  reason  of  not  performing  certain  promises  and  un- 
dertakings made  by  the  said  trustees  to  the  said  James, 
as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  Samuel  was  con- 
victed, as  appeared  to  his  said  Majesty  of  record,  &a 

A  levy  having  been  made  of  the  goods  of  the  De- 
fendant, 


Jones  Serjt  obtained  a  rule  nid  to  set  aside  the  exe- 
cution, on  the  ground  that  the  name  of  the  Defendant, 
as  clerk  to  the  trustees,  was  only  used  for  convenience, 
and  that  he  was  not  personally  responsible  to  the 
Plaintiff. 

By  the  general  turnpike  act,  S  G.  4.  c.  126.  s.  74.  it  is 
enacted,  "  That  the  trustees  and  commissioners  of  every 
turnpike  road  may  sue  and  be  sued  in  the  name  or 
names  of  any  one  of  such  trustees  or  commissioners,  or 
of  their  clerk  or  clerks  for  the  time  being ;  and  that  no 
action  or  suit  to  be  brought  or  commenced  by  or  against 
any  trustees  or  commissioners  of  any  turnpike  road  by 
virtue  of  this  or  any  act  or  acts  of  parliament  in  the 
name  or  names  of  any  one  such  trustees  or  commis- 
sioners, or  their  clerk  or  clerks,  shall  abate  and  be 
discontinued  by  the  death  or  removal  of  such  trustee, 
commissioner,  clerk  or  clerks,  or  any  of  them,  without 
the  consent  of  the  said  trustees  or  commissioners;  but 
that  any  one  of  such  trustees  or  commissioners  shall 
always  be  deemed  to  be  the  plaintiff  or  plaintiffs,  de- 
fendant or  defendants  (as  the  case  may  be),  in  every 
such  action  or  suit:  Provided  always,  that  every  such 

trustee, 
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trustee,  commissioner,  clerk  or  clerks,  shall  be  reim- 
bursed and  paid,  out  of  the  monies  belonging  to  the 
turnpike  roads  for  which  he  or  they  shall  act,  all  such 
costs,  charges,  and  expenses  as  he  or  they  shall  be  put 
unto  or  become  chargeable  with,  or  be  liable  to,  by 
reason  of  his  or  their  being  so  made  plaintiff  or  plain- 
tiffs, defendant  or  defendants." 

By  the  4  G.  4.  c.  95.  s.  61.  it  is  provided,  "  That  the 
trustees  or  commissioners  -for  making  or  maintaining 
any  turnpike  road,  shall  not  be  personally  subject  to  or 
liable  to  be  charged  with  the  payment  of  any  sum  or 
sums  of  money  by  reason  of  their  having  signed  or 
executed  any  mortgage,  or  assignment  by  way  of  mort- 
gage, or  other  security,  to  be  made  by  virtue  or  in  pur- 
suance of  any  act  for  making  and  maintaining  any  turn- 
pike road :  Provided  always,  that  in  case  any  action, 
suit,  or  prosecution  shall  be  brought  or  commenced 
against  any  trustee  or  commissioner  for  any  thing  done 
by  virtue  or  in  pursuance  of  the  said  recited  act  of 
the  third  year  of  his  present  Majesty,  or  this  act,  or  any 
such  act  for  making  or  maintaining  any  turnpike  road, 
all  the  costs,  charges,  and  expenses  of  defending  such 
action,  suit,  or  prosecution,  or  which  such  trustee  or 
commissioner  shall  incur  in  consequence  thereof,  shall 
be  defrayed  out  of  the  toll  arising  on  the  turnpike  road 
for  which  such  trustee  or  commissioner  shall  act." 

By  7  &  8  G.  4.  c.  24.  s.  2.  it  is  enacted,  "  That  every 
trustee  who  shall  order  or  direct  the  expenditure  of  any 
money  for  or  towards  the  making,  repairing,  or  altering 
any  road  not  comprehended  within  the  act  in  the  exe- 
cution of  which  he  may  be  acting,  or  for  or  towards  the 
performance  of  any  act,  matter,  or  thing  not  authorized 
by  such  act  or  the  said  recited  acts,  shall  be  per- 
sonally liable  to  the  trust  for  the  repayment  of  the 
money  so  expended  at  the  suit  of  any  person,  or  any 
one  trustee,  or  of  the  clerk  to  such  trustee  on  behalf  of 

Vol.  VI.  Z  z  such 


1830. 


wormwell 
Hailstone. 


672 


CASES  in  TRINITY  TERM 


1830. 


WORMWEXL 
V. 

Hailstone. 


such  trust,  and  that  all  the  costs  and  charges  of  such 
suit,  over  and  above  any  costs  and  charges  recovered 
from  the  Defendant  in  such  suit,  shall  be  paid  and  borne 
by  such  trust"  And  by  the  third  section,  it  is  enacted, 
"  That  no  trustee  shall  be  personally  subject  or  liable 
to  be  charged  (except  as  next  hereinbefore  mentioned), 
with  the  payment  of  any  sum  or  sums  of  money  laid  out 
or  expended  in  or  towards  the  making  repairing,  or 
filtering  any  turnpike  road,  nor  shall  execution  issue  out 
against  the  goods  and  chattels  of  any  trustee,  by  reason 
of  his  having  acted  as  such  trustee*  or  having  signed  or 
authorized,  or  directed  any  contract  or  security  to  be 
entered  into  relating  to  any  ?uch  road,  unless  in  such 
contract  or  security  such  trustee  shall  have,  in  express 
words,  rendered  himself  so  personally  liable." 

By  a  local  act,  6  G.  4>.  c.  149.,  intituled,  "  An  Act 
for  repairing,  widening,  improving,  and  maintaining  in 
repair  the  turnpike  roads  from  Leeds  to  Halifax,  and  the 
several  branches  and  roads  therein  mentioned  in  the 
West  Riding  of  the  county  of  York"  the  usual  powers 
are  given  to  the  trustees  therein  mentioned  fpr  making 
the  roads'  and  branches  therein  described,  and  amongst 
others,  the  Thornton  district  of  road :  and  Creditors  are 
enabled  to  have  access  to  the  books  of  the  trustees- 
Taking  all  these  acts  together,  it  appears  that  the 
clerk  of  the  trustees  is  only  the  formal  plaintiff  or  de- 
fendant, in  actions  by  or  against  trustees,  like  the 
fictitious  parties  in  the  action  of  ejectment  It  is  plain 
from  the  declaration  in  this  case,  that  the  trustees  are 
the  real  Defendants.  The  object  of  the  section,  which 
enables  creditors  to  sue  the  clerk,  was  to  prevent  the 
inconvenience  and  difficulty  of  suing  the  trustees,  a 
numerous  and  fluctuating  body ;  it  never  was  intended 
to  make  the  clerk  personally  responsible,  when  the 
trustees  are  personally  exempted,  but  that  the  remedy 
of  creditors  should  be  against  the  fund  of  the  road :  » 

by 
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personally  liable;  as  if  he  were  to  die  after  judgment  Vm 

and  before  execution,  could  execution  issue  against  his  Hailstone, 
executor,  who  might  not  be  clerk,  or  his  successor,  who 
would  be  no  party  to  the  record  ?  The  local  act,  6  G.4. 
c.  149.  ss.  25. 27.,  enables  creditors  to  have  access  to  the 
books  of  the  trustees,  which  shews  that  the  legislature 
intended  their  remedy  should  be  on  the  funds  of  the 
road. 


Wilde  SeijL  shewed  cause.  The  creditor  is  permitted 
by  the  act  S  G.  4.  c.  126.  to  make  the  clerk  Defendant, 
and  there  is  nothing  in  the  act  to  exempt  him  from  the 
incidents  attaching  to  a  defendant  in  any  other  suit. 
It  is  because  the  trustees  are  personally  exempted  that 
it  becomes  necessary  to  make  the  clerk  personally  re- 
sponsible ;  in  which  there  is  great  convenience  to  credi- 
tors, and  neither  inconvenience  nor  injustice  to  the  clerk : 
the  creditors  having  a  single  assignable  individual  to 
apply  to,  who,  by  his  influence  with  the  trustees,  is 
likely  to  obtain  payment  of  the  demand ;  and  the  clerk 
being  entitled  under  the  act  to  be  reimbursed  all  his  ex- 
penses, by  the  trustees :  for  the  word  expenses  must,  in 
cfommon  parlance,  be  taken  to  cover  debt  and  damages. 
The  execution  must  pursue  the  form  of  the  judgment ;  the 
judgment  here  is  against  the  clerk,  and  would  be  fruit- 
less if  he  be  not  liable  to  execution.  In  the  riot  act, 
statutes  of  hue  and  cry,  dock  acts  and  others,  there  are 
explicit  directions  as  to  the  mode  of  obtaining  the  fruits 
of  a  judgment  In  the  absence  of  any  such  directions 
here,  it  must  be  presumed  the  law  is  to  take  its  usual 
course.  The  statute  says,  the  clerk  shall  always  be 
deemed  to  be  defendant;  if  so,  he  must  be  defendant  for 
the  purposes  of  execution  as  well  as  for  the  purpose  of 
Z  z  2  appear- 
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appearance.  As  to  any  technical  difficulty  in  case  of 
his  death,  the  plaintiff  is  not  to  be  deprived  of  his  re- 
medy where  the  clerk  is  alive,  because  the  legislature 
may  not  have  anticipated  or  provided  for  difficulties  in 
case  of  his  death.  But  in  the  spirit  of  the  enactment, 
which  enables  a  creditor  to  make  him  a  defendant  in  the 
first  instance,  the  Court  might,  upon  his  death,  permit 
the  plaintiff  to  enter  a  suggestion,  and  issue  a  scire  facias 
against  his  successor. 

Jones  was  heard  in  support  of  his  rule;  and  in  ad- 
dition to  the  arguments  urged  before,  observed  on  the 
hardship  of  the  clerk's  being  sent  to  gaol  for  a  debt  from 
which  his  principals  were  exempt  from  execution,  and 
the  absence  of  any  clause  in  the  acts  to  reimburse  him 
for  any  thing  but  costs  and  expenses,  which,  he  con- 
tended, did  not  cover  damages. 

The  Court  took  time  to  look  into  the  local  act,  and 
now  their  decision  was  pronounced  by 

Tindal  C.  J.  This  is  an  application  to  the  Court  to 
set  aside  the  writ  o(Ji.fa.  which  has  beep  issued  upon 
the  judgment  obtained  against  the  Defendant,  on  the 
ground  that  the  statute  S  G.  4;  c.  126.  s.  74.,  which 
enables  the  Plaintiff  to  sue  the  Defendant  as  clerk  to  the 
trustees  of  the  turnpike  road  does  not  authorize  any 
execution  againt  either  the  person  or  the  property  of 
the  Defendant 

The  clause  in  question  appears  to  have  been  in- 
troduced, from  the  difficulty,  or  indeed  impracticability, 
of  carrying  to  a  successful  result  any  action,  either  by  or 
against  the  whole  of  the  very  numerous  and  fluctuating 
body  of  which  the  trustees  of  a  turnpike  road  generally 
consist.    The  clause,  therefore,  empowers,  but  does  not 

compel, 
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names  of  any  one  of  such  trustees,  or  of  their  clerk  or 

clerks  for  the  time  being,  leaving  it  open  to  any  creditor, 

if  he  shall  think  proper,  to  sue  by  the  ordinary  course  of   Hailstone. 

proceeding  against  any  number  of  the  trustees  personally, 

where  the  nature  of  the  transaction,  or  the  form  of  the 

security  or  contract,  gives  any  ground  of  action  against 

those  particular  and  individual  trustees. 

In  the  latter  case,  the  action  would  have  been  attended 
With  the  ordinary  consequences  of  personal  liability  on 
the  part  of  the  Defendant,  bad  not  a  later  statute,  the 
7  &  8  G.  4.  c.  24.  5.  S.,  taken  away  the  personal  liability 
of  the  trustees  in  every  case,  unless  where  the  trustees 
have  in  the  contract  or  security  in  express  words  rendered 
themselves  personally  liable. 

A  provision  of  this  nature  releasing  the  trustees  from 
liability  when  the  action  is  brought  against  them,  al- 
though they  may  be  the  very  parties  to  the  contract  or 
security  on  which  the  action  is  brought,  affords  a  strong 
presumption  that  it  could  not  be  intended  the  clerk  to 
the  trustees  should  be  personally  liable,  when  the  ere- 
ditor  sues  the  trustees  in  the  name  of  their  clerk.  It 
would  be  very  singular  that  the  creditor  of  the  trustees 
should  have  his  election  to  satisfy  his  demand  either  out 
of  the  trust  funds  or  the  personal  means  of  the  clerk  of 
the  trustees,  according  to  the  form  of  the  action  he 
thought  proper  to  bring. 

But  we  think,  under  the  proper  construction  of  the 
seventy-fourth  section,  the  clerk  is  not  personally  liable 
to  the  consequences  of  an  action.  The  power  to  sue 
the  trustees  in  the  name  of  their  clerk  is,  in  other 
words,  the  power  to  make  him  the  nominal  defendant : 
the  enactment  that  the  suit  shall  not  abate  by  the  death 
or  removal  of  the  clerk,  but  that  the  clerk  for  the  time 
being  shall  always  be  deemed  to  be  the  Defendant, 
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points  again  to  the  same  distinction  between  a  real  and 
nominal  Defendant;  and,  indeed,  it  would  open  the 
door  to  inextricable  confusion  and  difficulty  if  the  clerk 
for  the  time  being  were  personally  to  be  looked  to  for 
satisfaction  of  the  judgment.  Suppose  the  clerk*  in 
whose  name  the  action  was  defended,  to  die,  or  be  re- 
moved after  judgment  and  before  satisfaction*  it  would 
seem  very  unreasonable  that  his  successor*  who  was  no 
party  to  the  defence,  should  be  liable  to  pay  the  whole ; 
or,  on  the  other  banc^  that  the  executors  of  the  former 
clerk*  who  have  no  concern  whatever  with  the  trust 
funds,  should  be  liable  to  the  demand  out  of  the  testator's 


But  the  main  ground  upon  which  we  collect  the  in- 
tention of  the  legislature  is  this :  the  only  provision  for 
reimbursement  of  the  clerk  is  a  reimbursement  of  all 
the  costs*  charges,  and  expenses  which  he  lias  been  put 
to  by  reason  of  being  made  Defendant 

The  ordinary  meaning  of  these  words  will  not  com- 
prehend the  debt  or  damages  recovered*  and  this  must 
give  at  the  same  time  the  measure  of  the  clerk's  peraoadb 
liability ;  for  it  cannot  be  supposed  that  he  is  liable  to 
either  the  debt  or  damages  recovered*  where  there  is  no 
express  provision  for  repaying  bimselfi 

It  is  asked,  How  are  the  debt  or  damages  to  be  reco- 
vered in  this  action  if  the  clerk  is  not  liable  ?  This  act* 
undoubtedly,  makes  no  direct  provision,  as  many  others 
of  a  similar  nature  do*  upon  this  subject.  See  the  West 
India  Dock  Act,  39  G.  3.  c.69.  s. 184.*  and  the  London 
Dock  Act*  S9&40G»3.  ct.  s.  150.  But  there  can 
be  no  doubt  but  that  the  funds  of  the  trustees  may  be 
made  answerable  for  the  amount  ascertained  in  the 
action,  in  case  of  a  refusal  to  apply  them*  either  by  a 
mandamus  or  a  bill  in  equity.  It  is  sufficient,  however* 
for  the  present  application  to  decide,  that  we  think  die 

act 
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act  does  not  authorise  a  personal  execution  against  the 

clerk,  and  therefore  we  make  a  ride,  not  for  setting  aside 

this  writ  of  execution,  bat  for  restraining  the  sheriff 

from  executing  it  against  the  personal  effects  of  the    Haujttonx. 

clerk. 
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Strange  v.  Wignet.  J«**  **• 

f  ROVER  for  a  bank  post  bill  for  100/.    In  September  Plaintiff  left  ia 

1S29,  the  Plaintiff  came  to  London  from  Tonbridge,  l^^^ 

on  the  outside  of  a  coach.     She  put  a  100/.  bank  post  don>  and  lost, 

bill,  indorsed  in  blank,  in  her  reticule,  which  she  carried  her  r^Scafe* 

on  her  arm.     When  the  Tonbridge  coach  arrived  in  IOO/,  bank 

Bridge  Street,  Blaekfiriars,  she  got  into  a  hackney-coach,  pott  bill,  in- 

and  proceeded  to  Smithfidd*     She  was  then  handed  out  *j™2*  ^ 

by  a  gentleman,  to  whom  she  had  previously  entrusted  issued  hand* 

the  reticule  containing  the  bill.     The  gentleman  had  J"0"  pn*l*im* 

placed  the  reticule  on  the  seat  in  the  hackney-coach,  Defendant,  a 

where  it  was  accidentally  left,  although  a  trunk  which  banker  at 

she  had  also  with  her  was  safely  taken  out.     The  Plain*  f?***11*0 

*  naa  never 

tiff,  on  ascertaining  her  loss,  made  enquiries  about  the  heard  of  the 

hackney-coach  without  success:   but  die  was   told  at  l?\S|^ed 

the  hackney-coach  office,  where  she  applied,  that  she  stranger  eight 

need  not  take  any  steps,  as  the  reticule  would  probably  <ty»  aftw- 

be  returned  in  a  few  days.    Notwithstanding  this,  she  ^JjL  ^e 

dispersed  about  the  hackney-coach  stands  and  watering  being  asked 

houses  a  number  of  bills,  describing  her  loss,  and  offering  J"  namc*  •*** 

*  n      t  /*  ■  ™       .        , ,    ne  was  «>  a 

a  reward  for  the  recovery  of  her  property.     She  also  ad-  journey,  and 

vertised  her  loss  in  a  London  newspaper  called  The  Morn-  wrote  on  the 

ing  Advertiser,  on  the  24th  of  September,  about  eight  days  flddj^?|tl0IM 

illiterate  hand* 
The  Defendant  did  not  enquire  at  what  inn  he  was  staying :  Held,  that  the  Defend* 

ant  was  liable  for  the  amount  to  the  Plaintiff. 
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after  the  reticule  was  lost.  Early  on  the  24th  a  stranger 
presented  the  bill  at  the  banking-house  of  the  Defend- 
ant, in  Brighton,  to  be  cashed.  He  said  he  was  going  to 
Southampton,  and  wrote  on  the  bill,  in  a  very  illiterate 
hand,  the  name  and  address  of  Mr.  W.  Wilson,  16. 
Queen-Street,  Lincoln* s  Inn  Fields.  The  Defendant,  not 
having  heard  of  the  Plaintiff's  loss,  cashed  the  bill,  and 
took  the  usual  commission.  Tindal  C.  J.,  before  whom 
the  cause  was  tried,  Guildhall  sittings  after  last  Michael- 
mas term,  left  it  to  the  jury  to  consider  whether  there  had 
been  originally  a  want  of  ordinary  care  on  the  part  of 
the  Plaintiff,  or  a  want  of  diligence  in  publishing  her 
loss,  or  negligence  in  the  Defendant  upon  the  occasion 
of  cashing  the  bill. 

The  jury  having  found  for  the  Plaintiff, 


Taddy  Serjt  moved  for  a  new  trial. 

If  the  banker  be  holden  liable  in  this  case  the  de- 
cision will  go  farther  than  any  which  have  preceded  it, 
and  materially  tend  to  paralyse  the  circulation  of  paper 
currency.  The  Plaintiff  had  taken  no  efficient  means 
to  make  her  loss  known  to  the  commercial  world,  or 
to  guard  against  loss  in  the  first  instance.  It  was 
through  the  carelessness  of  her  agent  that  the  reticule 
containing  the  bill  wbs  left  in  the  hackney-coach  :'  the 
reticule  was  an  unfit  place  of  deposit;  and  there  was 
great  want  of  caution  in  indorsing  the  bill  in  blank, 
and  enabling  it  to  be  transferre4  as  money.  Even  if 
there  had  been  a  want  of  caution  on  the  part  of  the 
Defendant,  the  Plaintiff  has  no  ground  of  complaint: 
the  mischief  being  attributable  to  her  own  previous 
neglect  she  is  not  entitled  to  repair  it  at  the  expeqse  of 
the  Defendant.  But  there  was  no  want  of  caution  in 
the  Defendant.  He  had  never  heard  of  the  Plaintiff's 
The  bill  carried  its  title  with  it,  and  was  trans- 
ferable 
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ferable  as  money;  Mi1lerv.Race(a\Grantv.  Vaughan(b)9 
Lwoson  v.  Weston  (c) ;  and  the  Defendant  could  not,  con- 
sistently with  the  practice  of  bankers,  or  without  giving 
offence  to  customers,  pursue  enquiry  further  than  to  ask 
the  name  and  address  of  the  party  presenting  the  bilL 
In  Gill  v.  Cvbitt  (d\  Abbott  C.  J.  said,  the  question  was, 
whether  the  defendant  took  the  bill  under  circumstances 
which  would  excite  the  suspicion  of  a  prudent  man. 
That  cannot  be  predicated  of  the  conduct  of  the  De- 
fendant in  this  case.  Brighton  is  the  resort  of  many 
opulent  persons,  and  a  place  of  frequent  departure  for 
the  Continent;  and  there  is  nothing  unusual  in  so- 
journers or  travellers  at  such  a  place  proposing  to 
change  a  100/.  bill.  In  Snow  v.  Sadler  (e)  the  bill  was 
taken  at  Doncaster  races,  which  are  stated  in  the  report 
to  be  a  frequent  resort  of  suspicious  characters.  In 
Snow  v.  Peacock  (g)  the  amount  of  the  bill  was  500/., 
and  it  was  changed  at  a  branch  bank  in  an  obscure 
village,  not  likely  to  be  visited  by  persons  possessed  of 
so  much  property.  But  in  Beckwith  v.  Corral  (A),  in  an 
action  by  the  owner  of  a  lost  bill  of  exchange  against  a 
banker  who  had  cashed  it  to  a  stranger,  it  was  held 
that  the  jury  were  properly  directed  to  consider  whether 
the  plaintiff  had  used  due  diligence  in  apprizing  the 
public  of  his  loss,  and  whether  the  defendant  had  acted 
with  good  faith  and  sufficient  caution  in  the  receipt  of 
the  bill. 


1830. 


Tindal  C.  J.  If  there  had  been  any  complaint  of 
the  manner  in  which  the  points  were  left  by  me  to 
the  jury,  I  should  have  been  anxious  for  a  re-considera- 
tion of  the  case.     But  no  objection  having  been  made  to 


(a)  I  Burr.  45  a. 

(b)  3  Burr.  151 6. 

(c)  4  Bsp.  56. 

(d)  3  B.&C.466. 


(e)  3  Bingb.  610. 
(g)  3  Bingb.  406. 
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my  summing  up,  I  am  averse  to  granting  the  rule,  t  * 
left  three  points  to  the  jury.  The  first  was,  as  to  the 
mode  in  which  the  Plaintiff  had  conveyed  her  property 
to  London.  It  was  urged  by  the  counsel  for  the  De- 
fendant, that  there  had  been  a  want  of  caution  on  the 
part  of  the  Plaintiff  in  carrying  in  a  reticule  a  bill  of 
such  amount,  and  that  her  negligence  ought  not  to  cast 
a  loss  upon  the  Defendant  It  was  said,  that  it  would 
have  been  safer  to  have  placed  the  note  in  the  trunk, 
and,  looking  to  the  event,  that  might  have  been  so.  In 
the  outset,  however,  I  do  not  think  that  there  would 
have  been  a  greater  degree  of  safety  in  putting  the  note 
in  the  trunk,  as  the  reticule  was  attached  to  the  Plaintiff 
and  a  trunk  might  become  the  object  of  depredation.  I 
left  this  fact,  and  the  question,  whether  there  had  been 
any  particular  want  of  caution  in  the  Plaintiff's  confid- 
ing the  reticule  to  her  friend  on  stepping  from  the 
coach,  to  the  consideration  of  the  jury.  If  they  were  of 
opinion  that  there  was  no  want  of  caution  on  the  part  of 
the  Plaintiff,  they  were  then  to  proceed  to  the  second 
point,  whether  there  had  been  any  want  of  diligence  in 
making  her  loss  known.  It  has  been  said  that  the  Plain- 
tiff did  not  advertise  her  loss  sufficiently.  But  there  is 
no  law  requiring  any  precise  mode  of  proceeding  in  that 
respect,  and  it  would  be  a  great  hardship  if  sudh  a  law 
existed.  The  jury  are  to  look  to  the  circumstances  of 
the  case,  and  the  degree  of  care  which  has  been  taken.  It 
appeared  that  the  Plaintiff  had  applied  to  the  hackney- 
coach  office  respecting  her  loss,  and  there  she  had  been 
informed  that  she  need  not  make  any  stir  for  some  days, 
as  in  all  probability  her  property  would  be  restored 
during  that  time.  Notwithstanding  this,  the  Plaintiff 
on  the  same  day  issued  hand-bills  describing  her  loss. 
The  jury  were  of  opinion  that  want  of  diligence  was  not 
imputable  to  the  Plaintiff;  and  they  then ,  went  on  to 
the  third  point,  whether  there  had  been  any  want  of 

caution 
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caution  on  the  part  of  the  Defendant.  It  hat  been  1B80. 
urged  by  the  Defendant's  counsel  that  it  is  impossible  to 
make  enquiries  of  persons  who  present  notes  without 
giving  offence.  I  am  of  a  different  opinion,  and  think 
that  individuals  who  become  possessed  of  notes  in  an 
honest  way  would  be  pleased  at  the  praiseworthy  en- 
deavours of  bankers  to  prevent  imposition  and  robberies* 
The  Defendant  made  no  enquiry  as  to  the  inn  at  which 
the  stranger  was  staying,  nor  did  he  call  for  any  refer- 
ence to  persons  in  the  town.  Besides  this,  the  writing 
of  the  stranger  was  calculated  to  raise  suspicion,  being  of 
a  character  far  inferior  to  that  of  a  person  accustomed 
to  possess  such  notes.  The  Defendant  should  not  have 
been  satisfied  with  the  bare  assertion  of  the  stranger 
with  regard  to  his  address  and  business,  but  should 
have  enquired  at  least  at  what  inn  he  was  staying.  I 
am  therefore  of  opinion,  that  there  is  no  ground  for 
granting  a  new  trial. 

Park  J.  The  three  questions  were  properly  left  to 
the  jury,  and  I  see  no  reason  for  thinking  their  verdict 
wrong. 

As  to  the  first  question,  it  is  impossible  to  prescribe 
in  what  precise  mode  bills  of  value  shall  be  conveyed : 
they  are  liable  to  be  lost  wherever  they  may  be  kept ; 
and  it  can  scarcely  be  objected  to  the  Plaintiff  that 
during  the  journey  the  property  was  ,even  attached  to 
her  person. 

But  the  two  latter  questions  were  the  main  points  in 
the  case;  and  when  we  find  the  Plaintiff  resorting  to 
the  hackney-coach  office,  and  immediately  distributing 
hand-bills, ,  notwithstanding  she  had  the  sanction  of 
that  office  for  waiting,  we  cannot  impute  to  her  any 
want  of  diligence  in  making  known  her  loss.  If,  then, 
there  was  no  neglect  on  her  part,  was  there  any  on  the 

part 


689 


CASES  in  TRINITY  TERM 


1830. 


part  of  the  Defendant?  I  agree  that  100/.  is  not  a 
large  sum  for  persons  in  a  certain  station  to  negotiate 
at  a  frequented  watering-place.  But  the  banker  should 
at  least  have  enquired  where  the  stranger  who  presented 
the  bill  was  staying,  especially  when  his  handwriting 
appeared  to  be  that  of  an  illiterate  person.  It  was 
doing  very  little  to  require  no  more  than  a  statement 
of  his  name  and  address;  he  should  at  least  have  been 
asked  at  what  inn  he  was  staying,  and  whether  there 
was  any  one  in  the  town  to  whom  he  was  known. 


Gaselee  J.  The  case  was  properly  left  to  the  con- 
sideration of  the  jury,  and  I  see  no  reason  for  disturbing 
the  verdict. 

Bosanquet  J.  I  am  of  opinion  the  verdict  ought 
not  to  be  disturbed.  No  objection  has  been  made, 
or  could  have  been  made,  to  the  direction  of  my  Lord 
Chief  Justice ;  and  I  am  not  prepared  to  say,  even  if 
there  be  some  want  of  caution  in  the  loser  of  property, 
that  he  is  to  be  therefore  precluded  from  recovering  it 
where  there  has  been  negligence  on  the  part  of  the 
person  who  receives  it.  Here  the  application  made  by 
the  Plaintiff  to  the  hackney-coach  office  and  the  distri- 
bution of  the  hand-bills  were  sufficient  diligence  in 
making  her  loss  known ;  and  the  want  of  caution  in  the 
Defendant  was  left  to  the  jury,  who  have  formed  the 
proper  conclusion. 

Rule  refused. 

See  Miller  v.  Race  (a),  Grant  v.  Vaughan  (b\  Pea- 
cock v.  Rhodes  (c),  Lawson  v.   Weston  (d),   Solomons  v. 


(a)  i  Burr.  45** 

[b)  3  Burr.  15 16. 


(e)  Dough  633. 


Bank 
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Sank  of  England  {a),  GUI  v.  Cubitt{b\  Down  v.  Hal*  1830. 

ling  (c),   Snow  v.  Peacock  (d)9   Beckxith  v.'  Corral  (e\  v  "»  — ' 
And  Snow  v.  Saddler,  (g) 


v. 

WlGNEY. 


(*)  13  Bast*  135.  (</)  3  JftgA.  406. 

(*)  3B-&C.  466.  (*)  3  B/«^.  444. 

(c)  4  A  fcf  C.  330.  ($)  3  Hug*.  610. 


Parker  t;.  M 'William.  J***^. 


TTHE  Plaintiff  had  deposited  200/.  in  the  hands  of  Where  a  wit- 

a  Miss  Horsefall,  who  soon  afterwards  died.     The  ?eM  ""^ 

in  court  after 
Defendant,  who  was  appointed  her  administratrix,  re-  an  order  for 

fused  to  return  the  200/.,  and  this  action  was  brought  thc  witnesses 
A  on  both  sides 

to  recover  1U  to  withdraw, 

At  the  trial  before  Tindal  C.  J.,  Middlesex  sittings  it  rests  in  the 
after  Easter  term,  before  the  counsel  for  the  Plaintiff  ^£J£"jf 
had  opened  his  speech,  it  was  arranged  by  both  parties,  whether  such 
that  the  witnesses  on  both  sides  should  be  sent  out  of  witactt  "n*u 
court,  and  an  order  to  that  effect  was  given  out  loudly*  except  in  the 
After  the  counsel  for  the  Plaintiff  had  concluded  his  exchequer, 
statement  of  the  facts  of  the  case,  which  he  detailed  with  ^^  *!? 
some  minuteness,  the  first  witness  for  the  Plaintiff,  on  excluded. 
being  called,  walked  to  the  witness-box  from  a  part 
of  the  court  near  the  Plaintiff's  counsel,  where  he  had 
been  standing  during  the  whole  of  the  speech,  notwith- 
standing the  order  which  had  been  given  for  all  the  wit- 
nesses to  retire.     This  witness  spoke  to  the  most  material 
fact  in  the  case,  viz.  to  the  fact  of  the  deposit  having  been 
made  by  the  Plaintiff.     But  there  were  other  witnesses 

who 


084 


Parker 


CASES  in  TRINITY  TERM 


lgSO.  who  spoke  to  admissions  of  Chat  fact  by  Miss  HonefUL 
The  counsel  for  the  Defendant  objected  to  his  evidence 
being  received ;  and  the  Chief  Justice  then  enquired 
MWnuttb  of  the  witness  if  he  had  heard  the  speech :  he  replied 
immediately  that  he  had  not,  and,  although  the  question 
was  put  ia  a  low  tone,  assigned  as  a  reason,  that  he 
was  hard  of  hearing.  Upon  this  he  was  admitted  to 
give  evidence* 

A  verdict  having  been  found  for  die  Plaintiff 


Wilde  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  of  this  witness  ought  to  have  been 
rejected.  He  referred  to  the  Attorney-General  v.  Bid- 
pit  (a),  where,  in  the  Court  of  Exchequer,  the  evidence 
of  a  witness  had  been  rejected  under  similar  circum- 
stances. 


Tindal  C.  J.  The  rule  with  respect  to  the  rejection 
of  the  testimony  of  witnesses  who  have  remained  in 
court  after  an  order  for  their  exclusion  has  obtained  in 
the  Court  of  Exchequer  for  many  years,  and  is  univer- 
sally known  there.  It  was  established  in  favour  of  the 
subject,  and  with  a  view  to  the  fairness  of  proceedings 
chiefly  at  the  instance  of  the  crown.  But  no  such  in- 
flexible rule  or  practice  has  been  established  in  the 
other  courts;  and  where  an  order  has  been  made  for 
the  exclusion  of  witnesses,  if  it  be  disobeyed  by  any  one 
of  them,  it  must  rest  with  the  judge  to  ascertain  whe- 
ther he  remained  by  accident,  or  purposed  to  evade  the 
order.  In  the  present  case  the  witness  distinctly  denied 
having  heard  any  part  of  the  counsel's  speech.  The 
circumstance  of  his  remaining  in  court  and  of  his 
alleged  capability  of  hearing  were  fully  commented  on 


(a)  9  Pro*  4. 


to 
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Farur 
v. 


Ip  the  jury,  and  they  would  apportion  their  credit  ac-  1880. 
cordingly.  It  did  net  appear  that  he  was  contumacious, 
or  had  acted  with  any  sinister  intent;  and  it  is  import- 
ant to  observe,  that  one  object  of  the  order  for  ex-  MWiluau. 
elusion  is  to  prevent  the  witnesses  from  conferring 
together  in  Court  upon  what  they  hear  there.  Then* 
we  ought  to  examine  the  rest  of  the  evidence  in  the 
cause,  to  ascertain  the  degree  of  importance  which 
might  have  been  attached  to  the  witness  in  question. 
Here  there  were  three  other  witnesses,  who  all  agreed 
they  had  heard  Miss  Horse/all  say  she  had  received 
200/.'  to  keep  for  the  Plaintiff,  after  declining  at  first 
to  do  so.  I  cannot  say  the  jury  would  not  have  come 
to  the  same  conclusion  evep  if  this  witness  had  been 
out  of  the  question.  But,  at  all  events,  the  degree 
of  credit  to  which  he  was  entitled  having  been  fairly 
submitted  to  them,  I  see  no  reason  for  granting  a  new 
trial. 

Park  J.  Whether  the  rule  in  the  Court  of  Exche- 
quer be  a  wise  one  or  not,  I  do  not  say,  but  the  deci- 
sion in  the  Attorney-General  v.  Bulpit  turns  expressly 
on  the  particular  and  known  rule  of  that  court ;  a  rule 
which  was  established  to  exclude  any  imputation  of  un- 
fairness in  proceedings  between  the  crown  and  the 
subject  But  ho  such  inflexible  rule  prevails  in  this 
Court;  and  though  a  witness  may  have  been  contu- 
macious, that  is  not  necessarily  a  ground  for  a  new 
trial.  There  is  no  reason,  however,  for  supposing  that 
the  witness  here  acted  from  contumacy.  The  circum- 
stance of  his  remaining  was  commented  on  to  the  jury, 
and  his  credit  duly  weighed.  The  rejection  or  admis- 
sion of  a  witness  under  such  occasions  is  a  question  for 
the  discretion  of  the  Judge  under  all  the  circumstances 
of  the  case. 

Gaselee 
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1830.  Gaselee  J.    This  is  not  a  case  which  calls  on  the 

p   *  Court  to  interpose.     It  is  for  the  Judge  at  the  trial  to 

„.  say,  whether,  Under  all  the  circumstances  of  the  case,  he 

M<William.  wju  relax  the  order  which  has  been  given.  And  one 
may  easily  imagine  cases  where  a  witness  may  remain 
in  Court  accidentally,  or  even  by  the  contrivance  of  the 
opposite  party,  in  order  to  afford  a  pretence  for  im- 
peaching the  verdict  in  case  it  should  go  against  them. 

Bosanquet  J.  As  there  is  in  this  Court  no  such 
.  general  rule  as  that  which  prevails  in  the  Exchequer, 
the  admission  of  a  witness  who  has  remained  in  Court 
notwithstanding  an  order  for  retiring,  must  depend  on 
the  discretion  of  the  Judge  who  presides  at  the  trial. 
No  injustice  has  been  done  in  this  case,  and,  therefore, 
the  rule  must  be  refused. 

Rule  refused. 


June  19.  Sheen  v.  Garrett. 

A  general  pleat  TTHE  Defendant  pleaded  to  a  declaration  in  debt  on 

^de^SPS  a  Judgraent> ThsLt  before  the  suing  out  of  the  original 

tute  ought  to    writ  of  the  Plaintiff  against  the  Defendant  in  this  behalf 

pursue  die        to  ^  ollf  g^  atj  fc^  fa  Defendant  became  bankrupt 

statute,  and      within  &e  true  intent  and  meaning  of  the  statute  then 

conclude  to       and  still  in  force  concerning  bankrupts ;  that  the  judg-* 

the  countiy.      ment  jn  t|je  declaration  mentioned  was  obtained  by  the 

Plaintiff  against  the  Defendant  for  certain  debts  and 

demands  in  respect  of  which  the  Plaintiff  was  entitled 

to  prove  by  virtue  of  the  said  statute,  as  a  creditor  under 

acer- 
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a  certain  commission   of  bankruptcy  afterwards  duly        1 8 SO. 
issued  against  the  Defendant ;  that  the  aforesaid  several     *      t  '    ' 
debts  and  demands  accrued  and  were  due  from  the  De-  v, 

fendant  to  the  Plaintiff  before  and  at  the  time  when  Garrett. 
the  Defendant  became  bankrupt  as  aforesaid,  to  wit, 
at,  &c.  And  this  the  Defendant  was  ready  to  verify ; 
wherefore  he  prayed  judgment  if  the  Plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against 
him. 

The  Plaintiff  demurred  to  that  plea,  and  assigned  as 
cause  of  demurrer,  that  the  Defendant  in  his  said  plea  had 
not  averred,  nor  did  it  thereby  appear,  that  he  had  ever 
obtained  his  Certificate  of  conformity  under  the  said 
commission  in  the  said  plea  mentioned,  according  to  the 
said  statute  therein  mentioned ;  nor  that  the  Defendant 
had  in  fact  conformed  himself  to  the  same  statute,  whereby 
the  said  plea  was  insufficient  according  to  the  general 
rules  of  pleading.  Also,  that  the  Defendant  had  im-  ^ 
properly  concluded  his  said  plea  with  a  verification, 
and  had  therein  otherwise  departed  from  the  form  of 
plea  allowed  by  the  said  statute,  whereby  the  same  plea 
was  insufficient  if  pleaded  by  virtue  of  that  statute. 
Also  for  that  the  said  plea  was  uncertain,  informal,  in- 
sufficient, &c. 

Joinder  in  demurrer. 

Ludlow  Serjt.  in  support  of  the  demurrer. 

The  plea  is  ill.  It  is  not  a  special  plea  of  bankruptcy, 
because  it  does  not  state  the  trading,  petitioning  cre- 
ditor's debt,  and  other  particulars  necessary  to  complete 
a  bankruptcy ;  nor  is  it  a  general  plea  under  the  statute 
6  6. 4.  cA6.  5. 126.,  because  it  neither  pursues  the  words 
of  the  statute,  which  are,  that  such  bankrupt  may  plead 
in  general  that  the  cause  of  action  accrued  before  he 
became  bankrupt;  nor  concludes  to  the  country,  as  it 

Vol.  VI.  8  A  ought 
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1830.       ought  to  do.     Miles  v.  William  (a\  Geary  ▼-  Baity  (4), 
N-  v-  '     Poole  v.  BroadfiM (c),  Com.  Dig.  Pleader,  (E)  32. 

v. 
Garrett.         E.  Lowes  Serjt  contrcU  The  statute  does  not  prescribe 

any  particular  form  of  words,  or  prohibit  a  conclusion 
with  a  verification.  And  the  language  of  this  plea  is 
sufficient  to  shew  it  to  be  in  substance  a  plea  under  the 
statute. 

In  Miles  v.  Williams  the  statute  under  which  the  de- 
fendant pleaded  his  bankruptcy  was  imperative  that  he 
should  plead  in  the  form  there  prescribed ;  the  6  G.  4. 
c.  16.  enacts  that  he  may  so  plead ;  and  where  a  plea 
contains  new  allegations  of  fact,  it  ought  to  conclude 
with  a  verification.    Hedges  v.  Sandon.  (d) 

Parr  J.  (e)  I  think  this  plea  is  ill.  It  has  been 
urged  that  it  is  sufficient  if  in  substance  according  to 
the  statute,  and  that  the  Defendant  is  not  bound  to 
adopt  the  exact  words  of  the  clause.  But  he  has  not 
pursued  the  language,  or  given  the  effect,  of  the  statute; 
for  I  cannot  agree  that  "  the  cause  of  action,"  and 
"  the  aforesaid  several  debts  and  demands/'  are  the  same 
thing.  Nor  has  he  pleaded  specially ;  for  had  be  done 
so,  he  must  have  stated  many  more  particulars  than  are 
stated  in  this  plea.  If  the  statute  does  not  require  a 
conclusion  to  the  country,  the  practice  of  pleading  does, 
as  appears  by  all  the  decided  cases. 

Gaselee  J.  It  is  true  the  statute  does  not  require  a 
conclusion  to  the  country;  nor  did  the  5G.2.  c. 30., 
which  was  in  force  when  Miles  v.  Williams  was  decided; 
but  it  has  been  the  uniform  practice  to  conclude  these 

(a)  i  P.  Wms.  249-  (<0  *  T-  &•  439* 

(b)  Fortesc.  344.  (')  TindalQ.  J.  was  absent. 

(c)  J&irnt/,  330. 

pleas 
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pleas  of  bankruptcy  to  the  country.     But  this  is  not  a        t830. 

general  plea  under  the  statute,  for  it  does  not  pursue 

the  language  of  the  general  plea  given  by  the  statute; 

dot  is  it  a  special  plea  of  bankruptcy,  for  want  of  the     Garrett. 

requisite  particularity. 

Bosanquet  J.  I  think  the  plea  is  ill.  If  it  had 
been  a  plea  under  the  statute  it  ought  to  have  concluded 
to  the  country;  for  though  Hedges  v.  Sandon  shews 
that  in  certain  cases  a  plea  may  conclude  either  with  a 
verification  or  to  the  country,  yet  there  are  many  other 
cases  which  establish  that  a  general  plea  of  bankruptcy 
must  conclude  to  the  country;  and  this  cannot  be 
considered  a  special  plea,  for  want  of  the  requisite 
particulars. 

Judgment  for  PlaintifE 


Michell  and  Margaret  his  Wife,  and  Tarle-     Jtae%$. 
ton  and  Isabella  his  Wife,  v.  Lady  Bethxah 
Hughes. 

X\7  RIT  of  entry  sur  abatement  in  the  per,  of  pre-  A  right  of  cn- 

mises,  which  the  the  demandants,  in  right  of  their  J«7  *«tsd  in 

husband  and 
wives,  claimed  to  be  the  right  and  inheritance  of  the  wjfe  jn  ^t 

said  Margaret  and  Isabella,  and  into  which  the  said  of  the  wife, 

Lady  Belhiah  had  not  entry  but  by  one  Mary  Heywood,  j^*^  ^ 

who  unjustly  abated  into  the  same  after  the  death  of  one  the  husband 

Thomas  Collingwood,  the  uncle  of  the  said  Margaret  and  jf  hf  I***™ 

Isabella,  and  whose  heiresses  they  are,  within  fifty  years 

last  past 

The  Defendant  pleaded,  fifthly,  that  Tarleto*  was  a 

trader,  incurred  a  petitioning  creditor's  debt,  and  be* 

S  A  2  came 
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came  a  bankrupt  in  1815,  when  a  commission  of  bank- 
ruptcy issued  against  him ;  and  by  an  indenture  between 
the  commissioners  of  bankrupts  of  the  one  part,  and 
the  assignees  of  Tarleton  of  the  other  part,  the  com- 
missioners bargained  and  sold  to  the  assignees,  their 
heirs  and  assigns,  all  the  freehold  and  copyhold  mes- 
suages, lands,  tenements,  and  hereditaments,  whatsoever 
and  wheresoever,  situate,  lying,  and  being  in  the  re- 
spective counties  of  Middlesex,  Lancaster,  and  Northum* 
land,  and  elsewhere  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  also  all  the  freehold  and 
other  messuages,  lands,  tenements,  plantations,  estates, 
and  hereditaments,  and  the  negroes  and  other  slaves, 
servants,  cattle,  stores,  stocks,  implements,  and  other  the 
appurtenances,  situate,  lying,  and  being  in  the  islands  of 
Grenada,  Dominica,  St.  Vincent,  St.  Lucia,  Trinidad,  or 
in  any  other  islands,  parts,  or  places  in  the  West  Indies, 
or  in  the  colonies  of  Demerara,  Surinam,  Esscquibo,  or 
any  other  the  colonies  or  territories  belonging  to  the 
said  kingdom;  and  all  other  the  real  estate,  lands, 
tenements,  or  hereditaments  whatsoever,  and  where- 
soever situate,  lying,  and  being,  whereof,  or  wherein, 
or  whereunto,  respectively,  the  said  Tarleton,  whether 
in  his  own  right,  or  as  surviving  partner  of  Daniel 
Backhouse,  deceased,  or  otherwise,  at  the  time  the  said 
Tarleton  became  bankrupt,  or  at  any  time  since,  had 
any  estate,  right,  title,  or  interest,  in  possession,  re- 
version, remainder,  or  expectancy,  or  otherwise  how- 
soever, with  their  and  every  of  their  appurtenants, 
and  all  the  estate,  right,  title,  interest,  use,  trust,  pro- 
perty, benefit,  power,  equity  of  redemption,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity  of 
the  said  Tarleton,  or  of  them  the  said  commissioners, 
by  virtue  of  the  said  commission,  of,  in,  and  to  the 
dame  premises,  every  or  any  part  thereof;  and  the 
reversion  and  reversions,  remainder  and  remainders, 

rents, 
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rehts,  issues,  and  profits  thereof,  and  of  every  or  fuiy 
part  or  parcel  thereof,  together  with  all  deeds,  evi- 
dences, and  writings  touching  and  concerning  the 
same ;  to  hold  the  same  unto  the  said  assignees,  their 
heirs  and  assigns,  for  ever,  upon  trust  nevertheless  to 
and  for  the  several  uses  of  them  the  said  assignees,  and 
all  other  the  creditors  of  the  said  Tarleton  who  then 
had  sought,  or  who  afterwards  should  in  due  time  come 
in  and  seek  relief  by  virtue  of  the  said  commission. 
And  the  said  Lady  Bethiah  further  said,  that  the  said 
bargain  and  sale  was  duly  (enrolled  in  His  Majesty's 
High  Court  of  Chancery  in  England,  and  that  by  force 
of  the  said  bargain  and  sale,  and  of  the  statute  in  that 
case  made  and  provided,  the  said  assignees  (hen  and 
there  became  and  were  entitled  to  all  the  right  and 
interest  of  the  said  Tarleton  of  and  in  the  said  tene- 
ments, with  the  appurtenances  in  the  said  declaration 
mentioned,  he  the  said  Tarleton,  previously  to  the 
said  bankruptcy,  having  had  by  the  said  Isabella  issue 
capable  of  inheriting  the  said  tenements,  with  the 
appurtenances. 

Demurrer  and  joinder. 
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Jones  Seijt.  for  the  demandant  It  will  be  contended 
for  the  Defendant,  that  the  right  to  bring  this  writ  of 
entry  passed  under  the  assignment  of  the  commissioner? 
in  TarUtoris  bankruptcy,  so  that  his  assignees  ought  to 
be  the  demandants,  and  that,  therefore,  he  and  his 
wife  cannot  sue.  But  in  order  to  establish  this,  the 
Defendant  must  shew  that  there  was  an  estate  in  Tarle- 
ton which  might  and  did  pass  by  the  bargain  and  sale, 
in  respect  of  which  estate  such  assignees  could  bring  a 
writ  of  entry;  for  the  record  admits  that  this  writ  is 
maintainable  but  for  the  bankruptcy.  The  bankrupt 
law  could  not  pass  more  than  Tarleton  had,  though 
Tarleton  might  have  had  an  interest  which  the  bankrupt 
3  A  3  law 
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law  did  not  pass.  Now  Tarleton  had  no  seisin  in  his 
own  right :  his  wife  had  a  right  to  bring  a  writ  of  entry; 
but  even  she  was  not  seised,  for  the  abatement  had 
displaced  any  immediate  interest.  Even  had  there  been 
no  abatement,  Tarleton,  being  seised  only  in  right  of  his 
wife,  had  a  mere  derivative  or  vicarial  right,  and  could 
not  alone  have  brought  a  writ  of  entry*  He  was  not  even 
tenant  by  the  courtesy.  To  admit  of  that  there  must  be 
in  the  wife  a  seisin  in  deed.  A  seisin  in  law  is  not 
sufficient.  "  A  man  shall  not  be  tenant  by  courtesy  of  a 
bare  right*9  (a)  He  could,  therefore,  only  be  introduced 
into  the  action  for  the  sake  of  conformity,  having  no 
interest  whatever  in  the  land  itself.  It  is  true  that  the 
rents  might  go  to  the  husband  if  the  demandants 
succeed,  because  the  rents  would  become  then  fnrits 
fallen :  but  the  right  to  the  rents,  when  recovered,  is 
perfectly  distinct  from  the  right  to  bring  the  action.  If 
the  husband  had  been  attainted,  the  king  could  not  have 
had  the  profits.  The  freehold  would  have  remained  in 
the  wife,  (b)  On  forfeiture  of  the  profits  during  the 
coverture,  the  freehold  remains  in  the  wife.  Dame  HaISs 
case,  (c)  If  the  wife  had  been  attainted,  the  lord  might 
have  entered  and  put  out  the  husband.  But  the  right 
to  recover  the  land  of  the  wife  consists  only  in  privity, 
and  cannot  be  forfeited  or  assigned  in  law.  Marquis 
of  Winchester's  case,  (d)  And,  supposing  the  assignees 
entitled  to  sue,  are  the  assignees  and  the  wife  to  be  on 
the  record  together,  or  are  the  assignees  to  sue  alone  ? 

In  Smith  v.  Coffin  (*),  a  writ  of  entry  sur  abatement 
was  held  to  He  for  the  assignees  of  a  bankrupt;  but  the 
ground  of  that  case  is,  that  the  bankrupt  himself  bad 
an  actual  interest,  and  every  thing  that  belongs  to  the 
bankrupt  passes  to  his  assignees.     Here  he  had  nothing 


(a)  Co.  Lit.  *9  a. 
\b)  C0.X1V.35z. 
(c)  Plowd.  %6o. 


(</)  3  Rep.  a. 
(0  %  H.  BL  444. 


which, 
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which,  in  the  language  of  the  earlier  statutes,  he  could 
lawfully  depart  withall,  and  pass  to  the  assignees. 

Then,  this  writ  of  entry  demands  the  right  and  in- 
heritance :  and  what  claim  could  the  husband  have  to 
the  inheritance  ?  In  Jacobson  v.  Williams  (a\  and  other 
cases,  it  has  been  held,  that  a  possibility  will  pass  under 
the  assignment:  but  it  must  be  a  possibijity  that  can  be 
released  or  assigned ;  and  there  was  nothing  here  that 
could  be  released  or  assigned. 
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Merewether  Serjt.  contra.  The  husband  had,  in  re- 
spect of  the  coverture,  an  interest  which  might  pass  to 
his  assignees ;  and  if  his  interest  did  pass,  it  is  quite 
clear  that  the  right  of  entry  passed  also  to  his  assignees. 
That  point  is  established  by  the  case  of  Smith  v.  Coffin. 

In  the  case  of  attainder  of  the  wife,  the  freehold  of 
the  wife  is  put  an  end  to ;  and  it  does  not  affect  the 
present  case,  that  under  such  circumstances  nothing 
should  remain  to  the  husband.  But  Jewson  v.  MouU 
son  (b)  and  Higden  v.  Williamson  (c)9  have  established 
that  a  contingent  interest,  or  possibility  in  a  bankrupt, 
is  assignable*  Those  cases,  indeed,  were  decided  on 
5  G.  2.  c.  30.  But  in  the  modern  law,  there  is  nothing 
to  limit  the  extent  of  property  which  passes  to  the  as* 
signees.  Every  beneficial  interest  passes ;  and  this  was 
a  beneficial  interest. 

Jones.  In  Smith  v.  Coffin,  the  bankrupt  had  a  right 
peculiar  to  himself,  and  not  in  autre  droit.  And  the 
same  observation  applies  to  Higden  v.  Williamson. 

Cur.  adv.  vult. 

Tindal  C.  J.  The  point  raised  for  the  consider- 
ation of  the  Court  by  the  Defendant's  plea  is  this,  — 


(a)  t  P.  Wms.  383.       (*)  %  Atk.  417* 
3  A  4 


(c)  iP.lVms.isi. 
Whether 
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Whether  the  bankruptcy  of  John  Tarleion,  the  husband 
of  Isabella,  one  of  the  co-heiresses  named  in  the  writ, 
which  bankruptcy  took  place  after  the  abatement  made 
upon  the  two  co-heiresses,  gives  any  right  to  bring  a 
writ  of  entry  to  his  assignees  ?  For  if  the  right  to  bring 
a  writ  of  entry  for  any  immediate  estate  of  freehold  is 
vested  in  the  assignees,  it  follows  that  the  demandants 
cannot  recover  in  the  present  action. 

If  the  writ  of  entry  sur  abatement,  in  the  present 
case,  had  been  brought  to  recover  land  to  which  the 
bankrupt  made  tide  to  himself  by  descent  in  his  own 
right,  there  could  be  no  doubt,  after  the  decision  of  the 
case  of  Smith  v.  Coffin,  but  that  the  right  to  bring  such 
writ  would  have  passed  to  the  assignees  under  the  usual 
bargain  and  sale  from  the  commissioners.  For  as  that 
case  has  established  that  such  right  of  entry  was  an 
hereditament  within  the  meaning  of  the  bankrupt  act, 
and  that  it  passed  to  the  assignees  under  the  general 
words  inserted  in  the  bargain  and  sale,  we  think  the 
same  construction  must  be  put  on  the  present  bankrupt 
act,  notwithstanding  the  omission  of  some  words  in  the 
sixty-fourth  section  which  are  to  be  found  in  the  pre* 
vious  acts;  for  we  think  neither  the  extent  nor  the 
nature  of  the  bankrupt's  property  intended  to  be  vested 
in  the  assignees  for  the  benefit  of  the  creditors,  is  thereby 
in  any  way  limited  or  confined. 

But  it  is  contended  by  the  demandants,  that  the  title 
to  the  land  in  the  present  writ  not  being  made  in  right 
of  the  bankrupt,  but  in  right  of  the  wife,  the  husband  is 
joined  therein  for  conformity  only,  and  that  in  conse- 
quence no  right  to  Dring  the  action  can  pass  to  the 
assignees. 

This  depends  upon  the  question,  What  rights  in  the 
wife's  estate  pass  to  the  assignees  of  the  husband  under 
the  commissioners'  bargain  and  sale  ? 

If  the  husband  had  been  actually  seised  of  this  land 
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in  right  of  his  wife,  the  assignees  would  have  taken, 
under  the  bargain  and  sale,  an  immediate  estate  of 
freehold  during  the  coverture.  (Com.  Dig.  Bankrupt, 
(D)  11.)  It  is  unnecessary,  therefore,  to  consider  any 
claim  of  the  husband  .as  tenant  by  the  courtesy ;  it  is 
sufficient  for  the  present  purpose  to  observe,  that  if  the 
wife's  seisin  had  been  a  seisin  in  fact,  the  husband 
would  have  become  seised  of  the  freehold  in  her  right 
during  the  coverture. 

If,  then,  such  would  have  been  the  husband's  right,  such 
also  would  have  been  the  right  of  the  assignees  under 
the  bargain  and  sale ;  and  if  the  assignees  are  to  bring 
the  writ  of  entry  when  the  abatement  has  been  made 
upon  the  bankrupt,  in  order  to  recover  the  fee  which  he 
then  claims  to  be  his  right  and  inheritance,  there  seems 
every  reason,  by  analogy,  that  when  the  abatement  is 
made  upon  the  wife,  the  right  to  bring  the  writ  for  the 
freehold  which  the  husband  would  become  entitled  to 
would  also  pass  to  the  assignees.  Debts  due  to  the  wife 
dwn  sola,  and  other  choses  in  action  belonging  to  the  wife 
before  marriage,  pass  to  the  assignees  under  the  com- 
missioners' assignment,  and  are  recoverable  by  them  in 
their  own  name.  Miles  v.  Williams,  (a)  And  the  reason 
given  by  Chief  Justice  Parker,  in  delivering  the  opinion 
of  the  Court  in  that  case,  is,  "  That  it  was  the  intention 
of  the  bankrupt  law  that  the  bankrupt  should  not  be 
trusted  any  more  with  the  arrangement  of  his  estate, 
but  that  it  should  be  put  into  other  hands  for  the  safety 
of  the  creditors,  and  that  the  bankrupt  should  have  no 
further  intermeddling  therewith." 

It  is  argued  that  the  demandants  claim  in  this  writ 
the  fee  and  inheritance,  and  that  it  is  impossible  to  con- 
tend that  the  assignees  should  ever  claim  the  inheritance 
which  belongs  to  the  wife,  and  in  no  respect  to  the 


1890. 


(a)  \P.Wnu.%ty. 


husband. 
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husband.  It  may  be  admitted  that  this  is  the  case; 
and  if  the  inheritance  were  necessarily  claimed,  and  no 
writ  of  entry  could  be  found  to  recover  a  freehold  only, 
the  inference  would  be  very  strong  that  no  right  of 
action  could  vest  in  the  assignees  in  respect  of  the 
abatement  on  the  wife. 

But'it  is  clear  that  the  demandant  in  a  writ  of  entry 
may  claim  the  freehold  only.  See  Dyer,  101.  a*,  where 
the  count  in  a  writ  of  entry,  having  stated  the  de- 
mandant to  have  been  seised  as  of  fee,  was  amended  by 
a  statement  that  he  was  seised  at  de  libero  tenemmto. 
And  in  F.  N.  B.  448.  a.  it  is  laid  down,  that  if  tenant 
for  life  or  tenant  in  tail  be  disseised,  they  may  sue  a 
writ  of  disseisin ;  but  in  that  writ  it  shall  not  be  said 
quod  clamat  esse  Jus  suum  et  hereditatem  suatn,  and  in  his 
count  he  shall  set  forth  his  especial  esplees,  &c.  See 
also  Host.  Ent.  272.  Co.  Ent.  219.  So  that  the 
argument  that  the  assignees  could  not  sue,  because 
they  could  not  maintain  this  writ,  fails  where  it  is 
shewn  that  they  might  maintain  another  better  adapted 
to  the  estate  which  they  would  claim. 

Upon  the  general  ground,  therefore,  that  in  all  instances 
in  which  the  assignees  take  any  interest  derivatively 
from  the  bankrupt,  for  the  benefit  of  the  creditors,  tbey 
are  empowered  by  the  bankrupt  act  to  sue  in  their  own 
name,  we  think  the  present  count,  in  which  the  bank- 
rupt sues  to  recover  in  his  own  name  and  that  of  his 
wife,  land  in  which  he  would  take  a  freehold  that  would 
forthwith  belong  to  the  assignees,  cannot  be  supported. 

Cases  may  occur,  in  which,  from  absolute  necessity, 
the  husband  must  be  joined  in  order  to  recover  the 
rights  of  the  wife ;  upon  those  we  give  no  opinion. 

Judgment  for  Defendant 
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Underhill  v.  Sir  T.  Wilson,  Bart.  June  %%. 

T^HIS  action  was  brought  to  recover  a  balance  alleged  A  sheriff's 

to  be  in  the  hands  of  the  Defendant,  as  sheriff  of  officer' at  *c 

request  or  !/•» 
Kent)  arising  from  the  sale  of  the  Plaintiff's  household  against  whom 

furniture,  farming  stock  and  effects,  taken  by  the  De»  he  h*d  t0  **• 

fendant  in  an  execution  issued  against   Underhill   by  commu^'ln  ' 

one  Prickett,  after  paying  the  sum  which  the  Defend-  possession  of 

ant  was  authorized  to  levy,  and  the  legal   expenses  j  c '.~c t8 

attending  the  execution.  carried  on  the 

In  June   1828,   a   writ  of  JL  fa.  against    Underhill  business  of  a 
at   the   suit    of    Thomas   PrickeU,    indorsed    to   levy  durjng  ^^ 
418/.  125.  4d.  besides  costs  of  the  writ,  sheriff's  pound-  months;  an 
age,  officer's  fees,  and  all  other  incidental  expenses,  and  aftICI!  was, 
returnable  on  the  first  day  of  Michaelmas  term  1828,  by  the  sheriff, 
was  delivered  at  the  office  of  the  Defendant,  sheriff  of  and  judgment 
Kent,  and  a  warrant  was  thereupon  granted  to  Richard  agam8t  a  pup. 
Hoskins,  the  sheriff's  bailiff  to  be  executed.  chaser  of  U.'b 

After  Hoskins  had  taken  possession  of  Under  hi Ws  ^P8'*^ 
farm  and  effects   under  this  warrant,   it   was  agreed  balance  re- 
between   Prickett  and    Underhill,    who   was   Pricketts  "^ned  in  fa- 
brother-in-law,   that  Hoskins  should   hold   possession  after  defray- 
under  his  warrant  till  Michaelmas,  (at  which  time  one  ing  the  amount 

Martin  was  to  become  tenant  of  the  farm,)  and  that  t0  .     „icd   . 
i_      ii  t_  •  .  ,  .  *g«nsttf,and 

the  crops  should  be  got  in,  as  the  same  became  in  a  the  attendant 

fit  state,   and*  sold.     Hoskins  accordingly  entered  into  "P^nses.  The 

this  arrangement,  and  continued  in  possession  of  the  ;n  his  retum* 

effects   of   Underhill,   consisting  of  household  goods,  taken  credit 

for  the  ex- 
penses in  carrying  on  the  farm,  and  having  afterwards,  by  letter,  admitted  the  sum 
recovered  from  the  purchaser  of  the  crops,  without  repudiating  the  conduct  of  the 
officer,  Held,  that  be,  and  not  his  officer,  was  liable  for  the  balance  to  U.,  notwith- 
standing the  officer  had  managed  the  farm  at  U.'s  request. 

farming 
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farming  stock,  growing  crops  of  hops,  wheat,  bay, 
underwood,  &c,  until  Michaelmas,  suffering  Underhill 
to  carry  on  the  farm :  he  advanced  money  to  Under" 
hill  for  this  purpose;  paid  wages  and  various  other 
expenses ;  and  from  time  to  time  disposed  of  the  crops 
as  they  became  fit,  and  sold  the  household  furniture  by 
public  auction.  Martin,  the  incoming  tenant,  had 
agreed  to  take  of  the  sheriff  all  the  hay,  straw,  under- 
wood, manure,  &c.  at  a  fair  valuation.  Martin  having 
at  Michaelmas  taken  possession  of  the  farm,  Hoskins 
required  him  to  pay  the  amount  of  the  valuation,  190/. 
Martin,  however,  refused  to  pay  more  than  84/.  14s.  6d. 

Shortly  after  the  writ  was  returnable,  Pricketfs  at- 
torney ruled  the  sheriff  to  return  the  Ji.Ja.  After  sundry 
fruitless  applications  to  Martin  for  the  1 90/.,  the  sheriff 
returned  the  writ  as  follows :  —  "I  have  levied  and 
made  of  the  goods  and  chattels  of  Henry  Underhill  to 
the  value  of  750/.  13s.  4rf.,  out  of  which  I  have  paid  for 
rent,  143/.;  for  king's  taxes,  4/.  85.  4<£;  for  duty  on 
hops,  49/.  9s.;  for  labour  and  expenses,  145/.  lis.  4*/.; 
for  possession  and  for  auctioneer's  charges,  48/.  10*.  7A; 
and  the  residue,  after  deducting  therefrom  the  sheriff's 
legal  poundage,  I  have  ready,  as  by  the  said  writ  I  am 
commanded.  And  the  said  Henry  Underhill  hath  not 
any  other  or  more  goods  or  chattels  in  my  bailiwick, 
&c.  8tc>" 

This  return  included  only  84/.  14s.  6d.  of  the  valua- 
tion to  Martin,  and  was,  therefore,  objected  to  by 
Prieketfs  attorney,  who  wished  an  action  to  be  brought 
against  Martin  for  the  whole  amount  of  the  valuation, 
viz.  190/. 

In  Hilary  term  1829,  an  action  was  accordingly 
brought  by  the  sheriff  against  Martin,  in  which  Martin 
let  judgment  go  by  default,  and  a  writ  of  inquiry  was  ex- 
ecuted.    And  it  appearing  in  evidence  that  Martin  had 

paid 


in  the  Eleventh  Year  op  GEO.  IV. 


paid  to  the  landlord  43/.  195.  2d.  on  account  of  rent, 
the  jury  gave  a  verdict  for  the  sheriff  for  146/.  14s.  lOd. 
damages,  besides  costs,  which  Martin  subsequently  paid 
into  the  hands  of  the  sheriff.  This  payment  was  ad- 
mitted by  the  following  letter  from  the  under-sheriff  to 
Underbill's  attorney :  — 

"  Prickett  v.  Vnderhill. 

"  Sir, — This  writ  is  returned  and  filed  in  the  proper 
office,  and  you  will  see  from  that  what  amount  was 
levied  at  the  time  the  return  was  made ;  since  which  we 
have  recovered  from  a  Mr.  Martin  a  further  sum  upon 
a  valuation  made  to  him,  which  must  be  added  to  the 
sheriff's  return  as  soon  as  we  can  settle  with  the  Plain- 
tiff, which  we  have  not  been  able  to  do.  If  you  are 
concerned  for  Underbill,  you  may,  on  making  an  ap- 
pointment, inspect  the  accounts  at  our  office,  now  in 
our  possession. 

Mr.  Underbill,  however,  who  is  related  to  the  Plaintiff, 
and  for  whose  accommodation  the  farm  was  carried  on, 
knows  pretty  well  the  amount  of  the  expenses ;  he  him- 
self having  received  from  the  officer,  and  laid  out,  the 
greater  part  of  the  money. 

"  Yours,  &c. 
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The  146/.  145.  lOd.  recovered  from  Martin,  added  to 
750/.  135. 4d.  actually  levied,  make  a  total  of  897/.  85.  2d* 
The  sum  directed  to  be  levied,  418/.  125.  4tf.,  added 
to  the  expenses  specified  in  the  foregoing  return,  — 
390/.  195.  3d.,  —  amount  only  to  809/.  115.  7d.,  leaving 
a  balance  in  favour  of  Underbill,  for  which  a  verdict  was 
given  at  the  trial  before  Tindal  C.  J.  It  was  alleged, 
however,  by  the  Defendant,  that  the  balance  had  been 
left  in  the  hands  otHoskins,  who,  at  the  request  of  Under* 
hill9  had  laid  it  out  in  farming  expenses ;  wherefore 

Spankie 
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Spankie  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  Hoskins,  in  undertaking  the  management  of 
the.  form  at  the  request  of  Underbill,  instead  of  selling 
the  effects  at  once,  had  become  the  agent  of  UndeHaUj 
and  that  the  action  ought  to  have  been  brought,  if  at 
all,  against  Hoskins.  He  cited  Crowder  v.  Long  (a), 
where  the  bailiff  having  acted  out  of  the  line  of  his  duty, 
it  was  held,  that  as  between  the  sheriff  and  the  ex- 
ecution creditor,  the  act  of  the  bailiff  was  not  to  be 
considered  the  act  of  the  sheriff,  so  as  to  fix  the  latter 
with  knowledge  of  the  misconduct  of  his  officer. 


Wilde  Serjt,  who  shewed  cause,  cqptended  that  the 
sheriff,  by  charging  in  his  return  the  expenses  of  manag- 
ing the  farm,  and  above  all  by  the  under-sheriff's  letter, 
acknowledging  the  sale  to  Martin,  had  ratified  the  con- 
duct of  the  officer,  and  had  adopted  all  his  acts.  In 
Crowder  v.  Long  the  sheriff  was  not  acquainted  with  the 
most  material  part  of  his  officer's  conduct. 

*r 

Spankie.  The  sheriff  could  not  refuse  to  return  the 
writ;  the  return,  therefore,  is  to  be  referred  to  his 
public  duty,  and  not  to  any  adoption  of  Hoskinis  acts; 
and  as  the  under-sheriff's  letter  is  merely  explanatory 
of  the  return,  it  is  subject  to  the  same  observation.  But 
the  sheriff  is  not  responsible  for  the  conduct  of  his 
officer,  where  it  is  out  of  the  course  of  duty  which  the 
law  imposes  on  such  officer.  The  duty  of  the  officer 
was  to  levy  and  sell  at  once:  if,  at  the  request  of  Under- 
hill,  he  neglected  that  duty,  and  undertook  to  manage  a 
farm,  and  receive  money  for  the  sale  of  crops,  Under- 
hill  must  look  to  the  officer  whom  he  so  constituted  his 


(a)  *B.  fcfC.  $98. 
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own  agent,  and  not  call  on  the  sheriff  to  make  good  1830. 
irregularities  committed  at  his  own  request.  It  is  clear 
that  the  conduct  of  the  officer  is  severable  from  the 
duty  of  the  sheriff.  In  Cook  v.  Palmer  (a),  Bayley  J. 
says,  "  An  arrangement  was  made  by  the  plaintiffs  and 
Theobald^  authorizing  the  officer  to  sell  the  whole  of 
the  goods  for  a  certain  sum.  Upon  that  sale  the 
officer  was  identified  with  the  sheriff,  to  the  extent 
of  the  sum  to  be  levied,  but  not  further;  his  autho- 
rity to  sell  to  a  greater  extent  not  being  derived  from 
the  sheriff,  but  from  the  plaintiffs  and  Theobald,  who 
thereby  made  him  their  agent  as  to  that  part  of  the 
transaction."  And  in  Porter  v.  Viner  (£),  it  is  clearly 
established  that  the  sheriff  is  not  responsible  for  a 
by-act  of  his  officer,  not  done  in  pursuance  of  his  duty. 
So  in  Pallister  v.  PaUister  (c)9  where  the  plaintiff  ap- 
pointed a  special  bailiff,  the  sheriff  was  discharged, 
although  the  bailiff  had  taken  fees  to  which  he  had  no 
right 

TindalC.J.  The  question  is,  whether  this  action 
for  money  had  and  received  ought  to  have  been  brought 
against  the  sheriff,  or  against  Hoskins  as  the  personal 
agent  of  the  Plaintiff;  and  it  has  been  contended  that 
the  action  ought  to  have  been  brought  against  Hoskins. 

At  the  commencement  of  the  business,  indeed,  Hoskins 
was  acting  in  the  management  of  the  farm  as  agent  of 
the  Plaintiff;  and  for  what  was  done  in  the  management 
of  the  farm,  it  is  clear  an  action  would  not  lie  against 
the  sheriff.  And  I  may  go  so  far  as  to  say,  that  in 
some  circumstances  the  sheriff  might  not  be  bound 

(a)  6  £.,£*&  73* 

(b)  In  a  note  to  R.  v.  Sheriff  of  London,  I  Cbittj,  6x3. 

(c)  Ibid. 

even 
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even  by  his  own  return.  But  what  renders  him  re- 
sponsible in  the  present  case  is  the  letter  written  by  bis 
own  agent,  the  under-sheriff.  It  would  hare  been  easy 
for  him  to  have  said  that  the  sheriff  would  not  hold 
himself  responsible  for  the  acts  of  Hastens.  But,  in- 
stead of  that,  he  says,  "  we  have  recovered  a  farther 
sum  upon  a  valuation  made  to  Martin,  which  must  be 
added  to  the  sheriff's  return  as  soon  as  we  can  settle 
with  the  Plaintiff.  If  you  are  concerned  for  UnderhiU, 
you  may  inspect  the  accounts  at  our  office,  now  in  our 
possession." 

Can  it  be  contended  that  after  this  the  sheriff  is 
not  liable  to  refund  the  money  which  is  thus  proved  to 
have  come  to  his  hands  ?  If  the  action  had  been  brought 
against  Hoskins,  it  would  have  been  objected,  respondeat 
superior;  and  that  the  agent  ought  not  to  be  sued  where 
the  principal  is  known,  and  has  sanctioned  the  conduct 
of  the  agent  by  receiving  from  him  the  sum  in  dispute. 

Rule  discharged. 


June  as* 


Pott  v.  Turner  and  Another. 


A  ship-broker  HPHIS  was  an  action  of  assumpsit  brought  by   the 

IB.  11   SUCH*  **-        TO     •      .!/P      ^_ _       J S^    __!_•     I.       Ill  1 


is,  as  such, 
liable  to  be 
made  a  bank 
nipt. 


Plaintiff,  to  recover  a  deposit  which  he  had  made 
on  an  agreement  to  purchase  an  estate  from  the  De- 
fendants. 

The  main  question  on  the  trial  was,  whether  or  not  a 
shipbroker,  named  Baker,  who  had  previously  assigned  the 
estate  to  the  Defendants,  was  liable  to  the  bankrupt  laws, 
his  afiairs  being  at  the  time  in  a  state  of  embarrassment. 

Baker\ 
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Baker's  brother  stated  that  they  had  been  in  business        1830. 
at  one  time  as  ship-owners ;  but,  that  after  the  war,  they        pJJr^^ 
sold  all  their  ships,  and  entered  into  partnership  as  v. 

ship-brokers.  They  obtained  payments  of  the  freights  Turner. 
of  ships,  which  they  paid  over  to  the  owners  who  em- 
ployed them,  after  deducting  their  commission.  They 
procured  cargoes  for  ships,  and  consigned  cargoes 
which  arrived,  to  those  for  whom  they  were  sent. 
They  obtained  the  freight  for  these  cargoes,  and  paid 
it  over  in  die  manner  before  mentioned.  For  several 
years  past  they  had  not  shared  any  profits,  as  there 
were  none  to  share.  All  the  known  creditors  to  the 
amount  of  20/.  agreed  to  take  a  composition  for  the 
debts  on  their  joint  estate,  and  to  release  Baker,  he 
having  assigned  his  property  to  them.  The  release, 
however,  had  not  been  executed  by  all. 

A  verdict  having  been  found  for  the  Plaintiff, 

Wilde  Serjt.,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  set  it  aside  and  enter  a  nonsuit, 
on  the  ground  that  a  ship-broker  is  not,  as  such,  subject 
to  the  bankrupt  laws;  and  that,  at  all  events,  there  had 
been  no  proof  that  Baker  owed  any  debt  of  sufficient 
amount  for  a  petitioning  creditor. 

Cross  Serjt,  shewed  cause.  Either  as  a  broker,  or  as 
a  person  receiving  other  men's  monies,  Baker  was  sub-  * 
ject  to  the  bankrupt  law.  The  statute  6  6. 4.  c.  16.  s.  % 
enacts,  that  all  bankers,  brokers,  and  scriveners  re- 
ceiving other  men's  monies  or  estates  into  their  trust  or 
custody  shall  be  deemed  traders  liable  to  become  bank- 
rupt. 

The  sentence,  "  receiving  other  men's  monies  or 
estates  into  their  trust  or  custody,"  is  adjective  to  bankers, 
brokers,  and  scriveners;  and  therefore  a  broker  receiv- 

Vol.VI.  SB  ing 
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1830.        ing  other  men's  monies,  as  Baker  did,   is  within  the 
operation  of  the  statute,  although  he  be  not  a  broker  in 
the  ordinary  sense  for  the  management  of  mercantile 
Turnsr.      contracts. 

But  if  the  Court  should  hold  otherwise,  a  ship* 
broker  who  effects  contracts  for  freight,  falls  at  least  as 
much  within  the  general  meaning  of  the  word  broker  as 
a  pawnbroker,  who  merely  receives  a  deposit,  and 
arranges  no  contract  And  a  pawnbroker  has  ex- 
pressly been  holden  to  be  a  broker  within  the  meaning 
of  the  act.    Rawlinson  v.  Pearson,  (a) 

If  Baker  was  subject  to  the  bankrupt  laws,  that  is  s 
sufficient  objection  to  the  Defendant's  title,  although  no 
petitioning  creditor's  debt  were  established ;  and  there 
is  no  performance  by  the  Defendants  of  their  agreement 
to  deduce  a  clear  title  to  the  premises.  Wilde  v.  Fort  (ft), 
Lowes  v.  Lush  (c),  Hartley  v.  Smith,  (d) 

Wtlde.  A  ship-broker  is  not  a  trader,  and  the  "  re- 
ceiving other  men's  estates  into  their  care  or  custody," 
applies  only  to  scriveners,  the  last  antecedent  to  the 
sentence.  And  this  clearly  appears  from  the  first  sta- 
tute which  made  scriveners  subject  to  the  bankrupt 
laws,  21  Jac.  1.  c.  19.  s.  2.,  where,  by  no  mode  of  reading 
the  clause,  can  the  sentence  "  receiving  other  men's 
monies  or  estates,"  &c.  be  applied  to  any  substantive 
besides  scriveners. 

And  a  ship-broker  does  not  come  within  the  meaning 
of  the  word  broker  in  its  general  application.  The 
business  of  a  ship-broker  is  to  buy  and  sell  ships  for 
others,  and,  incidentally  to  that,  he  procures  cargoes  for 
ships  and  receives  freights.  But  the  business  of  a 
broket  is  to  deal  with  money ;  his  duties  and  emolu* 


(a)  J.B.  &  A.\%*.  (c)  14^.547. 

(*)  4  Taunt.  334.  {d)  Buck.  368. 
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meats  are  regulated  by  acts  of  parliament ;  and  a  ship-        1850. 
broker  has  been  expressly  holden  not  to  be  a  broker        pjjj^ 
within  the  meaning  of  those  acts*     Gibbons  v.  Bide,  (a)  *# 

The  receipt  of  commission  only  renders  subject  to      Tuhheb. 
the  bankrupt  laws  such  as  use  the  trade  of  merchandize. 
If  Baker  received  money,  deducting  a  commission,  he 
received  it,  not  to  trade  with,  but  to  pay  over. 

At  all  events  the  Plaintiff  has  no  sufficient  objection 
to  the  Defendant's  title,  and  is  not  entitled  to  recover 
without  shewing  by  the  proof  of  a  petitioning  creditor's 
debt  that  Baker  was  liable  to  have  a  commission  of 
bankrupt  sued  out  against  him.  The  cases  in  equity  ~  ' 
do  not  apply,,  because  a  decree  for  specific  performance 
does  not  depend  on  sufficiency  of  legal  title. 

Tin dal  C.  J.  This  is  an  action  to  recover  a  deposit 
on  a  contract  for  the  purchase  of  an  estate.  And  the 
question  is,  Whether  the  Defendants  can  make  a  good 
title  to  the  purchaser  ?  That  depends  on  the  question 
Whether  the  party  who  conveyed  to  the  Defendants  bt 
or  be  not  subject  to  the  bankrupt  laws  ?  A  subordinate 
question  has  also  arisen,  Whether,  supposing  him  to  be 
subject  to  the  bankrupt  laws,  it  was  incumbent  on  the 
Plaintiff  to  prove  the  existence  of  a  petitioning  ere- 
ditor's  debt  as  well  as  an  act  of  bankruptcy  ? 

Whether  or  not  Baker  was  subject  to  die  bankrupt 
laws  depends  on  the  6  6. 4.  c.  16.  s.  2.,  the  language  of 
which  is,  "  That  all  bankers,  brokers,  and  persons  using 
the  trade  or  profession  of  a  scrivener,  receiving  other 
men's  monies  ot  estates  into  their  trust  or  custody,  and 
persons  insuring  ships  or  their  freight,  or  other  matters, 
against  perils  of  the  sea,  shall  be  deemed  traders  liable 
to  become  bankrupt" 

(a)  4Bwgb.p>i. 

SB?  It 
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1830.  It  has  been  contended,  on  the  part  of  the  Defendants, 

that  this  section  of  the  act,  whether  the  clause  be  taken 
separately  or  conjointly,  does  not  bring  Baker  within 
the  meaning  of  the  act     In  fact,  it  is  said  that  he  can- 
not,  strictly  speaking,  be  called  a  broker.     A  broker  is 
one  who  makes  bargains  for  another,  and  receives  a 
commission  for  so  doing;   as,  for  instance,  a  stock- 
broker.   But,  in  common  parlance,  one  who  receives  the 
payment  of  freights  for  the  shipowner,  and  negotiates 
for  cargoes,  is  a  broker.    In  Rawlinson  v.  Pearson,  a 
pawnbroker  was  considered  by  all  the  Judges  to  be  a 
broker,  and  to  be  subject  to  the  bankrupt  laws,  although 
he  did  not  make  contracts,  but  merely  received  the 
effects  of  other  persons  into  his  custody  in  the  same 
manner  as  a  banker  did  the  money  of  his  customer. 
Are  we,   then,   going  farther  when  we  hold  a  ship- 
broker  to  be  within  the  operation  of  the  statute?    I 
should  have  felt  some  difficulty  if  the  question  had  been 
confined  to  the  21  Jac.  1.  c.  19.,  where  the  "  receiving 
other  men's  estates  into  their  care"  is  confined  to 
scriveners.     But  in  the  next  statute  relating  to  bank- 
ruptcies, the  5  6. 2.  c.  SO.  the  sentence  is  applied  to 
bankers,  brokers,  and  factors.    The  words  are,  "  And 
whereas  persons  dealing  as  bankers,  brokers,  and  factors, 
are  frequently  intrusted  with  great  sums  of  money,  and 
with  goods  and  effects  of  very  great  value  belonging  to 
other  persons:  it  is  hereby  further  enacted,  that  such 
bankers,  brokers,  and  factors  shall  be,  and  are  hereby 
declared  to  be,  subject  and  liable  to  this  and  other  the 
statutes  made  concerning  bankrupts."    That  is,  such 
bankers,  brokers,  and  factors  as  are  intrusted  with 
sums  of  money  and  affects  belonging  to  other  persons. 
When  we  come,  therefore,  to  the  new  act,  and  see 
the  same  words  connected  with  bankers,  brokers,  and 
scriveners,  we  must  hold  that  the  latter  words  in  the 

seotion 
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section  apply  to  all  of  them.    And  that  appeared  to       1890. 

be  the  view  of  the  Court  in  Bawlinson  v.  Pearson.    As 

well,  therefore,  under  the  word  broker  as  the  words 

following  it,  I  am  of  opinion  that  the  party  in  the  pre* 

sent  case  who  received  commission  for  finding  cargoes 

for  ships,  and  was  intrusted  with  the  receipt  of  freight, 

was  liable  to  be  made  a  bankrupt    With  respect  to  the 

.second  question,  whether  there  was  sufficient  evidence 

that  a  commission  might  have  issued,  it  appears  to  me 

that  the  evidence  was  sufficient.     The  brother  had  said, 

that  there  were  no  debts  due  on  their  joint  estate;  but 

there  might  be  debts  on  the  separate  estate  of  Thomas 

Baker9  and  the  case  falls  within  the  principle  of  Lowes 

v.  Lust,  where  the  Court  refused  to  enforce  a  contract 

because  the  title  sold  was  liable  to  be  questioned  under 

the  operation  of  the  bankrupt  law. 

Park  J.  I  am  of  the  same  opinion.  A  ship- 
broker  is,  in  common  parlance,  a  broker;  he  nego- 
tiates freights,  and  receives  other  men's  money,  and 
is  as  much  subject  to  the  bankrupt  laws  as  a  pawn* 
broker.  Bawlinson  v.  Pearson  was  a  case  very  fully 
considered  by  most  eminent  judges,  and  much  reliance 
was  placed  on  the  opinion  of  Lord  Hardwick  in  High' 
more  v.  MolUy  (a\  where  a  pawnbroker  was  holden  to 
be  a  broker.  The  same  point  was  also  established  by 
Wood  B.  in  a  case  from  the  Common  Pleas  at  Lan- 
caster. A  shipbroker  therefore  is  a  broker  within  the 
meaning  of  the  statute ;  but  the  sentence  "  receiving 
other  men's  estates  into  their  care  or  custody  "  applies 
as  well  to  the  word  brokers  as  to  the  word  scriveners, 
which  immediately  precedes  it.  For  the  argument  which 
has  been  drawn  from  the  21  Joe.  1.  c.  19.  vanishes  when 
,we  consider  the  language  of  5  G.  2.  c.  SO.  •• 

(a)  t  Atk.  ao6. 
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1880.  Upon  the  second  question,  I  am  of  opinion  that  the 

Plaintiff  is  not  bound  to  take  a  doubtful  title,  and  the 
present  discussion  shews  that  the  title  which  the  De- 
fendants offer  is  at  least  doubtful.  There  was  obviously 
a  possibility  that  Baker  might  have  had  separate  cre- 
ditors, and  have  been  liable  to  a  commission  at  their 
instance. 

Gaselee  J.  If  there  were  any  doubt  on  the  new 
statute,  it  is  removed  by  the  language  of  5  G.  2.  c.  SO., 
because  a  broker  there  is  described  as  one  intrusted 
With  great  sums  of  money,  and  with  goods  and  effects 
of  great  value  belonging  to  other  persons;  and  the 
thirty-ninth  section  enacts,  "That  such  bankers,  brokers, 
and  factors  shall  be  and  are  hereby  declared  to  be  sub- 
ject and  liable  to  this  and  other  statutes  made  concern- 
ing bankrupts."  Insurance  brokers  have  also  been 
holden  subject  to  the  same  law.  Upon  the  second 
question  it  is  not  necessary  to  say  more  than  that  courts 
of  equity  will  not  compel  a  purchaser  to  take  a  doubtful 
title,  and  that  the  present  discussion  shews  there  is 
doubt  in  this. 

Bosanquet  J.  I  consider  a  shipbroker  as  liable  to 
the  bankrupt  law  within  the  meaning  of  6  G.  4.  c.  16. : 
he  is  employed  in  negotiating  contracts  for  freight,  in 
receiving  money  for  his  principals,  deducting  com- 
mission, and  paying  over  the  difference.  It  has  been 
urged  that  the  sentence  "  receiving  other  men's  estates 
into  their  custody"  is  confined  to  scriveners,  and  the 
21  Jac.  1.  c.  21.  has  been  relied  on  in  support  of  that 
.argument  But  in  the  5  6.2.  c. 80.  s. 89.  the  same 
words  are  expressly  applied  to  brokers  who  receive 
other  men's  monies,  -tad  the  6G.4.  c.  16.  combines 
them  in  one  sentence  with  bankers  and  scriveners. 

Baker 
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Baker  therefore,  as  a  broker,  or  as  receiving  other 
men's  monies  into  his  custody,  was  liable  to  the  bank- 
rupt laws;  and,  if  so,  have  the  Defendants  fulfilled 
their  engagement  to  make  out  a  clear  title  to  the  pro* 
perty  sold  ?  Seeing  that  Baker  is  subject  to  the  bank- 
rupt laws,  it  rests  with  them  to  satisfy  the  purchaser  that 
no  petitioning  creditor's  debt  could  be  established  against 
him.  But  when  we  see  that  he  had  made  an  assign- 
ment to  his  creditors,  and  that  all  of  them  had  not 
executed  a  release,  it  is  impossible  to  say#  that  the  De- 
fendants have  made  out  a  clear  title  to  the  property  in 
question.  The  rule  which  has  been  obtained  must, 
therefore,  be  discharged* 

Rule  discharged. 


Foster  and  Others  v.  Weston.  Jum%s. 

rI  HE  Plaintiffs  sued  on  the  following  instrument  under  Defendants 

seal:  —  "Sierra  Leone,  17th  May  1828.     We,  Km-  JjJjJ  f^ 
neth  M'Avlay,  Henry  Weston,  and  John  Hamilton,  do  to  pay  1500/. 
hereby  bind  ourselves  jointly  and  severally  to  Messrs.  t°  te  delivered 
Foster  and  Smith,  of  London,  for  the  due  and  sufficient  goodf>  ^ 
payment  of  the  sum  of  1500/.  sterling,  which  amount  is  to  three  pay- 
be  handed  over  and  delivered  to  Robert  Dargan  in  goods  JJJ1^  tj^c" 
for  sale  on  their  account  at  the  invoice  prices  with  ex-  five,  and  te- 
penses,  that  is  to  say,  that  the  goods  shall  amount  to  ve^m/jntl|* ! 
1300/.  sterling,  calculating  that' the  expenses  will  amount  the  instrument 
to  200/.,  making  together  1500/.  as  before  stated.    Now,  4*4  not  cany 
the  condition  of  this  obligation  is  such,  that  the  said  m  era 
sum  of  1500/.  is  to  be  duly  paid  and  remitted  to  Foster 
SB*  and 
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1830.  and  Smith  in  three  equal  payments  of  500/.,  at  three, 
five,  and  seven  months  from  this  date.  And  we*  K.  M.9 
H.  Wt  and  J.  H.9  hereby  bind  ourselves  for  the  doe 

Wdton.  payment  of  the  same  at  those  periods.  In  failure  of 
which  we  acknowledge  and  hereby  render  ourselves 
liable  to  be  sued  and  proceeded  against  for  the  amount. 
Witness  our  hands/9  &c 

The  prothonotary  having  computed  and  allowed  in* 
terest  on  a  rule  to  stay  proceedings  on  payment  of  the 
sum  due  and  costs, 

Wilde  Serjt  obtained  a  rule  nisi  for  the  prothonotary 
to  review  his  taxation  and  disallow  the  interest* 

Spahkie  Serjt  shewed  cause.  The  interest  was  pro- 
perly allowed.  The  rule  is,  that  a  party  is  entitled  to 
interest  upon  a  sum  payable  at  a  day  certain,  or  secured 
by  any  mercantile  instrument  This  instrument,  though 
purporting  to  be  a  bond,  is  plainly  a  mercantile  con- 
tract; it  differs  only  by  the  formality  of  sealing  from 
bills  of  exchange  for  the  same  amount,  payable  at  three, 
five,  and  seven  months;  and  the  days  on  which  the 
Sums  are  payable  are  equally  certain.  In  Farquhar  v. 
Morris  (a),  where  a  bond  dated  on  a  day  certain  in  a 
pepol  sum,  conditioned  for  payment  of  a  lesser  sum 
generally,  without  naming  any  day  of  payment,  was  pay- 
able on  the  day  of  the  date,  the  Court  referred  it  to  the 
Master  to  compute  principal,  interest,  and  costs  thereon, 
and  held  that  interest  was  drie  on  such  bond  though  not 
expressly  reserved.  In  De  Havilland  v.  Rowerbank  (&), 
Lord  EUenborough  said,  "  It  appears  to  me,  that  interest 
ought  to  be  allowed  only  in  cases  where  there  is  a  con- 
tract for  the  payment  of  money  on  a  certain  day,  as  on 

(a)  7  T.  R.  xa4«  (*)  i  Campb.  50. 

bills 
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bills  of  exchange,  promissory  notes,  &c;  or  where  there        1880. 
has  been  an  express  promise  to  pay  interest;  or  where, 
from  the  cause  of  dealing  between  the  parties,  it  may  be 
inferred  that  this  was  their  intention ;  or  where  it  can 
be  proved  that  the  money  has  been  used,  and  interest 
has  been  actually  made."     In   Hogan  v.  Page  (a),  the 
proceedings  .were  on  a  single  bond,  evidently  not  a  mer- 
cantile instrument;  and  in  Higgins  v.  Sargent  (b)9 — where 
it  was  held,  that  in  covenant  upon  a  policy  of  insurance 
upon  the  life  of  A.y  payable  six  months  after  due  proof 
of  his  death,  the  assured  were  not  entitled  to  recover 
interest  upon  the  principal  sum  insured,  from  the  expir- 
ation of  six  months  after  due  proof  of  the  death  of  A.9  — 
the  day  of  payment  was  uncertain,  depending  on  the  life 
of  A.    But  in  Page  v.  Newman  (c),  the  rule  was  again 
confirmed,  that  interest  is  not  payable  on  money  secured 
by  a  written  instrument,  unless  it  appear  on  the  face 
of  the  instrument  itself  that  interest  was  intended  to  . 
be  paid,  or  unless  it  be  implied  from  the  usage  of 
trade,  as  in  the  case  of  mercantile  instruments.    The 
instrument  in  that  case  was  rather  an  agreement  than  a 
promissory  note,  and  the  sum  was  payable  on  a  con- 
tingency, not  on  a  day  certain.    And  though  the  rule 
propounded   in   Arnott  v.  Redfern{d)  was   impugned 
by  Lord  Tenterden  as  being  somewhat  too  liberal  on 
the  subject  of  interest,  it  may  be  questioned  whether 
the  law  of  Scotland,  which  that  decision  upheld,  is  not 
more  consistent  with  justice  than  a  practice  which  enables 
a  debtor,  by  withholding  payment,  to  deprive  his  creditor 
of  the  use  he  would  have  been  enabled  to  draw  from  his 
money  if  it  had  been  paid  according  to  the  debtor's 
engagement. 

(a)  i  B.  fcf  P.  337.  to  9  B.  Gf  C.  378. 

(£)  tB.&C.  348.  (d)  3  Bingb.  333. 

Wilde 
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1830*  Wilde  in  support  of  his  rule.    This  is  not  a  com- 

mercial instrument ;  nor  one  in  respect  of  which  there 
has  been  a  usage  to  allow  interest;  nor  has  the  obliga- 
tion any  penalty  attached  to  it,  out  of  which  a  more 
extensive  remedy  can  be  administered  by  equitable  ad- 
justment; one  of  which  ingredients  may  be  found  in  all 
the  cases  in  which  interest  has  hitherto  been  allowed. 
In  Farquhar  v.  Morris,  there  was  a  penalty.  And  in 
Gordon  v.  Swan  (a),  Lord  Ellenborough  limited  to  bills 
of  exchange,  and' such  like  instruments,  and  agreements 
expressly  reserving  interest,  the  rule  as  to  payments  on 
a  day  certain,  laid  down  in  De  Havilland  v.  Bower-bank. 
In  Slack  v.  Lowell  (4),  the  goods  were  to  be  paid  for  by 
a  bill  of  exchange ;  and  in  Mowitfbrd  v.  Willis  (c),  the 
Court  merely  refused  to  reverse  a  verdict,  where  a  jury 
had  allowed  interest  on"  a  price  to  be  paid  on  a  given 
day.  But  in  Higgins  v.  Sargent,  Abbott  C.  J.  said,  "  It 
is  now  established  as  a  general  principle,  that  interest  is 
allowed  by  law  only  upon  mercantile  securities,  or  in 
those  cases  where  there  has  been  an  express  promise  to 
pay  interest,  or  where  such  promise  is  to  be  implied  from 
the  usage  of  trade  or  other  circumstances.  It  is  of  im- 
portance that  this  rule  should  be  adhered  to;. and  if  we 
were  to  hold  that  interest  was  payable  in  this  case,  the 
application  of  the  rule  might  be  brought  into  dis- 
cussion in  many  others.'9  Bayley  J.  "  It  was  once  the 
opinion,  that  money  lent  carried  interest,  and  in  CalUm 
v.  Bragg  (d)9  it  was  so  contended,  on  the  ground  that 
the  lender  would  otherwise,  for  the  accommodation  of 
.the  borrower,  lose  the  benefit  which  he  might  make  of 
his  capital ;  and  that  the  lender  ought,  in  equity,  to  be 
put  in  the  same  situation  as  if  he  had  applied  bis  prin- 

(a)  1%  Bajt,  419.  (c)  %B.&P.  337. 

(b)  3  Taunt,  157.  (d)  1$  JBajt,  993. 

cipal 
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xupal  to  his  own  use.  But  this  Court  held,  that  interest  1830. 
was  not  due  by  law  for  money  lent  without  a  contract 
for  it,  expressed,  or  to  be  implied  from  the  usage  of 
trade,  or  from  special  circumstances.  Now,  if  interest 
be  not  due  for  money  lent,  which  is  to  be  repaid  either 
upon  demand  or  at  a  given  time,  it  follows  that  it  is 
not  due  for  money  payable  within  a  certain  time,  after 
due  proof  of  the  happening  of  a  particular  event." 
Holrot/dJ.  "It  is  clearly  established  by  the  later 
authorities,  that  unless  interest  be  payable  by  the  con- 
Sent  of  the  parties,  express,  or  implied  from  the  usage 
of  trade,  (as  in  the  case  of  bills  of  exchange)  or  other 
circumstances,  it  is  not  due  by  common  law.  Even  in 
De  Havilland  v.  Bowerbank,  Lord  ElUnborough  was 
of  opinion,  that  where  money  of  the  plaintiff  had  come 
to  the  hands  of  the  defendant,  to  establish  a  right  of 
interest  upon  it,  there  should  either  be  a  specific  agree- 
ment to  that  effect,  or  something  should  appear  from 
which  a  promise  to  pay  interest  might  be  inferred,  or 
proof  should  be  given  of  the  money  having  been  used : 
and  in  Gordon  v.  Swan,  although  the  money  was  pay- 
able at  a  particular  day,  nonpayment  at  that  day  was 
held  not  to  give  any  right  to  interest.  Independently  of 
these  authorities,  I  am  of  opinion,  upon  the  principles 
of  the  common  law,  that  interest  is  not  payable  upon  a 
sum  certain  payable  at  a  given  day." 

And  in  Page  v.  Newman,  Lord  Tenterden  said,  "It  is 
a  rule,  sanctioned  by  the  practice  of  more  than  half 
a  century,  that  money  lent  does  not  carry  interest'' 

Tindal  C.  J.  There  can  be  little  doubt  that  the 
party  who  framed  this  instrument  intended  that  it  should 
operate  as  a  bond :  but  it  has  not  that  effect ;  for  there 
is  no  penalty,  and  the  parties  are  bound  only  in  the 
amount  which  is  to  be  actually  paid.  It  is  only  simplex 
obligation  and  the  question  is,  Whether,  in  all  cases 
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18  SO.  in  which  money  is  made  payable  at  a  day  certain,  the 
party  is  entitled  to  interest.  The  case  of  Higgins  t. 
Sargent,  in  which,  on  the  death  of  the  party  the  day 
Weston,  became  certain,  will  govern  the  present;  and  there  are 
many  cases  in  which  sums  are  payable  on  a  day  certain, 
and  yet  interest  is  not  recoverable.  For  instance,  rent 
is  reserved  payable  on  a  day  certain,  and  yet,  where 
debt  or  covenant  is  brought  for  rent,  a  jury  would  not 
be  warranted  in  giving  interest.  If  it  be  the  intention 
of  the  party  to  obtain  interest,  it  is  always  in  his  power 
to  insert  in  the  contract  an  express  stipulation  to  that 
effect  In  the  present  case,  there  is  no  stipulation  for 
interest  on  the  face  of  the  contract  The  instrument  on 
which  it  is  sought  to  recover  it  is  not  a  commercial  in- 
strument, nor  one  on  which  there  has  been  any  usage 
to  allow  interest.  We  ought  not  to  break  into  the  rule, 
which  is  now  well  understood,  and  therefore  this  rule 
must  be  made  absolute. 

Park  J.  I  do  not  say  that  the  law  of  Scotland  on 
this  point  is  not  wise,  and  there  certainly  has  been  a 
diversity  of  practice  here;  but  the  question, is,  What  is 
the  rule  now  established.  Two  reasons  have  been  uiged 
for  allowing  the  Plaintiffs  interest  here;  the  first,  that 
-the  sums  are  payable  on  a  day  certain ;  and,  secondly, 
that  this  is  a  mercantile  contract  I  think  this  is  not  a 
mercantile  contract.  And  as  to  the  argument  deduced 
from  the  payment  on  a  day  certain,  it  is  answered  by  the 
cases  which  have  been  alluded  to,  particularly  Higgins 
v.  Sargent.  There  it  was  held,  that  in  covenant  upon 
a  policy  of  insurance  upon  the  life  of  jL9  payable 'six 
months  after  due  proof  of  his  death,  the  assured  were 
not  entitled  to  recover  interest  upon  the  principal  sum 
insured}  from  the  expiration  of  six  months  after  due 
proof  of  the  death  of  A. 

In  the  other  case  of  Page  v.  Newman,  the  rule  was 

most 
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most  accurately  laid  down  by  Lord  Tenterder^  and  it        1830, 
ought  to  be  uniform  in  all  the  courts  till  the  legislature 
shall  have  altered  it 


Gaselee  J.  In  early  periods  of  the  law  we  find  the 
decisions  on  this  point  conflicting,  but  according  to 
the  practice  of  late  years,  this  is  clearly  not  a  case  in 
which  interest  can  be  allowed. 

•  BosANgUET  J.  I  am  of  the  same  opinion.  Excep- 
tions to  the  rule  for  the  allowance  of  interest  ought  not 
to  be  unnecessarily  multiplied.  There  is  no  stipulation 
here  for  interest  on  the  face  of  the  contract  The  in- 
strument is  not  a  mercantile  instrument,  though  perhaps 
originating  in  a  mercantile  transaction ;  nor  is  it  one  on 
which  there  is  any  usage  for  the  allowance  of  interest* 

Rule  absolute. 
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Davis  t>.  Gareett. 

Plaintiff  pot  rpjjE  declaration  stated,  that  theretofore,  to  wit,  on 
fendant's     "  l^e  22(*  day  °^  January  1829,  at  London,  in  the 

barge,  lime,  parish  of  St.  Mary-le-Bom,  in  the  ward  of  Cheap,  the 
fom  &7mU-  P,aintiff»  at  the  spec}al  instance  and  request  of  the  De- 
<waj  to  Lon-  fondant,  delivered  to  the  Defendant  on  board  a  certain 
don.  The  barge  or  vessel  of  the  Defendant  called  the  Safety*  and 
barge  deviated  ^  Defendant  then  and  there'  had  and  received  in  and 
unnecessarily     on  board  of  the  said  barge  or  vessel  from  the  Plain- 

c^fanT*1  tiff  a  kl«e  quantity»  to  wit>  114i  ton8  of  lime  of  ** 

during  the  de-  Plaintiff  of  great  value,  to  wit,  of  the  value  of  10G/L,  to 

Yiation  a  tern-  be  by  the  Defendant  carried  and  conveyed  in  and  on 

the  lime,  and  board  the  »id  barge  or  vessel  from  a  certain  place,  to 

the  barge  tak-  wit,  Betdy  Cliff  in  the  county  of  Kent,  to  the  Regent's 

b*  the  whole  ^anal  in  the  county  of  Middlesex,  the  act  of  God,  the 

was  lost  t  king's  enemies,  fire,  and  all  and  every  other  dangers 

Held,  that  ^j  accidents  of  the  seas,  rivers,  and  navigation,  of 
the  Defendant  ° 

was  liable,  and  w"at   nature    or   kind    soever    excepted,    for   certain 

the  cause  of  reasonable  reward  to  be  therefore  paid  by  the  Plaintiff 
proximate6^)  *  to  ^e  Defendant :  that  the  said  barge  or  vessel  after- 
entitle  Plaintiff  wards,  to  wit,  on,  &c.  at,  &c.  departed  and  set  sail  on 
to  recover  un-  the  intended  voyage,  then  and  there  having  the  said 
ation  alleging  ^me  on  hoard  of  the  same  to  be  carried  and  conveyed 
the  Defend-      as  aforesaid,  except  as  aforesaid,  and  it  thereby  then 

carry  thVlime  an(*  t^iere  b®001116  an<J  was  the  duty  of  the  Defendant  to 
without  unne-  have  carried  and  conveyed  the  said  lime  on  board 
cessary  devi-  of  ^  gajd  barge  or  vessel  from  Bemly  Cliff  to  the 
averring  a  loss  Begenfs  Canal,  the  act  of  God,  and  such  other  matters 

by  unnecessary  and  things  excepted,  as  were  above  mentioned  to  have 
deviation* 

a.  The  law  implies  a  duty  on  the  owner  of  a  vessel,  whether  a  general  ship  or 
hired  for  the  special  purpose  of  the  voyage,  to  proceed  without  unnecessary  deviation 
in  the  usual  course. 

been 
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been  excepted,  by  and  according  to  the  direct,  usual, 
and  customary  way,  course,  and  passage,  without  any 
voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hindrance  in  the  same :  but  the  Defendant, 
not  regarding  his  duty  in  that  behalf,  but  contriving 
and  wrongfully  intending  to  injure  and  prejudice  the 
Plaintiff  in  that  respect,  did  not  carry  or  convey  the 
said  lime  on  board  of  the  barge  or  vessel  from  Betdy 
Cliff  aforesaid  to  the  Begenfs  Canal,  although  not 
prevented  by  the  acts,  matters,  or  things  excepted  as 
aforesaid,  or  any  of  them,  by  and  according  to  the  direct, 
usual,  and  customary  way  and  passage,  without  any 
voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hindrance  in  the  same,  but  on  the  contrary 
thereof,  afterwards,  and  before  the  arrival  of  the  said 
barge  or  vessel  as  aforesaid  at  the  Regent's  Caned,  the 
Defendant  by  one  John  Town,  the  master  of  the  said, 
barge  or  vessel,  and  the  agent  of  the  Defendant  in  that 
behalf,  to  wit,  at,  &c.  without  the  knowledge  and  against 
the  will  of  the  Plaintiff,  voluntarily  and  unnecessarily 
deviated  and  departed  from  and  out  of  such  usual  and 
customary  way,  course,  and  passage,  with  the  said  barge 
or  vessel  so  having  the  said  lime  on  board  of  the  same, 
to  certain  parts  out  of  such  usual  and  customary  course 
and  passage,  to  wit,  to  a  certain  place  called  the  East 
Swale,  and  to  a  certain  place  called  Whitstable  Bay,  and 
did  then  and  there  voluntarily  and  unnecessarily  carry 
and  navigate  the  said  barge  or  vessel  with  the  lime  on 
board  thereof  as  aforesaid  to  the  said  parts  out  of  such 
usual  and  customary  course  and  passage  as  aforesaid, 
and  delay  and  detain  the  said  last-mentioned  barge  or 
vessel  with  the  lime  on  board  thereof,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  twenty-four  hours  then 
next  following :  and  the  said  barge  or  vessel  so  having 
the  said  lime  on  board  of  the  same,  was  by  reason  of 
such  deviation  and  departure,  and  delay  and  detention 

out 
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out  of  such  usual  and  customary  course  and  passage*, 
and  before  her  arrival  at  the  Regents  Canal  aforesaid*  to 
wit,  on,  &c.  at,  &c.  exposed  to  and  assailed  by  a  great 
storm  and  great  and  heavy  sea,  and  was  thereby  then 
and  there  wrecked,  shattered,  and  broken,  and  by  means 
thereof  the  said  lime  of  the  Plaintiff  so  on  board  the 
said  barge  or  vessel  as  aforesaid,  became  and  was  in- 
jured, burnt,  destroyed,  and  wholly  lost  to  the  Plaintiff 
to  wit,  at,  &c.  whereby  the  Plaintiff  lost  divers  great 
gains,  profits,  and  emoluments,  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  50/.,  which  he  might 
and  otherwise  would  have  made  thereby,  to  wit,  at,  &c*. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Michaelmas  term  last,  it  appeared,  that  the  master  of  the 
Defendant's  barge  had  deviated  from  the  usual  and 
customary  course  of  the  voyage  mentioned  in  the  de- 
claration, without  any  justifiable  cause;  and  that  after- 
wards, and  whilst  such  barge  was  out  of  her  course,  ia 
consequence  of  violent  and  tempestuous  weather,  the  sea 
communicated  with  the  lime  which  thereby  became 
heated,  and  the  barge  caught  fire;  and  the  master  was 
compelled,  for  the  preservation  of  himself  and  the  crew, 
to  run  the  barge  on  shore,  where  both  the  lime  and  the 
barge  were  entirely  lost* 

A  verdict  having  been  found  for  the  Plaintiff, 


Taddy  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  or 
to  arrest  the  judgment,  on  the  ground,  first,  that  the 
deviation  by  the  master  of  the  barge  was  not  a  cause  of 
the  loss  of  the  lime  sufficiently  proximate  to  entitle  the 
Plaintiff  to  recover,  inasmuch  as  the  loss  might  have  been 
occasioned  by  the  same  tempest  if  the  barge  had  pro- 
ceeded in  her  direct  course;  and,  secondly,  that  the 
declaration  contained  no  allegation  of  any  undertaking 
on  the  part  of  the  Defendant  to  carry  the  lime  directly 
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from  Betx&y  Cliff  to  the  Regent's  Canal  s  an  allegation 
which,  it  was  contended,  on  the  authority  of  Max  v. 
Roberts  (a),  was  essential  to  the  Plaintiff's  recovery. 

Wilde  Serjt  shewed  cause.  If  the  deviation  was  a 
breach  of  the  master's  duty,,  the  loss  is  sufficiently 
proximate.  But  the  deviation  was  a  breach  of  duty, 
because  in  the  contract  to  carry  the  Plaintiff's  lime 
from  Bendy  to  the  Regenfs  Canal,  it  is  an  implied 
condition  that,  for  the  purpose  of  avoiding  unnecessary 
delay,  the  lime  shall  be  carried  in  the  usual  and  direct 
course.  The  exception  of  perils  of  the  seas  and  navi? 
gation,  &c.  applies  only  to  perils  incurred  in  the  direct 
and  usual  course ;  and  of  perils  encountered  out  of  that 
course  the  Defendant  must  take  on  himself  the  respons- 
ibility. So,  upon  policies  of  insurance,  if  a  loss  happen 
during  a  deviation,  it  is  not  a  loss  within  the  meaning 
of  the  policy,  and  the  underwriter  is  exonerated.  So, 
if  a  party  direct  a  horse  to  be  led  by  a  given  road,  and 
the  conductor  chooses  to  proceed  by  a  different  track, 
he  will  be  responsible  for  any  injury  the  horse  may 
sustain. 

With  respect  to  the  objection  to  the  declaration, 
it  may  be  admitted,  for  the  purpose  of  argument,  that 
the  action  is  ex  quasi  contractu^  and  that  it  cannot  be 
ascertained  what  was  the  duty  of  the  Defendant,  unless 
the  contract  be  stated  out  of  which  that  duty  is  alleged 
to  arise.  But  there  is  no  ground  in  this  case  for  die 
objections  taken  to  the  declaration  in  Max  y.  Roberts, 
There  the  count  stated  that  the  defendants  being  owner* 
of  a  ship  at  Liverpool,  bound  on  a  voyage  from  thence 
to  Waterfora\  the  plaintiff  shipped  goods  on  board,  to 
be  carried  upon  the  said  voyage  by  the  defendants,  and 
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J83Q.  f>  be  delivered  at  Waterford  to  the  plaintiff's  wsigps; 
whereupon  the  plaintiff  insured  the  goods  a£  apd  fjpm 
Liverpool  to  Waterford  i  that  it  was  the  duty  of  the 
defendants,  as  such  owners,  to  cause  the  ship  to  pro- 
ceed on  the  voyage  from  Liverpool  to  Waterfbrd  with- 
out deviation ;  and  alleged  as  a  breach  of  such*  duty 
their  pausing  the  ship  to  deviate  from  the  course  of 
that  voyage ;  after  which  she  was  lost  with  the  goods ; 
and  the  plaintiff,  by  reason  of  such  deviation,  lost  his 
goods  and  the  benefit  of  his  policy,  &c  It  was  held  that 
the  count  could  not  be  sustained  for  want  of  alleging 
that  the  goods  w;ere  delivered  to  or  received  by  the  de- 
fendants for  the  purpose  of  carriage,  or  that  they  had 
notice  of  the  shipment,  from  whence  a.  promise  or  duty, 
founded  upon  an  agreement  to  carry  the  goods,  might 
be  inferred ;  and  also  for  want  of  an  allegation  that  the 
defendants  undertook  to  carry  the  goods  directly  to 
Waterfbrd  from  Liverpool*  for  though  the  ship's  ulti- 
mate destination  might  be  Waterford^  yet  sh$  might 
have  been  first  destined  to  other  plages  on  a  coasting 

*o#>ge. 

In  this  declaration  it  is  distinctly  alleged  that  the  De- 
fendant bad  received  the  lune  in,  and  on  board  of  his 
^arge  to  be  by  him  carried  and  conveyed  from  Bewty  to 
the  JRegenfs  Canal $  and  though  it  is  not  alleged. that 
t^s  Defendant  undertook  to  carry  the  lime  directly  to 
the  Regent's  Caqal,  it  is  averred  that  it  was  his  duty  to 
PWy  it  by  and  Recording  to  the  direct  usual  and 
cjistofoary  way,  course,  and  passage,  without  any  volun- 
tary and  unnecessary  deviation  and  departure ;  and  thp 
tyreqph  is  alleged  in  deviating  unnecessarily  from  the 
usual  and  customary  way. 

Taddy.  The  cause  assigned  for  the  loss  of  the  lime 
is  too  remote  to  entitle  the  Plaintiff  to  sue.    In  Jure 
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caUso  proxima  turn  remoia  spectator  ;  bat  here  the  alleged 
talise  of  the  loss  is  many  removes  from  the  accident* 
The  master  deviated ;  by  deviation  he  was  exposed  to  a 
storm ;  the  storm  wetted  the  lime ;  the  lime  caught  fire 
from  the  wetting;  the  barge  caught  fire  from  the  lime; 
the  barge  sunk ;  and  the  lime  perished.  If  the  deviation 
be  holden  the  cause  of  the  loss  here,  there  is  no  fore* 
idling  to  what  link  in  the  chain  of  causation  plaintiffs 
may  ascend  hereafter.  But  it  cannot  be  averred  with 
certainty  that  the  deviation  was  even  the  remote  caqse 
Of  the  lose ;  for  the  barge  might  have  encountered,  and 
probably  would  have  encountered,  the  same  storm  if  she 
had  proceeded  in  a  direct  course. 

At  all  events,  the  declaration  should  have  alleged,  on 
the  part  of  the  Defendant,  an  express  undertaking  to 
carry  the  lime  by  the  direct  course;  for  he  might  have 
shewn  that  no  such  undertaking  existed ;  that  he  was 
accustomed,  as  carriers  are  wont,  to  call  at  places 
somewhat  out  of  the  direct  course,  for  the  convenience 
at  his  general  business,  and  that  the  Plaintiff  had 
consented  to  send  his  goods  by  such  course  ats^the 
carrier  usually  pursued.  The  only  undertaking  that 
can  fairly  be  implied,  on  the  part  of  the  Defendant,  is 
to  convey1  the  goods  carefully  and  in  reasonable  time; 
be  is  not  bound  to  pursue  any  particular  course;  but,  in 
that  respect,  to  consult  his  own  convenience.  If  these 
were  any  express  contract  to  bind  him  to  a  stricter  per- 
formance, it  ought  to  have  been  truly  stated,  that  it 
might  be  seen  what  duty  resulted  from  it.  In  the  oEdor 
forms  of  actions  against  a  carrier,  the  expression  is 
suscepit,  which  shows  that  the  action  against  him  is  em 
contractu  (a),  and  governed  by  all  the  principles  which 
apply  to  an  action  of  contract.  Max  v.  Roberts,  there- 
fpre,  is  in  point;  and  if  the  declaration  there  was  ill 
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because  it  did  not  aver  an  express  undertaking  by  the 
defendant  to  carry  the  goods  directly  to  Waterford>  the 
present  declaration  is  equally  defective  for  not  averring 
an  undertaking  to  carry  the  goods  directly  to  the 
Regents  CanaL  In  Powell  v.  Layton  (a),  Mansfield  C  J. 
said,  "  The  word  duty  is  introduced  into  this  de- 
claration; but  let  us  see  what  is  meant  by  the  de- 
fendant's duty.  How  did  he  undertake  any  duty,  except 
by  his  agreement  to  carry  and  deliver  the  goods  ?  The 
duty  of  a  servant,  and  the  duty  of  an  officer,  I  under- 
stand, but  the  duty  of  a  carrier  I  do  not  understand, 
otherwise  than  as  that  duty  arises  out  of  his  contract" 

Cur.  adv.  xmU. 


Tindal-C.J.  There  are  two  points  for  the  deter- 
mination of  the  Court  upon  this  rule;  first,  whether 
the  damage  sustained  by  .the  Plaintiff  was  so  proximate 
to  .the  wrongful  act  of  the  Defendant  as  to  form  the 
subject  of  an  action;  and,  secondly,  whether  the  de- 
claration is  sufficient  to  support  the  judgment  of  the 
Cowrt  for  the  Plaintiff. 

As .  to  the  first  point,  it  appeared  upon  the  evidence 
that  the  master  of  the  Defendant's  barge  bad  deviated 
from  the  usual  and  customary  course  of  the  voyage 
mentioned  in  the  declaration  without  any  justifiable 
cause;  and  that  afterwards,  and  whilst  such  barge  was 
out  of  her  course,  in  -consequence  of  stormy  and  tem- 
pestuous weather,  the  sea  communicated  "with  the  lime, 
which  thereby  became  heated,  and  the  barge  caught 
fire,  and  the  master  was  compelled  for  the  preservation 
of  himself  and .  the  crew  to  run  the  barge  on  shore, 
where  both  the  lime  and  the  barge  were  entirely  lost. 

.NoWtthe  first  objection  on  the  part  of  the  Defendant 
k  not  rested,  as  indeed  it  could  not  be  rested,  on  the 
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particular  circumstances  which  accompanied  the  de- 
struction of  the  barge ;  for  it  is  obvious,  that  the  legal 
consequences  must  be  the  same,  whether  the  loss  was 
immediately,  by  the  sinking  of  the  barge  at  once  by  a 
heavy  sea,  when  she  was  out  of  her  direct  and  usual 
course,  or  whether  it  happened  at  the  Same  place,  not 
in  consequence  of  an  immediate  death's  wound,  but  by 
a  connected  chain  of  causes  producing  the  same  ultimate 
event  It  is  only  a  variation  in  the  precise  mode  by 
which  the  vessel  was  destroyed,  which  variation  will 
necessarily  occur  in  each  individual  case. 

But  the  objection  taken  is,  that  there  is  no  natural  or 
necessary  connection  between  the  wrong  of  the  master 
in  taking  the  barge  out  of  its  proper. course,  and  the 
loss  itself;  for  that  the  same  loss  might  have  been 
occasioned  by  the  very  same  tempest,  if  the  barge  had 
proceeded  in  her  direct  course. 

But  if  this  argument  were  to  prevail,  the  deviation  of 
the  master,  whieh  is  undoubtedly  a  ground  of  action 
against  the  owner,  would  never,  or  only  under  very 
peculiar  circumstances,  entitle  the  Plaintiff  to  recover. 
For  if  a  ship  is  captured  in  the  course  of  deviation,  no 
one  can  be  certain  that  she  might  not  have  been  cap- 
tured if  in  her  proper  course.  And  yet,  in  Parker  v. 
James  (a)9  where  the  ship  was  captured  whilst  in  the  act 
of  deviation,  no  such  ground  of  defence  was  even  sug- 
gested. Or,  again,  if  the  ship  strikes  against  a  rock, 
or  perishes  by  storm  in  the  one  course,  no  one  can  pre* 
dicate  that  she  might  not  equally  have  struck  upon 
another  rock,  or  met  with  the  same  or  another  storm,  if 
pursuing  her  right  and  ordinary  voyage. 

The  same  answer  might  be  attempted  to  an  action 
against  a  Defendant  who  had,  by  mistake,  forwarded  a 
parcel  by  the  wrong  conveyance,  and  a  loss  had  thereby 
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1880.       ensued ;  and  yet  the  Defendant  in  that  case  would  im- 

%      *  doubtedly  be  liable. 

Va       -      But  we  think  the  real  answer  to  the  objection  is,  that 

Garrett,  no  wrong-doer  can  be  allowed  to  apportion  or  qualify  his 
own  wrong ;  and  that  as  a  loss  has  actually  happened 
whilst  his  wrongful  act  was  in  operation  and  force,  and 
which  is  attributable  to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action  the  bare  possibility  of  a 
loss,  if  his  wrongful  act  had  never  been  done.  It  might 
admit  of  a  different  construction  if  he  could  shew,  not 
only  that  the  same  loss  might  have  happened,  but  that 
it  must  have  happened  if  the  act  complained  of  had  not 
been  done ;  but  there  is  no  evidence  to  that  extent  in 
the  present  case. 

Upon  the  objection  taken  in  arrest  of  judgment,  the 
Defendant  relies  on  the  authority  of  the  case  of  Max  v. 
Boherts.  The  first  ground  of  objection  upon  which  the 
judgment  for  the  Defendant  in  that  case  was  affirmed  is 
entirely  removed  in  the  present  case,  For  in  this  de- 
claration it  is  distinctly  alleged,  that  the  Defendant  had 
and  received  the  lime  in  and  on  board  of  his  barge  to, 
be  by  him  carried  and  conveyed  on  the  voyage  in 
question. 

As  to  the  second  objection  mentioned  by  the  learned 
Lord,  in  giving  the  judgment  in  that  case,  vis.  that 
there  is  no  allegation  in  the  declaration  that  there  was 
an  undertaking  to  carry  directly  to  Waterfbrd^  it  is  to 
be  observed,  that  this  is  mentioned  as  an  additional 
ground  for  the  judgment  of  the  Court,  after  one,  in 
which  it  may  fairly  be  inferred  from  the  language  of  the 
Chief  Justice  that  all  the  Judges  had  agreed ;  and  which 
first  objection  appears  to  us  amply  sufficient  to  support 
the  judgment  of  the  Court.  We  cannot,  therefore, 
give  to  that  second  reason  the  same  weight  as  if  it  were 
the  only  ground  of  the  judgment  of  the  Court.  And  at 
all  events,  we  think  there  is  a  distinction  between  the 

language 
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language  of  this  record  and  that  of  the  case  referred  to. 
In  the  case  cited,  the  allegation  was,  that  it  was  the 
duty  of  the  defendant  to  carry  the  goods  directly  to 
Waterford  ;  but  here  the  allegation  is,  "  that  it  was  his 
duty  to  carry  the  lime  by  and  according  to  the  dhfect, 
usual,  and  customary  way,  course,  and  passage,  with- 
out any  voluntary  and  unnecessary  deviation  and  de- 
parture/' 

The  words  usual  and  customary  being  added  to  the 
word  direct,  more  particularly  when  the  breach  is  alleged 
in  "  unnecessarily  deviating  from  the  tisual  and  cus- 
tomary way,"  must  be  held  to  qualify  the  meaning  of 
the  word  direct,  and  substantially  to  signify  that  tirt 
vessel  should  proceed  in  the  course  usually  and  custom- 
arily observed  in  that  her  voyage. 

And  we  cannot  but  think  that  the  law  dots  imply  ri 
duty  in  the  owner  of  a  vessel,  whether  a  general  ship 
or  hired  for  the  Special  purpose  of  the  voyage,  to  pro- 
ceed without  unnecessary  deviation  in  the  Usual  and 
customary  course. 

We  therefore  think  the  rule  should  be  discharged* 
and  that  judgment  should  be  given  for  the  Plaintiff! 

Rule  discharged: 


m 


isso: 
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twun.         Lancaster  and  Another  v.  Christopher 

Harrison. 

Defendant        HTHIS  was  an  action  on  several  bills  of  exchange  drawn 

drew  bill*  as  by  the  Defendant,  accepted  by  hie  brother  Charles 

surety  for  tne 

acceptor  C.H.*  Harrison,  and  indorsed  to  the  Plaintiffs. 

and  it  was  m.  Charles  Harrison  being  considerably  indebted  to  the 

Stfwhli  Plain*ifl&,  by  indenture  made  the  20th  of  Rbruar?  1828, 

Plaintiff;  the  between  himself  of.  the  first  part,  the  Defendant  of  the 

bfflll*  'well*  8econd> tfae  Plaintifi  of  the  third,  and  Thomas  Barrett 

as  the  Defend-  of  the  fourth,  (reciting  that  the  Plaintiffs  had  agreed  to 

ant,  was  a  discount  for  Charles  Harrison  bills  of  exchange  to  the 

Ihodd  not  stfe  wnoant  of  700/.  drawn  by  the  Defendant  upon,  and 

Defendant  on  accepted  by  Charles  Harrison  t  that  Charles  Harrison 

^^ !?  *    owed  the  Plaintiffs  500/.  for  wine ;  and  that  he  had 

C%  ti%  s  effects 

should  have      agreed  to  assign  the  lease  of  a  house,  in  Russell  Street* 

been  sold,  and  with  the  furniture,  fixtures,  and  other  effects  in  and 
aDpu^oTindis.  *bout  the  same,  for  the  purpose  of  securing  to  the  Plain- 
charge  of  the*  tiffs  the  payment  of  the  500/.,  of  the  bills  of  exchange 
^r  Hf  f  which  had  been  discounted,  and  any  other  drafts  or  bills 
recti i  were  to  be  thereafter  paid,  so  as  the  monies  recoverable  under 
seised  and         the  security   should   not  exceed   10OO&)    assigned   to 

^i™?-!!*^  ThomaS  Borrett  the  lease  of  the  house  in  Russell  Street^ 
commission  of 

bankruptcy,      and  all  the  furniture,  fixtures,  and  effects  therein,  upon 

^h  '""if*  *  "^  ***  at  the  recluest  of  ***  Plaintiff8f  Borrett  should 

had  been  con*  *eH  the  lease  and  furniture  by  public  auction  or  private 

▼eyed  by  the  contract,  and  apply  the  proceeds,  first,  in  defraying  the 

tion  h^vST"  exPensed  °f  Executing  the  trust*  and  then  in  paying  and 

with  the  satisfying  the  Plaintiffs  the  500/.  due  for  wine,  the  700/. 

knowledge       j^  on  fae  yjjg  Qc  exchange,  and  the  sum  to  become 

and  assent  of  ° 

the  Defendant,  omitted  to  take  possession  of  them  in  time : 

Held,  that  the  Plaintiff  was  not  barred  from  suing  the  Defendant  on  the  bills. 

due 
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due  on  any  other  drafts  or  bills  which  the  Plaintiffs  1830. 
might  thereafter  discount  or  pay  for  Charles  Harrison, 
with  interest  on  the  same ;  and  it  was  provided,  that 
the  premises  thereby  assigned  should  be  sold  or  offered 
for  sale,  and  the  produce  thereof,  if  sold,'  be  applied  in 
the  manner  and  for  the  purposes  specified  in  the  deed, 
before  afty  proceedings  should  be  commenced  by  the 
Plaintiffs,  or  any  subsequent  indorsees  of  the  bills  of 
exchange,  against  the  said  Christopher  Harrison,  his 
executors,  &c.  to  compel  payment  of  the  bills,  or  any 
of  them,  and  that  no  proceedings  should  be  had  on  the 
bills  unless  no  person  should  be  willing  to  purchase  the 
premises,  or  the  produce,  after  such  deductions  as  afore- 
said, should  be  insufficient  to  discharge  the  amount  of  the 
bills  and  interest,  and  expenses  thereon. 

The  Defendant-  knew  that  his  brother  was  consider* 
ably  embarrassed,  but  be  was  allowed  to  remain  in  pos* 
session  of  the  premises.  His  affairs  becoming  more 
desperate,  the  Plaintiffs,  in  January  1829,  seized  the 
effects,  in-  the  house  under  an  execution  in  an  action 
against  him  on  one  of  the  bills  he  had  accepted.  At 
his  earnest  request,  however,  the  sale  was  postponed, 
and  the  officer  continued  in  possession  till  the  15th  of 
April  following,  when  the  goods  were  claimed  under  a 
commission  of  bankruptcy  issued  against  him  in  the 
interval,  and  the  Plaintiffs  withdrew  their  execution. 

It  appeared  by  a  letter  from  the  Defendant -to  the 
Plaintiffs,  dated  April  20th,  1829,  that  he  was  aware  of 
all  these  circumstances  from  the  beginning,  and  also  that 
three  loads  of  furniture  had  been  removed  from  the  pre* 
raises,  on  the  assertion  that  they  belonged  to  a  lady  who 
lodged  in  the  house,  though  the  Defendant  expressed 
his  belief  that  she  was  entitled  to  no  more  than  one  load. 

After  the  commission  of  bankrupt  had  issued,  Bor- 
rett  attempted  to  take  possession  of  the  premises,  but  in 
•vain. 

Th* 
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The  goods  and  fixtures  were  sold  by  the  assignees 
under  the  commission  for  251/.,  and  die  lease  for  10& 
The  10i  they  paid  over  to  the  Plaintiffs,  and  retained 
the  rest ;  whereupon  the  Plaintiffs  commenced  this  action 
against  the  Defendant  as  drawer  of  the  bills  to  the 
amount  of  900/.  and  upwards. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  afte* 
last  Hilary  term,  it  was  objected  on  die  part  of  the 
Defendant,  that,  according  to  the  provision  of  the  deed 
of  February  20. 1828,  the  Plaintiffs  had  no  right  to  sue 
the  Defendant  on  the  bills  till  the  fixtures  and  furniture 
had  been  put  up  for  sale  by  Barrett*  and  the  proceed* 
of  them  had  been  paid  to  the  Plaintiffs;  and  that  the 
sale  by  the  assignees  under  the  commission  ot  bankrupt, 
and  the  payment  of  the  proceeds  to  Charles  Horrison't 
creditors  at  large,  was  no  compliance  with  the  terms  of 
that  proviso. 

The  Chief  Justice,  however,  thought  that  this  was  no 
answer  to  the  action  in  a  court  of  law,  and  that  the 
Defendant's  remedy  was  in  a  court  of  equity*  if  there 
had  been  any  fault  in  his  trustee. 

A  verdict,  therefore*  was  taken  for  the  Plaintiffs  fot 
941Z.  18s.  6A,  with  leave  for  the  Defendant  to  move  to 
enter  a  nonsuit  instead. 

Wilde  Serjt.  having  accordingly  obtained  a  rule  nisi 
to  that  effect,  on  the  ground  urged  at  the  trial, 

Taddy  Serjt.  shewed  cause.  (GoHlburn  Serjt  was  with 
him.)  The  proviso  in  the  deed  does  not  amount  to  * 
general  covenant  not  to  sue :  it  could  not  be  pleaded  in 
bar  as  such,  or  89  a  release ;  and  if  so,  although  it 
may  afford  ground  for  a  cross  action,  it  is  no  defencfc 
to  the  present  But  the  proviso  is  not  confined  to  a 
tale  by  Barrett,  mid  the  object  of  it  was  merely  to  pre- 
vent the  Defendant  from  being  called  on  till  it  should  have 

been 
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been  ascertained  that  Charles  Harrison  was  without       18  SOL 
funds  to  defray  his  debts;  and  that  has  been  established 
by  the  actual  sale  of  his  effects  as  required. 

It  was  the  Defendant's  own  laches  that  Btnrett  did 
not  take  possession  of  the  effects,  and  dispose  of  tbem 
for  the  benefit  of  the  Defendant  as  soon  as  the  deed  of 
Ttebruaty  1828  was  executed*  From  his  letter  of  April 
1829,  it  is  manifest  he  knew  and  assented  to  all  that 
was  going  on,  with  a  view  to  serve  his  brother ;  and  h* 
cannot  now  object  that  that  has  not  been  done,  which 
has  been  omitted  through  his  own  indulgence  or  n&* 
gleet 

Wilde.  The  Defendant  is  only  a  surety,  and  is  en* 
titled  to  the  strict  observance  of  the  proviso  in  the  deed. 
That  proviso  was  introduced  for  his  benefit,  and  not  Sot 
the  benefit  of  Charles  Harrison's  creditors  at  large; 
and  it  expressly  stipulated,  that  the  Defendant  shall  not 
be  proceeded  against,  not  only  till  Charles  Harrison's 
effects  have  been  sold,  but  till  the  proceeds  have  been 
paid  to  the  Plaintiffs,  and  found  insufficient  to  satisfy 
the  bills.  There  has  been  no  performance  of  this  part 
of  the  condition ;  for  the  Plaintiffs  received  only  10/., 
the  proceeds  of  the  lease,  and  nothing  in  respect  of  the 
fixtures  or  furniture.  Till  the  proceeds  of  the  latter 
have  been  found  insufficient,  the  action  against  the  De* 
fendant  is  premature,  as  in  Tatlock  v.  Smith,  (a)  The 
sale  contemplated  by  the  proviso  was  a  sale  by  Barrett 
for  the  benefit  of  the  Plaintiffs,  and  not  a  sale  under  a 
commission  of  bankrupt  for  the  benefit  of  creditors  at 
large.  The  Plaintiffs  should  have  called  on  Borrett  to 
sell.     The  neglect  is  in  them. 

Tindal  C.  J.  The  question  in  the  cause  depends  on 
the  construction  of  the  proviso  in  the  deed  of  February 

(a)  6Bingb.  339. 

20th, 
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20th,  1828.  It  appears  that  Christopher  Harrison  is 
only  a  surety :  he  is  a  party  to  the  deed  j  and  by  the 
proviso  at  the  end  it  is  stipulated  that  the  premises 
thereby  assigned  shall  be  sold,  or  offered  for  sale,  and 
the  produce  thereof,  if  sold,  be  applied  in  the  manner 
and  for  the  purposes  specified  in  the  deed,  before  any 
proceedings  shall  be  commenced  by  the  Plaintiffs,  or 
any  subsequent  indorsers  of  the  bills  of  exchange,  against 
the  said  Christopher  Harrison*  his  executors,  8cc  to 
compel  payment  of  the  bills,  or  any  of  them,  and  that 
no  proceedings  shall  be  had  on  the  bills  unless  no  per- 
son shall  be  willing  to  purchase  the  premises,  or  the 
produce,  after  such  deductions  as  aforesaid,  shall  be  in- 
sufficient to  discharge  the  amount  of  the  bills  and 
interest  and.  expenses  thereon :  and  it  has  been  con- 
tended that  this  proviso  operates  as  an  agreement  on 
the  part  of  the  Plaintiffs  not  to  sue  the  Defendant  upon 
the  bills,  till  all  the  particulars  specified  in  the  proviso 
have  been  complied  with* 

•  If  we  take  the  proviso  according  to  the  letter,  it  has 
been  complied  with..  For  the  Defendant  has  not  been 
sued  till  the  premises  have  been  put  up  for  sale,  and  the 
produce  has  been  found  insufficient  to  satisfy  the  Plain- 
tiffs' demand.  But  it  is  contended,  that. the  sale  which 
has. taken  place  is  not  such  a  sale  as  was  contemplated 
by  the  agreement;  that  the  sale  ought  to  have  been  a 
beneficial  sale  by  Borrett,  the  trustee  in  the  deed,  for 
the  sole  purpose  of  discharging  the  bills,  instead  of  a 
compulsory  sale  by  the  assignees  of  Charles  Harrison, 
who  have  carried  off  all  the  proceeds  to  be  distributed 
among  his  creditors.  That  may  be  a  ground  of  com- 
plaint against  Borrett9  who  was  a  trustee  for  all  parties 
for  the  purposes  expressed  in  the  deed,  but  it  is  no 
answer  in  law  to  an  action  on  the  bills.  .  If  the  Defend- 
ant have  yet  any  remedy  on  this  deed,  it  must  be  by 
application  to  another  court  to  enjoin  the  Plaintiffs  not 
to  proceed. 

Gaselee 
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Gaselee  J.  (a)  I  am  satisfied  that  there  is  no 
ground  for  making  absolute  this  rule  to  enter  a  nonsuit, 
because  the  agreement  entered  into  by  the  Plaintiffs  does 
not  amount  to  a  general  covenant  not  to  sue,  and,  there* 
fore,  could  not  be  pleaded  as  a  release.  In  Dean  v. 
Nevohall  (b)  it  was  holden,  that  if  the  obligee  of  a  bond 
covenant  not  to  sue  one  of  two  joint  and  several  ob- 
ligors, and  if  he  do,  that  the  deed  of  covenant  may  be 
pleaded  in  bar,  he  may  still  sue  the  other  obligor. 
And  a  passage  is  cited  with  the  concurrence  of  Lord 
Kenyan,  from  12  Mod.  351.,  that "  if  A*  and  B.  be  jointly 
and  severally  bound  to  C.  in  a  sum  certain,  and  C.  cove- 
nant with  Al  not  to  sue  him,  that  shall  not  be  a  release, 
but  a  covenant ;  because  he  covenants  only  not  to  sue  A., 
but  does  not  covenant  not  to  sue  B.;  for  the  covenant 
is  not  a  release  in  its  nature,  but  only  by  construction 
to  avoid  circuity  of  action.*1  ' 

I  do  not  concur  in  thinking  that  the  Defendant  is  to 
blame  for  the  trustee's  omission  to  sell,  but  I  am  satis- 
fied itiere  is  no  ground  for  entering  a  nonsuit 


1830. 


Bosanquet  J.  I  am  of  opinion  that  the  terms  of  the 
proviso  in  the  deed  offered  no  defence  to  this  action. 
It  is  an  agreement  not  to  proceed  against  the  Defendant 
under  certain  circumstances,  but  does  not  amount  to  « 
general  covenant  not  to  sue,  and  could  not  be  pleaded 
as  a  release. 

If  there  be  any  thing  wrong  in  the  conduct  of  the 
trustee,  that  must  be  the  ground  of  application  to  an- 
other court 

Rule  discharged. 


la)  Park  J.  wis  at  Chambers, 


if)  Sr.tift 
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•.Amksj.  Cockburn  v.  Lino. 

Where  a  De-  '"PHIS  was  a  country  cause  in  which  bail  were  to  be 
alWri  time  j"^»fi«d  by  affidavit ;  the  affidavits  were  sent  up  on 

to  answer  the  14th  of  this  month,  although  the  Defendant  had  till 
Plaintiff's  affi-  the  26th  to  put  in  bail  above.  On  the  18  tb  the  Plaintiff 
ingftTraffi- '  frwfog  Put  m  affidavits  which  impeached  the  sufficitpcy 
dency  of  De-  of  the  proposed  bail,  the  Defendant  was  allowed  till  this 

bTtas1  not*  ^  thc  28d>  to  answer  ^  matter  a^eM  without  pre- 
allowed  to  put  judice  to  the  Plaintiff's  proceedings, 
in  fresh  hail         Xbe  Defendant,  however,  instead  of  answering,  the 
twering  the  ~   affidavits,  now  proposed  to  put  in  fresh  bail,  whom 
affidavit,  al- 
though his  Andreas  Sent,  moved  to-  reject, 
tune  tor  put- 
ting  in  bail 

had  not  ex-         Stephen  Serjt.  contended,  that  the  Defendant  was  ea- 

j^ineM*^  titled  to  put  in  fresh  boil  till  the  26th,  especially  as  the 

been  issued      sheriff  had  not  been  ruled  to  bring  in  the  body,  and  was 

JjEJJ?  **       not  yet  liable  to  any  attachment.    The  rejection  of  the 

bail  now  offered  would  only  cast  upon  the  Defendant 

the.  unnecessary  expense  of  discharging  an  attachment 

against  the  sheriff.    But 

The  Court  said  the  Defendant  was  in  the  same  situ- 
ation as  if  his  bail  had  been  in  the  box  and  rejected 
upon  examination.  Time  had  been  allowed  him,  as  an 
indulgence,  to  answer  the  Plaintiff's  affidavit:  he  was 
bound  to  apply  the  time  to  that  purpose,  and  not  to  the 
purpose  of  procuring  other  bail,  by  which  in  effect  he 
admitted  he  had  no  answer  to  the  PlaintHPs  affidavit 
That  although  it  was  to  be  regretted  the  Defendant  had 
exposed  himself  to  the  expense  of  an  attachment,  the 
rule  of  the  Court  must  be  adhered  to  in  order  to  induce 
parties  to  put  in  sufficient  bail  in  time. 


IN   TUB  ELEVENTH!  YEAR  OF  GEO.  IV. 


Ajlcoqk  t;.  Cook.  •fa**  *3- 

HPHIS  was  an  action  of  trover,  to  try  the  right  to  wreck  The  Court 

on  a  portion  of  the  coast  of  Lincolnshire.    The  wiU  not'  'm  * 
r  transitory  ac- 

Plaintiff  having  laid  his  venue  in  London,  tion»  change 

the  venue  on 

_^..._  »..  f  account  of  the 

Adams  Serjt.  obtained  a  rule  nm9  to  remove  the  venue  wpeflW  Q£ 

to  Lincolnshire,  on  the  ground  that  almost  ail  the  wit-  trying  the 

nesses  conversant   with   the    matter   resided   in  that  cau,emtJe 

county  where 
county;  that  several  of  them  were  exceedingly  aged ;  the  <!*»«*  i* 

that  one  in  particular,  who  had  given  his  testimony  upon  ****»  »nl«**,th* 

a  former  trial,  could  not  be  removed  without  danger,  £J£w  then 

and  that  the  expense  of  trying  the  cause  in  London  greatly  pre- 

would  be  enormous.  ponderate*. 

Wilde  Serjt  shewed  cause  on  affidavits,  which  stated 
that  the  Plaintiff's  case  rested  mainly  on  documentary 
evidence,  which  might  be  produced,  in  London  at  little 
expense,  but  which  it  would  be  both  difficult  and 
expensive  to  prove  by  proper  witnesses  in  Lincolnshire. 

Adams  offered  to  make  admissions  as  to  sundry  of 
the  documents, 

Sed  per  Curiam*  The  general  rule  is,  that  iti  tran- 
sitoiy  actions  the  Plaintiff  has  a  right  to  lay  his  venue 
where  be  pleases,  and  the  courts  only  interfere  on  spe- 
cial grounds,  as  where  it  is  not  likely  that  an  impartial 
trial  can  be  had,  or  the  expense  of  witnesses  greatly 
preponderates  on  one  side.  The  present  is  a  mixed 
case;  and  where  the  expense  will  be  great  on  both  sides, 
we-  cannot  upon  every  occasion  undertake  to  try  the 
faplaaoe  of  inconvenience. 

We, 
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183Q,  We,  therefore,  discharge  the  rule,  bat  think  it  right 

to  impose  upon  the  Plaintiff  the  terms  of  permitting  the 
evidence  of  the  old  witness,  who  cannot  be  removed,  to 
be  read  from  the  Judge's  notes  of  the  former  trial. 

Rule  discharged  accordingly. 


June**,      Craven, and  Others,  Assignees  of  William  and 
Benjamin  Alred,  Bankrupts,  v.  Edmondson. 

A  payment  by  .^d  SSUMPSIT.      The  declaration  contained  counts, 

a  partner  who  ,       1st,  for  money  had  and  received  to  the  use  of  the 

^"^  bankrupts ;  2dly,  to  the  use  of  the  Plaintiffs,  as  assignees 

bankruptcy,   .  of  the  bankrupts;  and,  Sdly,  to  the  use  of  Benjamin 

of  a  partner-  Aired  jointly  with  the  Plaintiffs,  as  assignees  of  WUliam 

•hip  debt  due  A1     ,J        *                 *                            * 

before  the  -<««* 

bankruptcy,  At  the  trial,  last  York  assizes,  it  appeared  that  the 

e°ho hati no^  Defendant  had  supplied  the  bankrupts  on  their  joint 
tke  of  the  act  account,  with  wool  to  the  amount  of  92/.,  and  pressed 
of  bankruptcy,  for  payment;  whereupon  the  debt  was,  in  the  month  of 
bytsTrf  October  1829,  settled  by  William  Aired,  who  had  just 
j6  G.  4*  c.  x6.  before  committed  an  act  of  bankruptcy,  of  which  the 
Defendant  had  notice.  Benjamin  Aired  did  not  commit 
any  act  of  bankruptcy  till  some  days  after. 

The  .commission  was  dated  the  2d  November  1829. 
A  verdict  haying  been  found  for  the  Plaintiffs, 

Jones  Serjt*  pursuant  to  leave  reserved  at  the  trial, 
moved  to  set  it  aside,  and  enter  a  nonsuit  instead,  on 
the  ground  that  the  payment  having  been  made  before 
fhfi  assignees' .title  to  the  joint  property  of  the  .bankrupts 
.was  completed,  .they  were  not  in  £  situation  to  aue  for 

the 
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the  amount;  and  that  at  all  events  the  payment  was       1080. 
protected  by  the  eighty-second  section  of  6  G. 4,  c.  16*     *  J~  -  "-* 
which  enacts,  that  payments  bond  Jiie  made  by  any  v. 

bankrupt  before  the  date  and  issuing  of  the  commission*   Edmondsoh. 
shall  be  deemed  valid  notwithstanding  any  prior  apt  of 
bankruptcy,  provided  the  person  dealing  with  the  bank- 
rupt had  not  at  the  time  of  such  payment  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed* 

The  payment  having  been  made  to  the  Defendant  in 
respect  of  a  debt  due  from  both  the  bankrupt^  the  notice 
of  an  act  of  bankruptcy,  in  order  to  invalidate  the  pay- 
ment, ought  to  be  notice  of  an  act  committed  by  both 
such  bankrupts. 

A  rule  nisi  was  granted,  against  which 

Wilde  Serjt.  shewed  cause.  The  action  lies,  and  the 
declaration  is  sufficient;  at  all  events,  the  set  of  counts 
which  alleges  the  money  to  have  been  received  to  the 
use  of  Benjamin  and  the  assignees  of  William*  Smith  v. 
Goddard.  (a)  And  notice  of  the  act  of  bankruptcy  by 
William,  sufficiently  brings  this  case  within  the  proviso 
of  the  eighty-second  section  of  6  6. 4. ;  for  WUliam  being 
bankrupt,  the  assignees  were  in  his  place  partners  with 
Benjamin,  and  William  was  without  authority  jto  dispose 
of  the  partnership  funds.  Thomason  v.  Frere{h),  Gra- 
ham v.  Bobertson.  (c)  In  Smith  v.  Goddard  the  payment 
•  was  made  by  an  agent  of  the  solvent  partner,  and,  there- 
toe,  by  one  who  had  authority;  so  .likewise  in  Fox  v. 
Hanbury.  (d) 

Jones.  The  authority  of  a  partner  is  not,  by  bis 
committing  an  act  of  bankruptcy,  rescinded  as  to  en- 

\b)  ioEait>*i%.  (d)  Cfavp.W 

Vol.  VI.  3  D  gagements 


756  CASES  in  TRINITY  TERM 

1830.  gagements  and  debts  incurred  before  the  act  of  bank- 
ruptcy. He  loses  only  his  authority  to  rater .  into  new 
engagements.  The  solvent  partner  retains  his  autho- 
rity ;  and,  as  to  past  engagements,  may  continue  to  act 
as  agent  for  the  bankrupt  partner:  Fox  v.  Hanbwry : 
if  so,  the  bankrupt  partner  is,  as  to  such  engagements, 
agent  also  for  the  solvent  partner ;  otherwise  their  rights 
and  responsibilities  are  not  reciprocal.  In  Harvey  v. 
Crickett(a)9  a  payment  made  by  the  bankers  of  a  firm, 
after  one  of  the  firm  had  committed  an  act  of  bank- 
ruptcy, was  holden  a  valid  payment ;  though  the  bankers 
must  have  been  agents  as  well  for  the  bankrupt  as  the 
solvent  partner.  And  in  Lacy  v.  Woalcot  (£),  a  bill  of 
exchange,  accepted  for  a  firm  by  one  of  the  partners 
after  he  had  committed  an  act  of  bankruptcy,  was  holden 
an  available  instrument  in  the  hands  of  an  innocent 
indorsee.  Therefore  it  may  be,  contended,  that  the 
eighty-second  section  applies  only  to  the  case  of  sole 
traders ;  a  partner  who  has  committed  an  act  of  bank* 
ruptcy  being,  as  to  past  engagements,  agent  for  the 
solvent  partner,  and  it  being  indifferent  by  what  hand 
.  such  solvent  partner  makes  the  payment. 

Tindal  C.  J.  This  was  an  action  to  recover  a  sum 
of  money  paid  by  William  Jlred  after  an  act  of  bank- 
ruptcy, being  the  amount  of  a  debt  due  to  the  Defend- 
ant from  William  Aired  and  his  partner  Benjamin,  who 
remained  solvent.  And  the  question  is,  Whether,  upon 
proof  that  the  Defendant  knew  of  the  act  of  bankruptcy, 
this  sum  can  be  recovered  by  the  assignees  of  the  two 
partners.  If  there  had  been  no  partner,  the  case  would 
have  fallen  directly  within  the  eighty-second  section  of 
6  G.4.  c.  16.,  which,  after  enacting — "  That  all  payments 
really  and. bond  Jide  made,  or  which  shall  hereafter  be 

(a)  jM.&S.  337.  (b)  %  D.  fcf  R.  458. 

made 
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made  by  any  bankrupt,  or  by  any  person  on  his  behaff,        18$0. 
before  the  date  and  issuing  of  the.  commission  against     * r    T  _* 
such  bankrupt,  to  any  creditor  of  such  bankrupt  (such  v. 

payment  not  being  a  fraudulent  preference  of  such  ere-  EnuoNiwir. 
ditor),  shall  be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed ;  and  all 
payments  really  and  bond  Jide  made,  or  which  shall 
hereafter  be  made  to  any  bankrupt  before  the  issuing 
of  the  commission  against  such  bankrupt,  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed ;  and  such  creditor  shall  not 
be  liable  to  refund. the  same  to  the  assignees  of  such 
bankrupt;  — "  goes  on,  —  "provided  the  person  so 
dealing  with  the  said  bankrupt  had  not,  at  the  time  of 
such  payment  by  or  to  such  bankrupt,  notice  of  any  act 
of  bankruptcy  by  such  bankrupt  committed." 

It  has  been  contended,  that  this  section  applies  only 
to  sole  traders,  and  not  to  the  case  of  a  firm,  where 
«  any  of  the  partners  continue  solvent.  But  no  authority 
has  been  cited  for  such  a  position :  and  in  whom  was 
the  property  in  the  monies  vested  at  the  moment  of  the 
payment  ?  William  having  committed  an  act  of  bank- 
ruptcy, one  moiety  of  it  belonged  to  his  assignees,,  the 
other  moiety  to  Benjamin.  By  what  right,  then,  could 
William  make  over  the  moiety  of  Benjamin  ?  It  has  been 
contended  he  was  the  agent  of  Benjamin.  But  the  act 
of  bankruptcy,  which  made  his  assignees  and  Benjamin 
tenants  in  common,  dissolved  the  agency  as  to  the  pro- 
perty of  such  tenancy  in  common.  In  some,  cases,  and 
for  some  purposes,  particularly  in  favour  of  a  party  who 
has  no  notice  of  the  act  of  bankruptcy,  the  agency  may, 
perhaps,  be  said  to  continue;  as  under  the  circum- 
stances stated  in  Wookot  v.  Lacy :  but  here  the  Defend- 
ant had  notice  of  the  act  of  bankruptcy ;  and  he  must 
have  known  that  the  agency  of  William  was  destroyed, 
jor  capable  of  being  destroyed,  by  a  subsequent  com- 

3  D  2  mission. 
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The  money,  therefore,  belongs  to  the 
necs,  and  this  rule  must  be  discharged* 

* 
Park  J.  and  Gabbles  J.  concurred. 


.BoaiNgUBT  J.  I  am  of  the  same  opinion.  From 
the  time  of  the  act  of  bankruptcy,  William  ceased  to 
have  any  interest  in  the  partnership  funds,  and  could 
not  make  any  payment  for  Benjamin. 

The  payment  by  William  on  his  own  account  is  not 
protected,  because  the  party  had  notice  of  his  bank- 
ruptcy. And  with  respect  to  Benjamin^  the  payment 
was  not  made  by  him,  nor  on  his  behalf,  for  the  rea- 
son already  given* 

Rule  discharged 


Junt  49.       Gould,  Assignee  of  Serjeant,  a  Bankrupt,  v. 

Shoyer. 


A  purchaser 
of  property 
under  a  com- 
mission of 
bankrupt 
which  is  after- 
wards super- 
seded by  a 
creditor,  is  not 
protected  by 
j.87.  of  6G.4. 
c.  16.  from  a 
claim  at  the 
suit  of  the  as- 
signees under 
a  s*?b«4quent 


*J*ROVER  far  a  1 

The  Defendant  had  purchased  the  lease  from  the 
assignees  of  Skqyer,  under  a  commission  of  bankrupt 
sued  out  against  him  June  27.  1827.  In  the  November 
following,  one  Martha  Gale  presented  a  petition  to 
supersede  this  commission,  which  was  accordingly  su- 
perseded at  her  instance,  the  bankrupt  himself  taking 
no  steps  in  the  business. 

The  Plaintiff  in  the  present  action  was  assignee  under 
a  subsequent  commission* 

*  At  the  trial  before  Bosanquet  J.,  last  Somerset  assizes, 
a  verdict  was  found  for  the  Plaintiff,  with  leave  for  the 
Defendant  to  move  to  set  it  aside  and  enter  a  nonsuit,  if 
the  Defendant's  purchase  were  protected  under  the 

6G.4. 
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6  <?.  4.  c.  16.  $.  87.  which  enacts  "  That  no  title  to  any 
refal  or  personal  estate  sold  under  any  commission,  or 
under  any  order  in  bankruptcy,  shall  be  impeached  by 
the  bankrupt,  or  any  person  claiming  under  him,  in 
pespect  of  any  defect  in  the  suing  out  of  the  com* 
mission,  or  on  any  of  the  proceedings  under  the  same, 
unless  the  bankrupt  shall  have  commenced  proceedings 
to  supersede  the  said  commission,  and  duly  prosecuted 
the  same  within  twelve  calendar  months  from  the  issuing 
thereof*" 


1880. 


Merewther  Serjt  obtained  a  rule  nisi  on  that  and 
other  grounds,  which  it  is  not  material  to  state  here* 


Wilde  and  Stephen  Serjts.  shewed  cause.  The  eighty- 
seventh  section  applies  only  to  proceedings  by  the 
bankrupt  himself,  and  was  intended  to  prevent  him  from 
impeaching  titles,  unless  he  commences  proceedings  on  a 
supersedeas  within  twelve  months  from  the  date  of  his 
commission. 

•  The  assignees  on  the  second  commission  do  not  claim 
under  the  bankrupt,  strictly  speaking,  but  adversely  to 
bim,  by  operation  of  law  —  the  commission  being  a  kind 
of  statutory  execution.  Doe  v.  Sevan,  (a)  They  claim 
in  the  post,  sot  in  the  per.  The  object  was  to  protect 
purchasers  under  an  existing  commission,  not,  to  make 
available  a  commission  Superseded ;  otherwise  bond\fiie 
creditors,  might  be  injured  by  sales  under  a  fraudulent 
commission,  which  the  bankrupt  might  collusively  ab- 
stain from  impeaching.  If  the  legislature  had  designed 
to  estop  the  creditors  as  well  as  the  bankrupt  from  im- 
peaching proceedings,  such  an  intention  might  have  been 
indicated  by  the  insertion  of  the  single  word  creditors* 
But  ss.  92.,  94.,  and  78.  contain  provisions  incompatible 
with  the  supposition  of  any  such  intention. 
(a)  3M.&S.tS3* 

3  D  S  Mere- 
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18SO.  Merewether.    In  common  parlance,  assignees  claim 

-  T    '        under  a  bankrupt,  and  it  must  be  presumed  that  the 
v.  legislature  employs  words  in  their  ordinary  sense,  and 

not  with  a  confined  and  technical  meaning.  It  will  be 
a  great  hardship  on  purchasers,  to  invest  money  on  the 
sanction  of  a  commission,  and  to  be  turned  out  of  posses* 
sion,  perhaps,  after  expensive  improvements.  That  is  a 
hardship  which  the  Court  of  Chancery  has  always  inter- 
fered to  prevent;  Ex  parte  Milner(a) ;  and  it  can  scarcely 
be  supposed  the  legislature  would  sanction  a  mischief 
which  a  court  of  equity  would  redress.  It  is  impossible  for 
a  purchaser  to  know  whether  a  commission  will  turn 
out  to  be  valid  or  not,  and  the  eighty-seventh  section 
will  be  almost  nugatory  if  it  be  not  held  to  protect  every 
purchase  under  a  commission.  A  contrary  decision 
must  have  a  very  mischievous  effect  upon  sales  under 
commissions,  by  deterring  bidders,  and  lowering  the 
price  of  the  property  to  be  sold.  The  property  having 
been  paid  for,  the  creditors  are  not  injured :  the  evils 
which  may  possibly  arise  from  occasional  fraud  in  bank* 
ropts  are  of  a  less  serious  nature,  and  can  never  be 
completely  guarded  against.  Therefore,  by  s.  92.,  de- 
positions are  made  conclusive  in  all  cases,  unless  the 
commission  be  disputed  within  a  certain  time. 

Cur.  adv.  vtdt. 

Tindal  C.  J.  The  only  point  upon  which  the  Court 
entertained  any  doubt,  was  that  which  was  last  urged 
on  the  part  of  the  Defendant,  viz.  whether  the  Defend- 
ant, who  had  purchased  the  lease  from  the  assignees  of 
the  bankrupt  under  a  commission  issued  in  1827,  which 
was  afterwards  superseded  on  the  petition  of  a  creditor, 
was  protected,  under  the  eighty-seventh  section  of  the 
bankrupt  act,  against  the  present  action,  brought  to  re- 

(a)  19  Feu  ao* 

cover 
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cover  the  same  lease,  by  the  assignees  under  a  second*       1830/ 
commission. 

The  eighty-seventh  section  contains  a  provision  en-' 
tirely  new  to  the  bankrupt  law ;  in  order,  therefore,  to, 
judge  of  the  extent  and  operation  of  that  section,  it 
should  be  considered  what  were  the  mischiefs  at  that 
time  experienced. 

By  superseding  a  commission,  every  thing  done  under 
it  was  considered  to  be  void  whilst  the  writ  of  super* 
sedeas  remained  in  force ;  all  titles  to  real  or  personal 
property  purchased  from  the  assignees  weire  defeated ; 
all  payments  made  to,  and  all  acts  done  by,  them  were 
held  to  be  void. 

But  as  no  supersedeas  could  be  obtained  except  by 
application  to  the  great  seal,  it  was  in  the  discretion  of 
the  Chancellor  to  refuse  to  grant  a  supersedeas,  either  at 
the  prayer  of  the  bankrupt,  or  even  with  the  consent  of 
aH  the  creditors,  where  bon&Jide  purchasers  were  in 
possession  of  any  part  of  the  bankrupt's  property,  by 
purchase  under  the  commission,- unless  the  bankrupt 
elected  to  confirm  the  purchases  under  which  they 
claimed.    Ex  parte  Milner.  (a)     Buck.  67. 

No  real  or  substantial  injury  could  therefore  be 
effected  by  a  writ  of  supersedeas ;  because  notice  of  the 
application  must  be  given  to  all  parties  concerned;  the 
Ghancellor  would  hear  all  whose  interests  were  affected; 
he  would  direct  an  issue  where  be  felt  doubt  as  to  the 
propriety  of  the  application,  and  would  only  grant  the 
application  upon  terms  which  would  insure  the  just 
rights  of  all. 

But  there  was  another  mode  in  which  the  bankrupt 
might  question  the  tides  of  others,  without  any  appli- 
cation to  the  Chancellor  ;  and  that  was,  by  bringing  an 
action  at  law,  and  by  proving,  in  the  language  of  the 

(a)  19  Veu  404.     , 

3  D  4  eighty- 
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Gould' 

tr. 
SOOTBlt* 


eighty-seventh  section,  u  a  defect  in  the  suing  oot  of 
the  commission!  or  in  any  of  the  proceedings  under 
the  same ;"  in  which  case  bond  fide  purchasers  might 
be  deprived  of  their  purchases  without  any  remedy 
whatever. 

In  order  to  prevent  this  mischief,  and  this  only,  as  it 
appears  to  us,  was  the  eighty-seventh  section  framed ; 
the  object  of  which  was,  to  take  away  the  power  of  the 
bankrupt  to  question  titles,  unless  where  he  commenced 
proceedings  to  supersede  the  commission,  and  duly  pro- 
secuted the  same  within  twelve  months;  thus  at  once 
limiting  the  bankrupt  to  the  period  of  a  year  within 
which  he  must  apply  for  the  supersedeas^  and  restraining 
him  to  that  course  in  which  it  was  well  known  the  Lord 
Chancellor  would  provide  that  he  should  not  question 
the  titles  of  those  who  were  bond  fide  purchasers  under 
the  commission. 

The  eighty-seventh  section,  therefore,  appears  to  us 
to  have  been  framed  for  a  purpose  quite  different  from 
that  of  operating  as  a  restraint  on  the  assignees  under 
a  second  commission,  and  it  contains  no  provision  to 
that  effect.  There  can,  therefore,  be  no  reason  for 
extepding  the  words,  "  claiming  under  the  bankrupt," 
beyond  their  strict  meaning,  that  is,  persons  claiming  as 
purchasers,  devisees,  heirs,  or  personal  representatives; 
the  assignees  not  claiming  in  strictness  under  the  bank- 
rupt, but  adversely  to  him,  and  by  operation  of  law.  If 
the  Defendant  had  any  just  title  to  protection,  he  might 
have  appeared  before  the  great  seal  when  the  creditor 
obtained  the  supersedeas  of  the  former  commission, 
and  no  doubt  be  would  have  received  protection  from 
this  action. 

Rule  discharged. 


in  the  Eleventh  Year  of  GEO.  IV. 


Miles  v.  Cattle  and  Another.  /«*  %%. 


/~*ASE  against  a  carrier  for  negligence.  Plaintiff  re- 

The  first  count  of  the  declaration  stated,  that  the  "Wed  a  par- 

Defendants,  before  and  at  the  time  of  committing  the  book  for  zl»- 

grievances  thereinafter  next  mentioned,  were  owners  and  don  at  the  of- 

proprietors  of  a  certain  common  stage-coach  for  the  carr  ficeo*Defc,ld- 
r  °  anttf  common 

riage  and  conveyance  of  passengers  and  their  luggage  carriers.  Plain- 

from  Stockton  to  York  for  hire  and  reward  to  them  the  **$  instead  of 

Defendants  in  that  behalf,  to  wit,  at,  &c. :  and  the  De-  j^^tLm! 

fendants,  being  such  owners  and  proprietors,  thereupon,  put  the  parcel 

theretofore*  to  wit,  on,  &c  at,  &c.  the  Plainti£  at  the  .in'°  "f  ***' 

intcndinsr  to 
special  instance  and  request  of  the  Defendants,  became  take  it  to  Lon- 

and  was  a  passenger  in  the  same  coach,  to  be  safely  *°n  himself. 

and  securely  carried  and  conveyed  thereby,  together  anu having" 

with  his  luggage,  from  Stockton  to  York,  for  a  certain  lost  the  bag, 

fee  and  reward  to  the  Defendants  in  that  behalf:  and  ™  ^  *at  ll£ 

Plaintiff  could 
the  Defendants  then  and  there  received  the  Plaintiff  a*  not  i 


such  passenger,  together  with  his  luggage,  to  wit,  a  cer-  damages  from 
tain  bag  containing  divers  goods  and  chattels,  to  wit,  spect  lithe 
ten  coats,  &c.  of  great  value,  to  wit,  of  the  value  of  SO/.,  parcel. 
and  a  certain  note  of  the  Governor  and  Company  of  the 
Bank  of  England,  commonly  called  a  bank-note,  for  the 
payment  of  502.,  and  of  the  value  of  50/.  of  the  said 
Plaintiff:  and  thereupon  it  then  and  there  became  and 
was  the  duty  of  the  Defendants  to  use  due  and  proper 
oare  that  the  Plaintiff  and  his  luggage  should  be  safely 
find  securely  carried  and  conveyed  by  and  upon  the 
said  coach  from  Stockton  to  York :  yet  the  DefendadUt 
not  regarding  their  duty  in  that  behalf,  did  not  use  doe 
and  proper  care   that  the  Plaintiff  and  his  luggage 
should  be  safely  and  securely  carried  and  conveyed  by 

and 
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rind  upon  the  said  coach  from  Stockton  to  York,  bat 
wholly  neglected  so  to  do;  and  so  carelessly  and  negli- 
gently conducted  themselves  with  respect  to  the  said 
luggage  of  the  Plaintiff,  that  the  same,  by  and  through 
the  carelessness  and  negligence  of  the  Defendants  in 
that  behalf,  became  and  was  totally  lost  to  the  Plaintiff 
to  wit,   at,  &c.    The  second  count  stated,  that  the 
Plaintiff,  at  the  request  of  the  Defendants,  had  delivered 
to  them  a  bag  containing,  (as  before,)  to  be  carried  to 
York9  which  it  was  the  Defendants9  duty  to  take  care  o£ 
and  yet  it  was  lost  through  their  negligence.    The  third 
and  fourth  were  not  materially  different;  and  the  fifth 
alleged  that  the  Defendants  were  keepers  of  a  certain 
coach-office  for  the  reception  and  safe  custody  of  the 
luggage  of  passengers  for  hire,  coming  to  or  going  from 
the  coach-office  by  any  coach  for  the  conveyance  of 
passengers  for  hire  whereof  the  Defendants  were  pro- 
prietors ;  that  the  Plaintiff  afterwards,  to  wit,  on,  &c 
came  to  the  coach-office  as  a  passenger  for  hire  from 
Stockton  in  and  by  a  certain  coach  for  the  conveyance 
of  passengers  for  hire,  whereof  the  Defendants  then 
were  proprietors,  with  certain  luggage  of  him  the  Plain- 
tiff, to  wit,  a  certain  other  bag  containing,  (as  before,) 
and  thereupon,  then  and  there,  at  the  special  instance 
and  request  of  the  Defendants,  caused  the  last-men- 
tioned bag,  with  the  contents  thereof,  to  be  placed  in 
the  coach-office,  to  be  safely  and  securely  kept  for  the 
Plaintiff  by  the  Defendants,  who  then  and  there  re- 
ceived the  same  for  the  purpose  aforesaid ;  whereupon  it 
then  and  there  became  and  was  the  duty  of  the  Defend* 
ants  to  use  due  and  proper  care  in  the  keeping  and 
taking  care  of  the  last-mentioned  bag  of  the  Plaintiff, 
with  the  contents  thereof:  yet  the  Defendants,  not  re- 
garding their  duty  in  that  behalf,  took  such  bad  crire  of 
the  last-mentioned  bag,  and  contents  thereof,  and  so 
carelessly  and  negligently  conducted  themselves  in  that 

behalf, 
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behalf,  that  the  last-mentioned  bag,  with  the  contents        1850. 
thereof,  afterwards,  to  wit,  on,  &c.  by  and  through  the 
carelessness  and  negligence  of  the  Defendants,  became 
and  was  wholly  lost  to  the  Plaintiff,  to  wit,  at,  &c. 

At  the  trial  before  Park  J. ,  York  Lent  assizes,  it 
appeared  that  the  Defendants  were  proprietors  of  a 
coach  running  between  Stockton  and  York.  The  Plain- 
tiff, having  occasion  to  go  to  London,  took  a  place  in 
the  coach  from  Stockton  to  York,  intending  when  at  York 
to  proceed  by  the  mail  to  London*  He  had  with  him  in 
the  coach  a  cloak,  and  a  bag,  labelled,  "  T.  Miles,  pas* 
senger,"  containing  clothes  worth  about  15/.  Pre- 
viously to  bis  setting  out  from  Stockton,  one  Garbut 
delivered  to  him  a  parcel  containing  a  50/.  bank-note, 
addressed  to  an  attorney  residing  in  London,  which 
parcel  Garbut  desired  the  Plaintiff  to  book  at  the  De- 
fendant's office  at  Stockton,  and  forward  by  the  Defend- 
ants to  London.  The  Plaintiff,  instead  of  doing  this, 
put  the  parcel  into  his  own  bag,  intending  to  convey  it 
to  London  himself.  The  carriage  of  the  parcel,  if  it  had 
been  sent  by  the  Defendants,  would  have  cost  4s.  Grf. 
When  the  Plaintiff  arrived  at  York  he  got  off  the  De- 
fendants9 coach  without  attending  to  his  luggage, 
walked  away,  and  was  absent  about  two  hours.  On  his 
return  to  the  office  at  which  the  Defendants'  coach  had 
stopped  and  had  been  unloaded  by  the  Defendants* 
porter,  the  Plaintiff  found  his  cloak,  but  was  never  able 
to  obtain  any  tidings  of  his  bag. 

A  verdict  was  found  for  the  Plaintiff  for  15/.,  with 
leave  for  him  to  move  to  increase  it  to  65/.,  if  under  the 
circumstances  the  Court  should  think  him  entitled  to 
recover  in  respect  of  the  50/.  note. 

Wilde  Serjt.  accordingly  obtained  a  rule  nisi  to  that 
effect,  and 

Circus 
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1850.  Cross  Serjt.  obtained  *  role  nisi  for  a  new  trial,  pro- 

*•*-■'     Tided  the  Court  should  make  the  first  rule  absolute. 
Mtvm 

Cattle.  Cross  now  shewed  cause  against  the  role  for  increasing 

the  damages,  and  proposed  to  shew  that  the  Plaintiff 
ought  not  to  recover  the  IS/.,  much  less  the  65&,  the 
bag  having  been  in  his  own  custody  as  a  passenger,  and 
having  been  lost  by  his  own  carelessness;  but  the  Court 
confined  him  upon  this  rule  to  the  question  on  the  50& 
note ;  as  to  which,  he  objected  to  the  Plaintiff's  recovery, 
first,  that  he  had  no  property  in  the  note,  and  that  the 
Defendants,  after  paying  him,  might  be  called  on  to 
pay  Garimt ;  and,  secondly,  that  the  note  was  lost  by 
the  Plaintiff's  wrongful  act,  and  a  violation  of  trust 
injurious  to  the  Defendants*  It  would  be  doubly  head 
if  the  Plaintiff  should  be  permitted,  after  depriving  the 
Defendants  of  the  sum  to  which  they  would  have  been 
entitled  for  the  carriage  of  the  parcel,  to  charge  them 
with  a  loss  which  probably  would  never  have  occurred 
bad  the  parcel  been  placed  at  once,  .as  Garbul  desired, 
in  the  care  of  the  Defendants.  Besides,  the  Plaintiff 
never  disclosed  to  the  Defendants  that  he  had  property 
of  such  value  in  his  bag,  as  he  ought  to  have  done. 
Battan  v.  Donovan,  (a) 

Wilde.  A  bailee  who  receives  property  on  a  contract 
beneficial  to  himself  cannot  impeach  the  property  ol 
the  bailor;  he  is  in  the  like  case  with  a  tenant,  who, 
after  consenting  to  take  from  a  landlord,  is  estopped  to 
dispute  the  landlord's  title.  The  Plaintiff  had  at  all 
events  a  special  property  in  the  note,  in  respect  ol 
which  he  was  entitled  to  recover;  as  the  borrower  of  a 
horse  would  be  entitled  to  recover  in  trover  against  any 
who  should  take  the  horse  from  him.    It  is  donbtful 

{a)  4B.W  A.%i. 

whether 
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whether  Garbut  could  recover  against  the  Defendant* 
as  there  was  no  contract  between  him  and  them;  the 
Plaintiff  is  responsible  to  Garbut,  and  ought,  therefore* 
to  haw  a  remedy  over  against  the  Defendants.  If 
entitled  to  recover  at  all,  he  is  entitled  to  recover  the 
whole  value  proved  to  have  been  in  the  bag. 

Tiwdal  C.  J.  I  am  of  opinion  this  rale  ought  to  be 
4ischarged.  The  jury  were  at  liberty  to  enquire  what 
amount  of  damage  the  Plaintiff  had  sustained;  and  in 
order  to  recover,  the  Plaintiff  must  shew  that  he  had 
an  absolute  or  a  special  property  in  the  parcel  lost. 
That  he  was  not  the  owner  is  admitted;  and  the  ques- 
tion is,  whether  at  the  time  of  the  loss  he  had  it  on  any 
bailment  The  evidence  is,  that  the  parcel  was  de- 
livered to  him,  not,  for  the  purpose  of  carrying  it  to 
London  himself,  but,  of  booking  it  at  the  Defendants' 
office  in  Stockton.  In  violation  of  that  trust,  the  Plain- 
tiff thought  proper  not  to  deliver  the  pared  to  the 
Defendants,  but  to  deposit  it  in  his  own  bag;  thereby 
depriving  Garbut  of  any  remedy  he  might  have  had 
agaigst  the  Defendants  in  case  the  parcel  had  been  lost 
by  them,  and  becoming  himself  a  wrongdoer  towards 
the  Defendants,  by  depriving  them  of  the  sum  they 
would  otherwise  have  earned  for  the  carriage  of  the 
parcel.  Does  the  loss  of  this  parcel,  then,  give  the 
Plaintiff  any  ground  to  say  he  has  sustained  damage  at 
the  hands  of  the  Defendants  ?  I  think  it  does  not ;  and 
therefore  this  rule  must  be  discharged.  The  other, 
which  was  only  granted  conditionally  in  case  this  should 
be  made  absolute,  falls  also  to  the  ground. 

Park  J.  The  jury,  in  limiting  their  verdict  to  15/., 
proceeded  on  the  principle  which  has  been  stated  by  my 
Lord  Chief  Justice,  and  in  which  I  entirely  agree.  I 
anxiously  wish  to  guard  against  any  notion,  that  a 

bailee 
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1830.  bailee  is  permitted  to  enter  into  questions  of  title  with 
his  bailor.  But  (he  Plaintiff  had  only  a  very  limited 
trust  in  respect  of  the  pared  in  question ;  and  if  he  had 
discharged  his  duty,  should  have  booked  it  at  the  De- 
fendants! office.  In  breach  of  that  duty,  perhaps  from 
intended  kindness,  he  puts  it  in  his  own  bag,  and  injures 
the  Defendants  by  depriving  them  of  the  carriage  to 
which  they  would  have  been  entitled  if  he  had  pursued 
the  instructions  of  his  principal.  I  am  of  opinion, 
therefore,  that  this  rule  should  be  discharged. 

Gaselee  J.  I  am  satisfied  with  the  verdict  as  it 
.stands. 

Bosanquet  J.  I  agree  that  it  is  not  competent  to 
a  carrier  to  dispute  the  tide  of  a  party  who  delivers 
goods  to  him.  But  here  the  Plaintiff  conducted  him- 
self amiss  towards  the  Defendants ;  the  loss  was  occa- 
sioned by  his  own  misfeasance,  and  he  cannot  be  said  to 
have  sustained  damage  at  the  hands  of  the  Defendants. 

Rule  discharged. 
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Ward  and  Somes  v.  Smith.  /„«,  a5. 

LIBEL-  1.  Defendant 
A  mercantile  firm,  of  which  the  Defendant  was  a  being  a  corn- 
member,   had,   in  conjunction   with   two  other  firms,  ff^J^ 
offered  to  supply   the  navy  board  by   contract  with  contract  with 
36,000  loads  of  African  timber  at  9/.  10*.  a  load.  the  navy 

hoard  for 

The  Plaintiffs  offered  to  supply  it  at  9/.  95.,  and  ob-  AjHcan  timm 
tained  the  contract ;  but  being  new  in  the  trade,  agreed  ber,  the  Plain- 
that  the  contract  should  be  equally  divided  between  **  obtained 

the  contract  3 
themselves  on  the  one  part,  and  the  Defendant  and  his  the  Defend- 

friends  on  the  other,  upon  condition  of  the  Defendant  "tthen 

and  his  friends  supplying  the  Plaintiffs  with  half  the  Sy^the  pjj^ 

timber,  to  be  delivered  at  Sierra  Leone  at  2/.  175.  6d.  a  tiffs  with  a 

load,  subject  to  the  dock-yard  receipt  and  measurement,  ?>r?°°     ?* 

and  according  to  the  terms  of  the  contract  made  no  ob- 

The  Defendant  and  his  friends,  however,  having  as-  J«crion  to  tak- 

certained  that  under  the  Plaintiffs'  contract  some  altera-  \np^ymeoti 

tion  would  probably  be  made  in   the  usual  mode  of  this  agree- 

measurement,  which  would   render  the  contract  less  mellt» J10^" 
.  ever,  having 

beneficial  to  the  contractors,  rescinded  their  agreement  been  rescinded 

with  the  Plaintiffs.  on  »  <fo*g«e- 

▼tji  1  1  i-rv*»j         ment  as  to  the 

Had  that  agreement  been  acted  on,  the  Defendant  term8>  ^t 

and  his  friends  would  have  supplied  the  timber  through  Defendant 
the  firm  of  Weston  and  Clouston,  at  Sierra  Leone,  of  ^Z^^ta 
which  firm  the  Defendant  was  the  sole  correspondent  Sierra  Leone, 

who  was  to 
supply  the  timber  in  question,  and  of  whom  the  Defendant  was  a  creditor  and  the 

.sole  correspondent  in  London*  a  letter,  reflecting  deeply  on  Plaintiffs'  mercantile 
character,  and  putting  the  merchant  on  his  guard  against  them,  for  which,  as  a  libel, 
the  Plaintiffs  brought  an  action.   The  jury  having  found  for  the  Defendant,  the  Court 

•  granted  a  new  trial. 

a.  The  transmission  of  the  letter  by  Defendant  to  his  correspondent  held  a  suffi- 
cient publication  by  Defendant. 

and 
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1830.  ^  and  consignee  in  London,  and  a  creditor  to  a  consider- 
able amount 

When  the  Plaintiffs'  agent  applied  to  the  Defendant, 
in  the  first  instance,  for  a  supply  of  timber,  the  Defend- 
ant made  no  objection  to  entering  into  an  engagement 
with  the  Plaintiffs;  said  he  had  authority  from  Clouston 
to  treat  with  them ;  and  upon  being  told  the  payment 
should  be  by  approved  bills,  or  the  Plaintiffs'  own  bills, 
said,  "  I  dare  say  they  are  good  enough." 

The  agreement,  however,  having  been  rescinded  for 
the  reasons  before  stated,  the  Defendant  addressed  and 
transmitted  to  Messrs.  Weston  and  (Houston,  at  Sierra 
Leone,  the  following  letter :  — 

"  London,  17th  September  1828. 

Dear  Sirs,  —  The  annexed  is  a  copy  of  our  last,  since 
when  we  have  yours  of  the  21st  of  June,  covering  bill  of 
lading  for  272  logs  of  timber  per  Deveron,  with  bill  on 
Mr.  Loing  5261, ;  he  has  accepted  it  for  356L,  two 
thirds  the  amount  of  the  timber;  and  the  remainder  is 
to  be  paid  in  cash  on  the  delivery  of  the  cargo  as  per 
contract,  of  which,  we  believe,  you  were  furnished  with 
a  copy.  The  navy  board  have  come  to  the  determina- 
tion, which  they  state  to  be  unalterable,  that  the  timber 
shall  be  measured  strictly  in  conformity  to  the  drawings 
and  models  referred  to  in  the  contract,  and  thereby 
making  it,  as  we  have  before  explained  to  you,  perfectly 
square  timber.  We  of  course  haVe  nothing  to  do  with 
it  on  those  terras.  The  contractors,  however,  are  de- 
termined to  go  on,  and  for  that  purpose  have  appointed 
Mr.  Barber  their  agent,  to  purchase  the  timber  neces- 
sary to  fulfil  it,  authorising  him,  we  presume,  by  powers 
of  attorney  or  otherwise,  to  draw  bills  on  them  for  the 
cargoes  as  they  are  shipped.  We  confess  ourselves  at  a 
loss  what  advice  to  give  you  under  these  drcumstances. 
For  the  contractors  are  notorious  for  every  thing  but 

(air 
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fair  dealing,  and  a  strict  adherence  to  their  engage- 
ments ;  and,  should  any  dispute  or  difficulty  arise  be- 
tween them  and  the  board,  as  to  the  description  and 
measurement  of  the  timber,  they  would  with  little  cere- 
mony turn  round  and  set  Mr.  Barber  and  his  bills  at 
defiance :  however,  the  better  plan  probably  will  be  to 
act  with  Mr.  Macatdey  and  Mr.  M'Cormick,  and  on  no 
account  to  make  an  engagement  to  extend  beyond  the 
present  season.  Let  the  timber  be  described  in  the 
same  way  as  the  contracts  we  have  heretofore  made  for 
you,  and  subject  to  the  customs'  measure,  obtaining  Mr. 
Barbels  approbation  as  to  quality  and  dimensions, 
although  that  would,  we  suspect,  have  little  weight  with 
them.  Two  pound  seventeen  shillings  and  sixpence  or 
three  pounds  per  load  should,  we  think,  be  the  price  for 
timber  of  twenty-three  feet  and  upwards,  and  fourteen 
inches  square.  Probably  the  most  favourable  time  to 
negotiate  the  sale  would  be  when  he  is  surrounded  by 
ships.  To  keep  our  market  supplied  we  shall  send  out 
the  Woodbridge  (520  tons),  to  leave  this  in  November,  for 
a  cargo  of  timber  twenty  feet  length  and  upwards ;  you 
will  therefore  prepare  for  her.  The  contract  up  to  this 
moment  has  not  had  the  slightest  effect  on  the  price. 
We,  however,  suspect,  that  things  cannot  remain  long 
in  their  present  state.  We  remain,  Gentlemen,  your 
most  obedient, 

Forster  and  Smith." 


1880. 


Upon  this  the  Plaintiffs  commenced  the  present 
action,  to  recover  damages  for  the  libel  contained  in  the 
letter. 

At  the  trial  before  Tindal  C.  J.,  London  sittings  after 
Hilary  term,  it  was  contended,  that  the  letter  in  ques- 
tion was  a  privileged  and  confidential  communication, 
and  that,  at  all  events,  the  mere  transmission  of  the 
letter  by  the  Defendant  to  his  correspondents  did  not 

Vol.  VI.  3  E  amount 
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amount  to  a  publication  by  the  Defendant:  that  the 
publication  was  by  Clouston,  .who  had  betrayed  the  con- 
fidence reposed  in  him.  The  Chief  Justice  was  of 
opinion,  that  there  had  been  a  sufficient  publication  by 
the  Defendant,  and  left  it  to  the  jury  to  decide  whether 
the  letter  had  been  written  fairly  and  honestly  for  the  pur- 
poses of  mercantile  communication,  or  with  a  malicious 
intention  to  injure  the  Plaintiffs. 

The  jury  found  a  verdict  for  the  Defendant ;  where- 
upon 


Wilde  Serjt  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that,  after  the  Defendant  had  himself  agreed 
to  deal  with  the  Plaintiffs  and  even  to  take  their  bills, 
it  was  impossible  to  suppose  the  letter  could  have  been 
written  for  honest  purposes. 

Taddy  Serjt  shewed  cause.  The  letter  itself  contains 
passages  which  justify  the  supposition  that  it  was  written 
in  the  necessary  confidence  of  mercantile  communica- 
tion ;  and  if  there  be  evidence  on  both  sides,  the  Court 
will  not  disturb  a  verdict,  particularly  where  it  is  in 
favour  of  a  Defendant  It  would  be  destructive  of  mer- 
cantile confidence  and  communication,  if  a  merchant  be 
called  on  to  assign  all  the  reasons  which  have  induced 
him  to  express  a  given  opinion  on  the  characters  of 
persons  with  whom  he  or  his  correspondents  may  be 
concerned.  The  Defendant,  as  a  creditor  of  Weston  and 
Ckmtoriy  and  for  their  protection,  was  directly  inter- 
ested in  the  communication  he  made.  But  in  M'DougaU 
v.  Claridge  (a),  where  the  defendant  addressed  some 
bankers,  and  charged  the  plaintiff  with  improper  con- 
duct in  the  management  of  their  concerns,  Lord  EUen- 
borough  said,  "  If  a  communication  of  this  sort,  which 

(a)  i  Campb.  %6j. 
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was  not  meant  to  go  beyond  those  immediately  interested 
in  it,  were  the  subject  of  an  action  for  damages,  it  would 
be  impossible  for  the  affairs  of  mankind  to  be  con- 
ducted." And  in  Dunmariv.  Bigg  [a),  "  Even  if  the  re- 
presentations which  he  made  were  intemperate  and 
unfounded,  still,  if  he  really  believed  them  at  the  time 
to  be  true,  he  cannot  be  said  to  have  acted  maliciously." 
Whatever  the  Defendant  here  may  have  thought  of  the 
Plaintiffs  at  a  former  period,  there  is  no  evidence  what- 
ever to  shew*  that  he  believed  the  representations  made 
in  his  letter  to  be  at  that  time  unfounded;  and  the  letter 
being  on  the  face  of  it  confidential  and  privileged,  it  was 
for  the  Plaintiffs  to  shew  clearly  that  the  communication 
was  only  a  cover  for  falsehood. 
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The  Courtj  however,  thought  that,  under  all  the  cir- 
cumstances, the  case  ought  to  be  submitted  to  another 
jury*  upon  payment  of  costs,  and  therefore  made  the 
rule 

Absolute. 

(a)  i  Campb.  268. 


Shillito  i).  Theed. 


June  33. 


npHE  Plaintiff  having  been  nonsuited  in  consequence 
of  the  accidental  absence  of  a  witness  whom  he  had 
subpoenaed,  the  Court  set  aside  the  nonsuit,  and  granted 
a  new  trial,  on  payment  of  costs;  although  Wilde  Serjt. 
objected,  that,  the  nonsuit  not  having  been  occasioned 
by  any  misconduct  on  the  part  of  the  Defendant,  he  was 
entitled  to  retain  his  judgment 
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Sir  Edward  Sthacy,  Baronet,  and  Another, 
v.  The  Governor  and  Company  of  the  Bank 
of  England. 

Certain  stock  HPHE  declaration  stated,  that,  whereas  before  and  at 
ofthe  Plain-  ^  tjme  Qf  commuting  the  grievance  thereinafter 
transferred  mentioned,  the  said  Sir  Edward  Stracy  and  Josias 
under aforged  H^y  Stracy,  as  survivors  of  one  Hardinge  Stracy,  de- 
attoniey:  the  ceased,  were  lawfully  possessed  of  a  certain  large  sum, 
Bank  of  En-  to  wit,  the  sum  of  605/.  11 5.  2rf.,  interest  or  share  in 
fomrfattthe  ^e  J°*nt  stoc^  °f  l^e  annuity  created  by  an  act  of  par- 
stock  if  the  liament  of  the  fourth  year  of  the  reign  of  his  late 
^IdfL  M^y  Kin8  George  III.,  intituled,  «  An  Act  for 
prove  the  charging  on  the  sinking  fund  certain  annuities  granted 
amount  under  by  an  act  passed  in  the  first  year  ofthe  reign  of  his  said 
oflbankrunte1  *ate  Majesty,  and  for  carrying  the  duties  therein  men- 
issued  against  tioned  to  the  said  fund,  and  also  for  consolidating  such 
*  vT  m  c  °^  ^e  sal<*  annu^'es  as  are  granted  for  a  certain  term 
ger  of  the  "  °f  years»  irredeemable,  with  other  annuities  granted  by 
power  had  an  act  passed  in  the  second  year  of  his  said  Majesty's 
alte  Uu^ffi*  re*£n>"  an(*  ak°  ty  several  subsequent  acts  of  his  said 
the  Plaintiff*  late  Majesty's  reign  for  raising  further  sums,  and  for 
^vT^i*  a  consolidating  the  same  with  the  said  annuities,  transfer- 
engaged  'to  flk'e  at  t^ie  Bank  of  England  ;  which  said  stock,  before 
tender  a  proof  the  time  ofthe  committing  of  the  grievance  therein- 
mandunder  a**er  ment'one^>  was  standing  in  the  public  books  of 
the  commit-  the  said  Governor  and  Company  in  the  names  of  the  said 

•ion  of  bank-     gir  Edward,  (therein  described   as  Edward  Stracy  of 
ruptcv  •  « 

Held,  that         Parliament  Street,    Esq.)   the  said  Josias  Henry,  and 

they  could  not  the  said  Hardinge  Stracy,  now  deceased,  and  was  in  the 
sue  the  Bank 

in  respect  of  the  stock,  till  they  had  fulfilled  their  engagement  to  tender  the  proof 
under  the  commission  of  bankruptcy. 

care 
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care  of  the  said  Governor  and  Company  for  the  purpose,        1830. 
amongst  other  things,  of  making  and  entering  in  the     *  "- 
said  books  such  transfer  of  the  said  stock  as  the  said  v. 

Sir  Edward  and  Jostas  % Henry,  as  such  survivors  as  The  Bank  of 
aforesaid,  should  authorize  and  require;  by  means 
whereof  the  said  Governor  and  Company  became 
liable,  and  it  became  and  was  their  duty  to  make  and 
enter,  and  suffer  and  permit  to  be  made  and  entered,  in 
the  books  of  the  said  Governor  and  Company  a  transfer 
or  transfers  of  the  said  stock,  or  any  part  thereof,  when- 
ever the  said  Sir  Edward  and  Jostas  Henry,  as  such 
survivors  as  aforesaid,  should  authorize  and  require 
them  so  to  do:  and  that,  also,  at  the  time  of  the  com- 
mitting the  grievance  thereinafter  mentioned,  the  said 
stock  remained  in  the  care  of  the  said  Governor  and 
Company,  and  no  transfer  of  the  said  stock,  or  any 
part  thereof,  had  then  been  made  in  the  books  of  the 
said  Governor  and  Company  by  the  authority  or  at  the 
request  of  the  said  Sir  Edward  and  Jostas  Henry,  and 
the  said  Hardinge  Stracy,  deceased,  or  any  or  either  of 
them :  and  that,  also,  afterwards,  and  before  the  com- 
mitting of  the  grievance  thereinafter  mentioned,  and 
whilst  the  said  Sir  Edward  and  Jostas  Henry,  as  such 
survivors  as  aforesaid,  were  so  possessed  of  and  entitled 
to  the  said  stock,  to  wit,  on  the  20th  day  of  May  1829, 
at  London,  the  said  Sir  Edward  and  Jostas  Henry  con- 
tracted and  agreed  with  a  certain  person,  to  wit,  one 
Ealard  Alder  for  the  sale  and  transfer  to  him  of  a  certain 
part  of  the  said  stock  so  in  the  care  of  the  said  Governor 
and  Company,  to  wit,  for  the  sale  of  8021.  1 5s*  Id., 
part  of  the  said  stock,  and  the  said  E.  Alder  then 
and  there  agreed  to  purchase  of  the  said  Sir  Edward 
and  Jostas  Henry  the  said  part  of  the  said  stock  for  the 
sum  of  5885/.  5s.  4rf.,  to  be  paid  to  the  said  Sir  Edward 
and  Jostas  Henry  at  the  time  of  the  transfer  of  the  said 
part  of  the  said  stock  being  made  and  entered  in  the 
3  E  3  books 
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1830.       books  of  the  said  Governor  and  Company:  and  that- 

Stracy       ^e  *****  *^r  •®*Dfln*  an^  Josias  Henry,  as  such  sur- 
v.  vivors  as  aforesaid,  afterwards,  to  wit,  on,  &c,  at,  &c^ 

The  Bank  of  authorized  and  required  the  said  Governor  and  Com- 
pany to  make  and  enter  the  transfer  of  the  said 
part  of  the  said  stock  to  the  said  E.  Alder  in  the 
books  of  the  said  Governor  and  Company,  and  the 
said  E.  Alder  was  then  and  there  ready  and  willing 
to  accept  and  receive  the  said  transfer,  and  to  pay 
for  the  said  part  of  the  said  stock  according  to  the 
said  contract,  whereof  the  said  Governor  and  Company 
then  and  there  had  notice :  by  means  of  which  said  several 
premises,  the  said  Governor  and  Company  then  and 
there  became  and  were  liable,  and  it  then  and  there  be- 
came and  was  the  duty  of  the  said  Governor  and  Company 
to  make  and  enter  the  transfer  of  the  said  part  of  the 
said  stock  to  the  said  E.  Alder  in  their  said  books :  yet 
the  said  Governor  and  Company,  well  knowing  the  pre- 
mises, but  not  regarding  their  said  duty,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  Sir  Ed- 
ward and  Josias  Henry  in  that  respect,  did  not  nor 
would,  when  they  were  so  authorized  and  requested  as 
aforesaid,  or  at  any  other  time,  make  and  enter  the  said 
transfer  of  the  said  part  of  the  said  stock  to  the  said 
E.  Alder  in  their  said  books,  but  then  and  there  wholly 
refused  and  still  refused  so  to  do:  by  means  and  in 
consequence  whereof,  the  said  Sir  Edward  and  Josias 
Henry  had  been  prevented  from  transferring  to  the  said 
E.  Alder  the  said  part  of  the  said  stock  in  completion 
of  their  said  contract  so  made  with  him  as  aforesaid, 
and  had  lost  and  been  deprived  of  the  said  sum  of 
5885/.  55.  itd^  which  the  said  E.  Alder  had  agreed  to 
pay  to  the  said  Sir  Edward  and  Josias  Henry  at  the 
time  of  the  transfer  of  the  said  part  of  the  said  stock 
being  made  and  entered  in  the  said  books  of  the  said 
Governor  and  Company:  and  the  said  Sir  Edward 

and 
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and  Josias  Henry,  in  order  to  complete  their  said  con- 
tract with  the  said  E.  Alder,  had  been  forced  and 
obliged  to  purchase  and  had  actually  purchased  other  v- 

stock,  at  a  mpch  higher  price  than  the  said  sum  at  £NGLAND# 
which  they  had  so  sold  the  said  part  of  their  said  stock  to 
the  said  E.  Alder,  to  wit,  at  the  price  of  5923/.  2s.  3d* ; 
and  the  said  Sir  Edward  and  Josias  Henry  had  been  and 
were,  by  means  of  the  premises,  put  to  great  expense  of 
their  monies,  to  wit,  to  the  expense  of  1002.,  and  other- 
wise greatly  injured  and  damnified,  to  wit,  at,  &c.  to 
the  damage  of  the  said  Sir  Edward  and  Josias  Henry 
of  6500/. 

To  this  declaration  the  Defendants  pleaded,  first,  not 
guilty;  and,  secondly,  that  the  said  several  supposed 
causes  of  action  in  the  said  declaration  mentioned  did 
not,  nor  did  any  supposed  cause  of  action  therein  men- 
tioned accrue  at  any  time  within  six  years  next  before 
the  commencement  of  that  suit. 

Upon  these  pleas  the  Plaintiffs  joined  issue ;  and,  "by 
a  special  verdict,  the  jury  found 

That,  on  the  25th  of  October  1808,  there  was  stand- 
ing in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  in  the  names  of  Sir  Edward 
Straey,  then  Edward  Stracy,  Esq.  and  Josias  Henry 
Stracy,  jointly  with  one  Hardinge  Straey,  now  deceased, 
the  sum  of  605/.  lis.  2d.  interest  or  share  in  the  joint 
stock  called .  the  Long  Annuities,  transferable  at  the 
said  Bank  of  England,  which  sum  of  605/.  lis.  2d.  in 
the  said  stock  called  Long  Annuities  belonged  to  Sir 
E.  Stracy  and  J.  H.  Stracy,  and  Hardinge  Stracy,  now 
deceased,  as  trustees  under  the  will  of  Hardinge  Stracy, 
Esq.  the  elder,  deceased,  and  had  been  transferred  to 
them  by  the  executors  under  that  will :  that  the  accounts 
of  the  proprietors  of  the  said  stock  called  Long  Annui- 
ties are  kept  in  certain  books  of  the  Governor  and 
8  E  4  Company 
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1830.       Company  of  the  Bank  of  England  called  ledgers,  and 

a    *  that  accounts  are  entered  in  the  form  of  debtor  and 

Stracy 

v.  creditor  accounts  in  the  said  ledgers,   of  the   whole 

The  Bank  of  amount  of  the  said  stock  called  Long  Annuities;  in 
which  accounts  the  sums  either  subscribed  or  trans- 
ferred to  individuals  are  stated  as  items  to  their  credit 
on  one  side  of  the  account,  and  on  the  other  side  of  the 
account  they  are  debited,  with  all  sums  transferred  from 
their  names :  and  that  certain  other  books  are  kept  by 
the  Governor  and  Company  of  the  Bank  of  England, 
in  which  are  entered  transfers  of  the  said  stock  called 
Long  Annuities  from  time  to  time,  purporting  to  be 
signed  by  the  parties  transferring  the  same,  or  their 
attorney  lawfully  authorized:  that,  upon  production  of 
the  transfer  books,  the  clerks  of  the  Governor  and 
Company  of  the  Bank  of  England,  who  keep  the 
ledgers,  enter  the  sums  transferred,  to  the  credit  of 
the  persons  to  whom  the  transfers  are  made,  in  the 
ledgers,  by  adding  those  sums  to  their  accounts,  if  tbey 
already  have  any,  or  by  opening  new  accounts  with 
such  persons  if  they  have  not  already  any  accounts  in 
such  ledgers:  that  no  entries  in  the  ledgers  are  made 
without  the  authority  of  the  entries  which  are  made  jb 
the  transfer  books;  but  that,  upon  the  production  of 
such  entries  in  the  transfer  books,  the  entries  are  made 
in  the  ledgers  immediately,  without  further  enquiry  as  to 
the  genuineness  thereof,  and  that  any  person,  on  whose 
account  any  sum  or  stock  appears  in  such  ledger,  is 
permitted  at  any  time,  on  application  at  the  Bank  of 
England,  to  transfer  the  same,  or  any  part  thereof,  at  his 
discretion : 

That  the  Plaintiffs,  at  the  time  the  said  sum  of 
605/.  lis.  2d.  Long  Annuities  stood  in  their  names 
in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England^  well  knew  the  course  of  business, 
and  mode  of  transferring  the  said  stock : 

That 
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That  the  accounts  are  balanced  twice  a  year,  for  the  1830. 
purpose  of  making  out  dividends,  and  that  the  aggregate  stracy 
amount  of  the  balances  form  the  aggregate  of  the  said  *>. 

stock  called  Long  Annuities;  and  that  such  aggregate  ^cJ^D°f 
amount  is  transmitted  half  yearly  to  the  audit  office  of 
the  exchequer,  for  the  purpose  of  ascertaining  the 
amount  which  will  be  wanted  for  dividends,  and  that 
th4  dividends  are  calculated  on  the  balance  so  ascer- 
tained :  that  an  account  is  also  once  a  year  trans- 
mitted to  the  audit  office  of  the  exchequer,  which 
contains  the  names  of  all  the  proprietors :  that  the  di- 
vidends are  paid  twice  a  year  to  the  holders  of  dividend 
warrants,  which  are  made  out  from  the  ledgers  in  the 
names  of  the  persons  who  appear  by  the  ledgers  to  be 
entitled  thereto  : 

That  the  said  Josias  Henry  Stracy  received  the  divi- 
dends due  in  respect  of  the  said  sum  of  605/.  11 5.  2d.  in 
the  said  stock  called  Long  Annuities,  in  person,  from  the 
month  of  October  1817  to  the  month  of  April  1820  in- 
clusive, and  paid  them  from  time  to  time  to  the  house  of 
Marsh  and  Co.,  bankers  in  Berners  Street,  to  the  account 
of  Mrs.  Stracy,  who  had  a  life-interest  in  the  said  Long 
Annuities  under  the  trusts  created  by  the  will  of  the  said 
Hardinge  Stracy  the  elder : 

That,  on  the  23d  of  June  1820,  the  said  H>  Stracy 
the  younger  being  then  deceased,  an  entry  was  made  in 
one  of  the  transfer  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  purporting  to  be  a  transfer 
under  a  power  of  attorney,  purporting  to  be  granted  to 
one  Henry  Fauntlavy  by  the  said  Sir  Edward  Stracy, 
then  Edward  Stracy,  Esq.,  and  Josias  Henry  Stracy, 
of  an  interest  or  share  in  the  said  stock  called  Long 
Annuities : 

That  the  power  of  attorney  under  which  the  said 
entry  was  made  was  not  executed  by  the  said  Sir 
Edward  Stracy  and  Josias  Henry  Stracy,  or  either  of 

them, 
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18  SO.        them,   but  that  the  signatures   to   the  said    power   of 

s^iact       attorney,  purporting  to  be  the  signatures  of  the  said  Sir 

v.  E.  Stracy  and  J.  H.  Stracy  were  forged :  that  the  said 

The  Bank  of    H.  Fauntleroy  had  not  any  authority  from  them  or 

either  of  them  to  make  any  such  transfer;  and  that  the 

said  Sir  E.  Stracy  and  J.  H.  Stracy  did  not,  nor  did 

either  of  them,  ever  authorize  or  request  the  Governor 

and  Company  of  the  Bank  of  England  to  make  any 

transfer  of  the  said  sum  of  605/.  lis.  2d.  in  the  said 

stock  called  Long  Annuities,  or  any  part  thereof,  until 

the  request  and  refusal  hereinafter  mentioned: 

That  an  entry  was  thereupon  made  in  one  of  the 
ledgers  of  the  Governor  and  Company  of  the  Bank  of 
England^  by  which  the  said  E.  Stracy  and  J.  H.  Stracy 
were  debited  with  the  said  sum  of  605/.  lis.  2d.  Long 
Annuities,  and  credit  was  given  to  Gilbert  Burrington 
for  the  sum  of  605/.  lis.  2d.  in  the  said  stock,  and 
from  that  time  the  said  Sir  E.  Stracy  and  J.  H.  Stracy 
ceased  to  have  credit  for  any  sum  in  the  said  stock 
called  Long  Annuities  in  the  said  ledgers:  that  from 
that  time  their  account  with  the  Governor  and  Com- 
pany of  the  Bank  of  England  was  closed  in  the  said 
ledgers,  and  that  no  dividends  on  the  said  stock  were 
applied  for  or  received  by  the  said  E.  Stracy  and  J.  Hm 
Stracy,  or  either  of  them,  in  respect  thereof  after  the 
month  of  Aprils  in  the  year  of  our  Lord  1820:  nor  has 
any  dividend  warrant  on  that  identical  sum  of  stock 
separate  from  other  stock  since  been  made  out  or  paid : 
That  since  the  23d  of  June  1820  very  numerous 
transfers  of  Long  Annuities,  of  sums  both  great  and 
small,  have  been  made  to  and  by  the  said  Gilbert  Bur- 
rington which  have  been  debited  and  credited  to  him, 
and  that  the  said  sum  of  605/.  lis.  2d.  Long  Annuities 
has  thereby  become  blended  and  mixed  with  other 
stocks  standing  in  the  said  ledgers  in  the  said  Gilbert 
Burrington' s  name,  and  has  been  transferred  and  as- 
signed 
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signed  by  him,  and  that  it  is  not  possible  to  distinguish        1880. 

the  account  to  the  credit  of  which  the  said  Long  An-       stracy 

nuities  stand  which  were  so  carried  to  the  credit  of  the  v. 

said   Gilbert  Burrington,   and   debited  to   the  within    The  Bank  of 

^  '  England. 

named  Sir  E.  Stracy  and  J.  H.  Stracy  as  aforesaid : 

That  the  said  Sir  E.  Stracy  and  J.  H:  Stracy  did  not 
consent  to  and  had  not  any  knowledge  of  the  above 
entry  having  been  made  in  the  month  of  June  1620, 
in  the  transfer  book  of  the  Governor  and  Company  of 
the  Bank  of  England : 

That  the  said  J.  H.  Stracy  was  a  partner  in  the  said 
banking-house  in  Berners  Street,  which  carried  on  busi- 
ness under  the  firm  of  Marsh  and  Co.,  and  the  business 
of  which  house  the  said  H.  Fauntleroy  chiefly  managed : 

That  Marsh  and  Co.  kept  an  account  with  Martin, 
Stone,  and. Co.  bankers  in  the  city  of  London,  in  the 
usual  way  of  a  banker's  account,  and  that  a  pass-book 
went  from  one  house  to  the  other  from  time  to  time 
according  to  the  usual  practice  between  bankers: 

That  Marsh  and  Co.  kept  a  book  called  a  house-book, 
in  which  corresponding  entries. to  those  in  the  pass-book 
ought  to  have  been  made,  and  that  in  the  due  course  of 
business  the  pass-book  and  the  house-book  of  Marsh 
and  Co.  ought  to  have  corresponded : 

That  the  house-book  was  in  constant  use  in  the  bank- 
ing-house of  Marsh  and  Co.,  and  that  the  pass-book 
was  frequently  brought  thither  from  the  house  of  Mar- 
tin and  Co. ;  and  when  it  was  at  the  banking-house  of 
Marsh  and  Co.  the  said  H.  Fauntleroy  kept  the  same 
generally  locked  up  in  his  own  desk : 

That  the  said  H.  Fauntleroy  was  permitted  by  the 
other  partners  to  conduct  the  greater  part  of  the  busi- 
ness of  the  said  banking-house  without  their  interference : 
that  they  were  not  men  of  business :  that  they  had  no 
knowledge  of  book-keeping:  that  they  reposed  great 
confidence  in  the  said  H.  Fauntleroy,  and  that  the  said 

H.  Fount* 
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1880.        H.  Fauntleroy  made  very  many  false  entries  and  emu- 
""  Stracy       s'ods   m  l^e  house-book,   so  that  the  same  did  not 
Vm  correspond  with  the  pass-book  in  many  instances:  that 

The  Bank  of  the  said  H.  Fauntleroy  paid  into  the  hands  of  Martin 
and  Co.,  and  drew  out  of  their  hands,  considerable  sums, 
which  appear  respectively  in  the  pass-book,  but  not  in 
the  house-book ;  and  also  made  very  many  other  false 
entries  in  the  other  books  of  the  firm  without  the  know- 
ledge and  in  fraud  of  his  partners,  to  a  large  amount: 
That  on  the  23d  day  of  June  1820,  the  said  H. 
Fauntleroy  ordered  one  Thomas  Butterfield  Simpson,  a 
stock-broker,  to  sell  out  the  sum  of  605/.  lis.  2d.  Long 
Annuities,  described  as  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  in 
the  names  of  E.  Stracy,  of  Parliament  Street,  Esq*, 
and  J.  H.  Stracy  >  of  Berners  Street,  Esq.,  survivors  in  a 
joint  account  with  H.  Stracy,  late  of  Lincoln's  Inn, 
deceased ;  and  that  the  said  T.  B.  Simpson  sold  the  same 
to  Gilbert  Burrington  for  the  sum  of  10,786/.  10s.  1A, 
which  sum  he  received  from  the  said  G.  Burrington  : 
that  according  to  the  course  of  business  between  the 
said  T.  B.  Simpson  and  the  said  Marsh,  Stracy,  and  Co., 
the  said  T.  B.  Simpson  allowed  the  said  Marsh,  Stracy, 
and  Co.  one  half  of  the  usual  commission  when  em- 
ployed by  them  to  effect  sales,  and  upon  the  said  sale 
he  allowed  one  half  of  the  commission ;  and  that  the 
said  T.  B.Simpson  paid  the  sum  of  10,778/.  13s.  10rf., 
being  the  amount  of  the  sum  so  received  by  him  from 
the  said  Gilbert  Burrington,  deducting  one  half  of  the 
usual  commission,  by  a  check  payable  to  the  said 
H.  Fauntleroy,  into  the  hands  of  Messrs.  Martin  and 
Co.  to  the  account  of  Marsh  and  Co. : 

That  no  entry  was  made  at  any  time  of  the  said  sum 
of  10,778/.  13s.  lOtf.  in  the  house-book,  or  any  other 
books  of  Marsh  and  Co.,  but  only  in  the  pass-book  of 
that  firm  with  Martin  and  Co* 

That 
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That  on  the  16th  of  September  1824,  in  consequence        1830. 
of  the  discovery  of  the  forgeries  of  the  said  H.  Fount-       g    ' 
leroy,  Marsh  and  Co.  became  bankrupts :  v. 

That  from  the  month  of  April  1820,  up  to  the  date  The  Bank  of 
of  the  said  bankruptcy,  entries  were  made  in  the  books 
of  Marsh  and  Co.  by  which  Mrs.  Straafs  account  was 
credited  with  the  amounts  of  the  dividends  on  the  said 
sum  of  605/.  1  Is.  2d.  in  the  said  stock  called  Long  An- 
nuities as  it  had  previously  been,  and  as  if  those  divi- 
dends had  been  regularly  received  from  time  to  time ; 
that  such  entries  were  all  made  in  the  hand-writing 
of  the  said  H.  Fauntlercy,  and  that  at  the  date  of  the 
said  bankruptcy  there  was  a  balance  of  between  600/. 
and  700/.  in  the  books  of  Marsh  and  Co.  in  favour  of 
Mrs.  Stracy : 

That  after  the  bankruptcy  the  said  Sir  E.  Stracy 
made  application  to  the  Governor  and  Company  of  the 
Bank  of  England  respecting  the  said  sum  of  605/.  I  Is.  2d. 
interest  or  share  in  the  said  stock  called  Long  Annuities; 
and  that  thereupon  the  following  letter  was  written  by 
the  attornies  of  the  Governor  and  Company  of  the  Bank 
of  England  to  the  Plaintiffs,  and  sent  to  the  said  Sir 
E.  Stracy: — 

"  4th  Dec.  1824. 

"  Gentlemen, — The  Governors  and  Directors  of  the 
Bank  of  England  have  had  under  their  consideration 
your  claim  to  have  605L  lis.  2d.  per  annum  Long  An- 
nuities, which  formerly  stood  in  your  names,  replaced. 
They  find,  upon  enquiry,  that  the  stock  in  question  was 
sold  and  transferred  in  your  names  by  one  of  the 
partners  in  the  late  firm  of  Marsh,  Stracy,  and  Co.,  and 
that  the  produce  of  the  stock  was  paid  into  the  hands  of 
Messrs.  Marsh,  Stracy,  and  Co.  You  have,  therefore, 
as  the  Bank  is  advised,  a  right  to  prove  the  amount  re- 
ceived on  your  account,  and  Jo  receive  a  dividend  upon 
that  proof  under  Messrs*  Marsh,  Stracy,  and  Co.'s  com- 
mission : 
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18S0.        mission:  and  we  are  directed  by  the  Governors  and 

^^^       Directors  to  request,  that  such  proof  may  be  tendered 

v.  and  enforced  by  petition,  if  it  should  not  be  admitted 

The  Bank  of   by  the  commissioners;  after  which  the  Bank  will  be 
England.  , 

ready  to  replace  the  amount  of  your  stock  so  sold,  upon 

having  an  assignment  of  your  proof;  and  the  dividends 

on  the  stock  so  replaced,  which  accrued  subsequent  to 

the  latest  period  at  which  they  were  credited  to  you 

by  Messrs.  Marsh,  Stracy,  and  Co.,  will  also  be  paid 

to  you: 

"  We  beg  to  add,  that  we  are  ready  to  afford  you 

information  and  assistance  as  to  the  evidence  by  which 

your  right  to  prove  will  be  established. 

We  are*  &c." 

That  on  the  Slst  of  May  1825,  the  Governor  and 
Company  of  the  Bank  of  England  paid  the  said  Sir  E. 
Stray  the  sum  of  605/.  lis.  2d.  on  his  signing  and 
entering  into  the  following  receipt  and  agreement :  — 

"Slst  May  1825.  Received  of  the  Governor  and 
Company  of  the  Bank  of  England  the  sum  of  6052. 1  Is.  2d., 
being  the  amount  of  payments  which  would  have  been 
made  to  me  for  the  two  half  years  on  the  10th  October 
and  5th  April  last  on  605/.  lis.  2d.  Long  Annuities, 
if  that  stock  had  not  been  transferred,  as  I  allege  it  to 
have  been,  without  any  legal  authority  from  me : 

"  I  say,  received  the  same,  without  prejudice  to  my 
right  to  prove  for  the  produce  of  the  said  stock  under 
Marsh  and  Co.'s  commission,  or  my  right  to  claim  to 
have  the  said  stock  replaced  by  the  said  Governor  and 
Company.  And  I  hereby  engage,  if  the  said  debts 
should  be  decided  by  a  court  of  law  to  be  provable, 
when  required  by  the  said  Governor  and  Company,  to 
tender  a  proof  to  the  commissioner  under  the  bank- 
ruptcy of  Marsh  and  Co.  in  respect  of  the  produce  of 
such  stock  sold  out  by  them ;  and  in  case  such  proof 

shall 
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shall  be  rejected,  to  enforce  the  same  by  petition  at  the       1830. 

expense  of  the  said  Governor  and  Company.  g    T 

E.  Stbact,  and  for  J.  H.  Stracy,  v. 

Survivors  of  Hardinge  Stracy  "  T*16  B*1*  °f 

England. 

That  on  or  about  the  16th  May  1829,  the  said  Sir 

25.  Stracy  and  J.  H.  Stracy  applied  to  the  Governor  and 

Company  of  the  Bank  of  England  to  transfer  a  part  of 

the  said  sum  of  605/.  lls.2rf.  Long  Annuities;  and  that 

thereupon  the  attornies  for  the  Governor  and  Company 

of  the  Bank  of  England  wrote  and  sent  to  the  said  Sir 

JE.  Stracy  and  J.  H.  Stracy  a  letter,  whereof  the  following 

is  a  copy :  — 

"  Gentlemen, — Having  been  informed  by  the  officers 
of  the  Bank  that  an  application  was  made  on  your  behalf 
to  transfer  500/.  odd,  Long  Annuities,  from  the  names 
of  Sir  J5.  Stracy  and  J.  H.  Stracy9  survivors  of  Hardinge 
Stracy,  we  beg  to  suggest,  that  before  any  application 
is  made  relative  to  the  stock  transferred  in  the  year  1820, 
under  an  authority  alleged  to  have  been  forged,  you 
should  tender  to  the  commissioners  the  proof  engaged 
to  be  made  by  you  on  the  estate  of  Marsh  and  Co.,  in 
respect  of  the  proceeds  of  that  stock.  We  are  satisfied, 
that  it  is  equally  important  to  all  parties  in  this  case  to 
reduce  as  much  as  possible  the  litigation  necessary  to  an 
adjudication  on  the  conflicting  claims.  We  confidently 
expect  that  these  must  be  disposed  of  before  the  vaca- 
tion, if  the  measures  now  in  progress  are  allowed  to  go 
on ;  but  if  proceedings  are  adopted  against  the  Bank, 
the  delay  and  expense  wiH  be  increased  in  a  degree 
which  it  is  serious  to  contemplate.  We  feel  that  the 
delay  that  has  taken  place  must  have  been  most  irksome 
to  the  parties;  and  it  has  been,  no  doubt,  purposely 
created  by  the  agents  of  the  assignees  with  a  view  to 
exhaust  the  patience  of  the  claimants.  We  should 
regret  that  they  succeeded  in  this  when  the  transaction 

is 
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1830.  is  so  near  a  close,  particularly  as  no  means  have  been 
spared  by  the  Bank  to  render  the  delay  as  little  incon- 
venient as  possible  to  the  parties.  If  proceedings  are 
The  Bank  of  adopted  against  the  Bank,  they  will  necessarily  avail 
themselves  of  every  defence  within  their  power,  though 
they  will  reluctantly  enter  into  such  a  contest 

We  have  the  honour  to  be,  &c." 

That  on  the  20th  May  1629,  and  after  the  death  of 
the  said  Mrs.  Stracy,  the  said  Sir  E.  Stracy  and  J.  H. 
Stracy  sold  to  one  E.  Alder  the  sum  of  302/.  1 5s.  7<L  of 
the  said  stock  called  Long  Annuities,  for  the  sum  of 
5885/.  5s.  4d,  which  they  received  from  the  said E.  Alder: 
that  on  the  same  day  the  said  Sir  E.  Stracy  and  J.  H. 
Stracy,  together  with  the  said  E.  Alder,  went  to  the  Bank 
of  England  and  required  the  Governor  and  Company  of 
the  Bank  of  England  to  transfer  into  the  name  of  the 
said  E.  Alder  the  sum  of  302/.  155.  Id.  of  the  said  stock 
called  Long  Annuities,  as  and  for  part  of  the  said  sum 
of  605/.  11$.  2d.  Long  Annuities;  and  the  said  E.  Alder 
at  the  same  time  offered  to  accept  the  same;  but  that  the 
Governor  and  Company  of  the  Bank  of  England  refused 
to  make  such  transfer,  and  stated  that  there  was  not 
the  sum  of  302/.  155.  Id.  Long  Annuities  in  the  names 
of  E.  Stracy  and  J.  H.  Stracy,  survivors  of  Hardinge 
Stracy: 

That  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  after- 
wards bought  and  caused  to  be  transferred  to  the 
said  E.  Alder,  a  sum  of  302/.  155.  Id.  in  the  said 
stock  called  Long  Annuities,  in  pursuance  of  the  said 
sale  so  made  to  him,  for  which  sum  the  said  Sir  JE. 
Stracy  and  J.  H.  Stracy  paid  the  sum  of  5923/.  25.  S<L; 
and  that  the  said  Sir  E.  Stracy  and  J.  H.  Stracy 
thereby  sustained  a  loss  of  37/.  165.  lid.,  being  the  dif- 
ference between  the  said  sums  of  5923/.  25.  3d.  and 
5SS5L  5s.  4td;  together  with  the  amount  of  the  com- 
mission 
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mission  paid  by  them  to  their  broker  on  the  said  trans-       18S0. 

action,  amounting  to  71.  75.  ~*  "'  ' 

That  there  was  negligence  on  the  part  of  the  said  v. 

Josias    Henry >    arising    from    want  of  knowledge   of  The  Bank  of 
u    .  England, 

business : 

But  as  to  the  issue  first  within  joined  between  the 
parties,  whether  or  not,  upon  the  whole  matter  afore- 
said, by  the  jurors  aforesaid  in  form  aforesaid  found,  the 
Governor  and  Company  of  the  Bank  of  England 
are  guilty  of  the  premises  above  laid  to  their  charge 
or  not,  the  jurors  aforesaid  are  wholly  ignorant*  And 
thereupon,  &c.     , 

This  case  was  argued  at  great  length  in  Easter  term  last, 
by  Spanhie  Serjt.  for  the  Plaintiff,  and  Taddy  Serjt.  for  the 
Defendants,  chiefly  on  two  points :  first,  whether  the  Bank 
is  liable  to  make  good  to  the  original  holder,  stock  which 
has  been  transferred  under  a  forged  power  of  attorney; 
and,  secondly,  whether  the  Plaintiffs'  omission  to  fulfil 
their  engagement  to  prove  their  demand  under  Marsh 
and  Stracy's  commission  of  bankruptcy  did  not  suspend 
their  right  to  proceed  against  the  Bank.  The  decision 
of  the  Court  is  confined  to  the  latter  question;  but 
it  has  been  thought  right  to  present  an  outline  of  the 
argument  on  both  points. 

Argument  for  the  Plaintiffs.  Government  stock  is  a 
right  to  receive  an  annuity :  it  is  not  a  chattel  interest 
of  which  the  holder  may  be  dispossessed,  but  an  incor- 
poreal hereditament  of  which  he  cannot  be  disseised: 
Wildman  v.  Wildman  (a),  Bracton,  c.  12.  Justin.  Inst. 
b.  2.  tit  2.  Vinnius  in  loc.  2  Bl.  Com.  40.  3  Bl  Com.  179. 
Co.  Lit.  144.  b.  Lit.  s.  588. :  and  it  is  only  by  express 
provision  in  all  the  statutes  touching  the  national  debt, 

(a)  9  Ves.  174. 
Vol.  VI.  S  F  that 
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1830.  that  government  stock  passes  to  the  personal  repre- 
sentative of  the  owner.  The  Bank  of  England  may 
be  likened   to  the  lord  of  a  manor,    and    wrongful 

^^"md*  se*zure  ty  ^e  lon*>  or  admittance  of  one  who  has 
no  claim  to  be  admitted,  confers  no  tide.  Watk.  Copyh. 
Zouch  v.  Parse,  (a)  The  acts  of  parliament  which  create 
the  stock  provide  for  the  mode  of  transfer,  which  can 
only  be  effected  by  the  party  entitled  to  the  stock,  or 
his  attorney  duly  authorized.  In  Hildyardv.  The  South 
Sea  Company  and  Keate  (6),  the  company  were  ordered 
to  restore  to  the  right  owner  stock  which  had  been 
transferred  under  a  forged  power.  There  was  a  similar 
decision  in  Harrison  v.  Price  (c\  and  AsHby  v.  Black- 
'well,  (d)  In  Monty.  Graham  (c),  the  action  was  brought 
against  the  purchaser  of  the  stock :  but  the  right  of  the 
original  owner  has  never  been  doubted ;  and  the  deci- 
sion in  Davis  v.  Bank  of  England  (g)  was  reversed  on  a 
mere  technical  point  not  argued  in  the  Court  below : 
the  reasoning  of  the  Chief  Justice  as  to  the  inexpe- 
diency of  supposing  a  transfer  to  have  taken  place,  re* 
mains  in  its  full  force.  The  Bank  of  England  is  only  the 
agent  of  the  government  to  pay  dividends ;  the  govern- 
ment is  the  debtor;  and  the  Bank  cannot,  without 
authority,  release  the  debtor  from  the  claim  of  the  real 

'  creditor. 

Then,  assuming  the  Plaintiffs'  rights  to  have  been 
unaffected  by  the  transfer  under  the  forged  power,  the 
Plaintiffs'  engagement  to  tender  a  proof  of  their  claim 
under  Marsh  and  Sir  act/ s  commission  does  not  bar  their 
action  against  the  Bank.  At  the  utmost  it  affords  no 
more  than  a  ground  of  cross  action  for  the  Bank.  But 
the  Plaintiffs'  rights  remaining  always  the  same,  there 
is  no  consideration  for  their  engagement  with  the  Bank: 
it  is  nudum  pactum,  and  the  mere  conditional  offer  of 

(a)  i  East,  x86.  (d)  %  Eden,  199. 

{b)  %  P.  Wnu.  76.  \e)  8  Mod.  9. 

(c)  Barnardht.  24.  (#)  %  Bingb.  393. 

the 
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the  Bank  does  not  amount  to  accord  and  satisfaction.       1830. 

To  bar  the  action,  the  Bank  should  shew  that  they     *      ' 

have  given  the  Plaintiff  an  equivalent  for  what  he  de-  v. 

mands.    Accord  without  satisfaction  is  not  sufficient,     e^w^md? 

Com.  Dig.  Accord.  (B).   Beniger  v.  Fogossa  (a),    Peyto's 

case  (b)9  Onelie's  case  {c\  Allen  v.  Harris  (d),  James  v. 

David,  (e)     And  this  cannot  be  said  to  be  a  settlement 

of  conflicting  rights  and  doubtful  claims,  as  in  Longridge 

v,  Dorville(g),  for  the  Plaintiffs'  claim  is  exempt  from 

doubt     The  money  paid  into  the  house  of  which  the 

Plaintiffs  were  partners  was  Burrington's  money,  and 

not  the  money  of  the  Plaintiffs.     The  Plaintiffs,  how- 

ever,  were  ignorant  of  the  whole  transaction.   The  breach 

of  trust  was  committed  by  Fauntlerqy  alone,  and  does 

not  implicate  the  innocent  partners  in  the  firm.     Ex 

parte Apsey  (h)f  Ex  parte  Hunter  (*)>  Ex  parte  Heaton  (k)9 

Emly  v.  Lye.  (I) 

Argument  for  the  Defendants.  The  earlier  autho- 
rities have  very  little  weight  in  a  question  touching 
the  nature  and  incidents  of  stock, — a  species  of  property 
altogether  of  modern  origin.  Bracton  could  scarcely 
have  foreseen  the  creation  of  a  8  per  cent  fund,  and 
even  Justinian  and  Vinnius  must  have  been  in  the 
dark  on  the  subject  of  consols*  But  according  to  the 
principle  laid  down  by  Sir  William  Grant*  in  Wildman 
v.  Wildman9  a  party  can  be  no  more  possessed  of  stock 
than  be  can  be  dispossessed ;  he  has  merely  a  right  to 
receive  dividends;  so  that  the  argument  derived  from 
the  doctrine  of  disseisin  goes  too  far.  The  passage  in 
Co.  Lit.  144.  b.  does  not  lay  down  that  an  annuity  is 

(a)  Plowd.  I.  (g)  sB.&  A.  117. 

\b)  9  Rep.  77.  79.  (b)  3  Br.  Cb.  C.  a6$* 

(c)  Dyer,  356. «.  (#)  i  Atk.  113. 

(J)  %  Lut<w.  1537,  iLord         (k)  Buck.  386. 
Rajm.  1  at.  (/)  15  East,  7. 

(r)  ST.R.  14X. 

3  F  2  necessarily 
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1S8Q,       necessarily  real  property,  but  merely  that  the  remedy 
o   ta  for  it  is  by  writ  of  annuity,  which  is  in  form  a  real 

v.  action.     And  as  to  incorporeal  hereditaments,  Black" 

Engird.  sione  expressly  says  (vol.  iii.  p.  170.)*  disseisin  of  them 
cannot  be  by  dispossession,  but  by  disturbance  in  the 
means  of  coming  at  or  enjoying  them.  Unless  the 
Fiaintiflb  were  possessed  of  the  stock,  they  cannot  sue 
the  Defendants  for  refusing  to  transfer  it.  The  question, 
therefore,  is,  whether  they  can  be  predicated  to  have 
been  possessed  of  it,  as  they  aver  in  the  declaration.  Of 
m?h*t  were  they  possessed  ?  of  the  605/.  1  Is.  2<£*  or  of 
the  mere  right  to  receive  an  annuity  in  respect  of  an 
entry  in  the  Bank  books  ? —  Of  the  right  merely.  Upon 
the  transfer,  that  sum  is  placed  to  the  credit  of  Burring- 
tan  i  it  is  subsequently  divided,  subdivided,  passes  into 
various  hands,  and  occasions  a  multitude  of  transactions 
which  it  would  be  impossible  to  unravel.  The  Bank 
in»y  buy  stock  of  others,  and  place  it  to  the  Plaintiffs9 
account;  but  they  could  not  do  that  which  the  Plaintiffs 
complain  they  have  refused*  to  do,  namely,  permit  a 
transfer  of  what  has  already  been  transferred.  By  all  the 
Statutes  which  create  stock  it  is  declared  to  be  personal 
property  ;  but  if  it  were  real,  against  whom  should  the 
writ  issue  ? — Not  against  the  Bank,  for  the  government 
is  in  effect  the  debtor.  The  analogy  of  the  lord  of  the 
manor,  therefore,  suggested  in  Hildyard  v.  The  South 
Sea  Company)  is  altogether  inapposite;  and  in  Ashby  v. 
Blackwellj  Lord  Northington  dissented  both  from  the 
decision  and  the  reasoning  of  that  case.  In  Davis  v. 
The  flank  of  England,  it  was  said,  the  Bank  could  not 
refuse  to  pay  the  subsequent  dividends  to  the  transferee 
,  under  the  fqrged  power ;  if  so,  how  can  the  former 
holder  be  said  to  remain  in  possession  ?  and  the  de- 
claration here  proceeds  on  the  assumption  that  the 
Plaintiffs  are  in  possession ;  for  the  Bank  is  not  called 
on  to  make  compensation  for  negligence,  but  to  do  that 

which 
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which  they  can  only  do  on  the  supposition  that  the  stock       1830. 
still  belongs  to  the  Plaintiffs.  So  that  at  all  events  the     'g^^/ 
count  is  ill   conceived.     Thus,  when  a  carrier  loses  v. 

goods,  the  owner  cannot  declare  in  trover  on  his  pos-     England? 
session,  but  must  sue  in  case  for  negligence.     Ross  v. 
Johnson,  (a) 

But,  secondly,  the  agreement  between  the  Plaintiffs 
and  the  Bank  amounts  to  a  settlement  of  matters  in  dis- 
pute between  the  parties,  which  imposes  on  the  Plaintiffe 
the  necessity  of  fulfilling  the  conditions  of  the  agree- 
ment before  they  can  revert  to  their  original  claim.  And 
the  conditions  might  have  been  fulfilled,  for  the  debt  is 
provable  under  the  commission.  Stone  v.  Marsh,  (b) 
It  is  not  a  case  of  accord  and  satisfaction,  where  the 
party  accepting  the  satisfaction  loses  all  cause  of  action, 
but  an  agreement  to  suspend  a  disputed' cause  of  action 
on  good  consideration;  the  consideration  being,  payment, 
without  demur,  of  a  demand  at  least  questionable,  upon 
the  claimants  performing  a  condition  precedent.  Long- 
ridge  v.  Dorville  is  an  authority  to  shew  that  such  an 
agreement  may  be  insisted  on,  where  an  action  is  brought 
in  breach  of  its  conditions ;  and  Tatlock  v.  Smith  (c)  shows 
that  the  present  action  is  at  least  premature,  the  con- 
ditions of  an  agreement  for  the  settlement  of  claims  not 
having  been  fulfilled.  Then,  the  produce  of  the  stock 
having  been  paid  into  the  firm  of  which  the  Plaintiffs* 
were  members,  they  have  incurred  no  damage. 

In  reply  it  was  contended,  that  possession  is  according 
to  the  nature  of  the  property  said  to  be  possessed ;  and 
here  the  possession  was  the  possession  of  the  right  to 
receive  the  debt,  or  to  command  its  transfer.  The  word 
possessed  was  employed  in  the  declaration  according  to 

(«)  5  Burr.  a8»5.        (b)  6B.&C.  551.         (0  6  Bingb.  339. 
3  F  3  its 
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its  popular  sense ;  and  the  Plaintiffs  had  been  sufficiently 
possessed  of  the  right,  to  call  on  the  Defendants  to  pat 
them  in  their  original  situation,  or  to  pay  an  equivalent 
in  damages  The  Plaintiffs  had  nothing  to  do  with  un- 
ravelling the  subsequent  accounts :  to  oppose  that  dif- 
ficulty to  their  claim  would  be  as  hard  as  to  call  on  an 
owner  of  lemons  to  recompose  them  when  in  a  state-  of 
solution  among  the  combined  ingredients  of  a  bowl 
of  punch.  The  owner  of  the  stock,  and  the  pur- 
chaser under  the  forged  power,  were,  it  is  true,  both 
innocent;  but  the  buyer  was  the  younger  brother,  the 
owner  the  elder;  and  as  between  those  two,  the  elder 
must  be  preferred.  But  the  case  did  not  differ  from  that 
of  a  private  banker,  who  was  bound  to  make  good  to  his 
customer  all  money  paid  under  a  forged  authority. 

Cur,  ado.  tmU. 


Tindal  C.  J.  The  declaration  in  this  action  is  framed 
in  accordance  with  the  judgment  of  this  Court,  given  in 
the  case  of  Davis  v.  The  Bant  qf  England  t  in  which 
case  it  was  held  that  the  owner  of  property  in  the  funds 
still  remained  the  legal  holder  of  the  stock,  notwith- 
standing it  had  been  transferred  to  another  name  under 
a  forged  power  of  attorney.  Accordingly  this  declar- 
ation states,  that  the  stock  had  been  in  the  names  of 
the  Plaintiffs  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  and  that  no  transfer  of 
the  stock  had  been  made;  and  alleges  as  a  breach  of  the 
duty  on  the  part  of  the  Bank,  their  refusal  to  make  and 
enter  in  their  book  a  transfer  of  the  Plaintiffs  to  a  pur- 
chaser of  part  of  the  stock.  One  question,  and  that 
which  has  been  principally  argued  at  the  bar,  turns 
upon  the  rule  of  law  laid  down  by  this  Court  in  the 
case  above  referred  to,  and  involves,  in  fact,  a  rehearing 
of  that  case.  It  becomes  unnecessary,  however,  for  this 
Court,  upon  the  present  occasion,  to  give  any  opinion 

upon 
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upon  the  law  so  declared  by  the  Court;  indeed,  as  the  1830. 
question  is  raised  upon  the  record,  it  is  more  satisfac-  Stbact 
tory  that  a  decision  in  which  two  of  my  learned  Brothers  ». 

now  sitting  with  me  concurred,  should  be  made  the     England. 
subject  of  review  in  another  Court,  where,  in  case  it 
becomes  necessary,  that  question  may  be  discussed  upon 
a  writ  of  error. 

But  it  has  become  unnecessary  on  the  present  occasion 
to  review  that  judgment,  because  (with  the  exception  of 
my  Brother  Bosanquety  who  was  engaged  in  the  cause, 
and  who  has  taken  no  part  in  this  discussion,)  we  all 
think  our  judgment  ought  to  be  given  for  the  Defendants, 
upon  another  point  which  has  been  presented  for  the 
consideration  of  the  Court  For  it  appears  to  us  that 
the  Plaintiffs  have,  before  the  commencement  of  this 
action,  entered  into  an  agreement  with  the  Defendants 
upon  good  consideration ;  under  which  agreement  their 
right  of  action  is  suspended,  until  they  take  the  pro- 
ceeding which  they  had  bound  themselves  by  such 
agreement  to  adopt. 

It  appears  upon  the  special  verdict,  that,  long  before 
the  commencement  of  the  action,  the  Plaintiffs  had 
applied  to  the  Defendants  respecting  the  stock  in  ques- 
tion; and  that,  upon  the  4th  December  1824,  the  so- 
licitor of  the  Bank  wrote  a  letter  to  the  Plaintiffs, 
stating,  in  substance,  that  if  they  would  prove  the 
amount  of  their  demand  against  the  estate  of  Messrs. 
Marshy  Stracy,  and  Co.,  and  make  an  assignment  of 
their  proof,  the  Bank  would  replace  the  amount  of  the 
stock  so  sold.  It  was  at  that  time  a  question  of  great 
nicety  and  difficulty,  whether  the  Bank  was  by  law 
liable  to  make  good  this  loss :  so  that  the  engagement 
of  the  Bank  to  replace  this  stock  without  any  litigation 
on  their  part,  was  of  itself  a  very  valuable  and  im- 
portant concession;  and  a  sufficient  consideration  to 
support  a  promise  by  the  Plaintiffs,  that  they  would 
3  F  4  tender, 
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18S0.        tender,  and  endeavour  to  enforce,  their  proof  against  the 
s   ^  7        bankrupt's  estate*     But  it  appears   further,  that  both 
v.  parties  proceeded  to  act  upon  the  faith  of  this  agree- 

TEN^Ni>?f  ment;  and  that,  on  the  31st  of  May  following,  the  Bank 
paid  to  the  Plaintiffs  one  year's  annuity  of  this  stock, 
viz.  606/.  1  Is.  2d^  taking  a  receipt  from  the  Plaintiffs ; 
in  which  receipt  the  Plaintiffs  expressly  engage,  if  the 
debts  shall  be  decided  by  a  court  of  law  to  be  prov- 
able, to  tender  a  proof  to  the  commissioners  when 
required  by  the  Governor  and  Company  of  the  Bank 
of  England. 

The  substance  of  this  contract  appears  to  us"  to  be, 
that  the  Bank,  on  the  one  hand,  agreed  to  replace  the 
stock,  and  to  pay  the  intermediate  dividends ;  and  the 
Plaintiffs,  qn  the  other  hand,  agree,  in  the  first  instance, 
and  before  they  claim  the  stock  adversely,  to  tender  a 
proof  of  their  debts.  And  this  agreement  having  been 
acted  upon  by  the  Plaintiffs,  so  far  as  to  receive  one  of 
the  annual  payments  due  upon  this  stock;  and  the 
Plaintiffs,  although  requested  thereto,  having  refused  to 
tender  the  proof;  we  think  it  would  be  against  good 
faith  to  allow  this  action  to  be  maintainable,  until  the 
Plaintiffs  have  performed  their  part  of  the  stipulation. 

It  is  urged  by  the  Plaintiffs,  that  if  this  is  an  agree- 
ment on  their  part,  it  may  be  the  ground  of  an  action 
by  the  Bank  to  recover  damages,  but  that  it  is  no  bar 
to  the  present  action.  But  the  agreement  is  not  set  up 
as  a  perpetual  bar;  it  is  merely  insisted  on  as  an  objection 
to  the  action  being  brought  at  the  present  time.  It  is 
urged  as  an  agreement  by  which  the  Plaintiffs  have  for 
a  good  consideration"  restrained  themselves  from  suing, 
not  perpetually,  but  only  until  they  have  first  done  a 
particular  act  And  it  is  not  immaterial  to  observe* 
that  the  very  circumstance  of  bringing  this  action,  if 
the  Plaintiffs  succeed  in  it,  will  have  the  effect  of 
making  it  impracticable  for  them  to  keep  their  agree- 
ment 
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ment  so  entered  into  with   the  Defendants:  for  the       18S0. 

Plaintiffs    cannot   recover   in    this    action,  except  by     v      * 

establishing  the  principle  that  they  are  still  holders  v. 

of  the  stock  which  has  been  sold :  and  if  they  continue   TJjc  Bank  °* 

,  ,  England. 

such  holders,  they  cannot  make  proof  of  any  debt  under 

the  commission. 

Under. these  circumstances,  we  think  the  Defendants, 
in  order  to  avoid  circuity  of  action,  may  avail  them- 
selves of  this  agreement  as  a  suspension  of  the  Plain- 
tiffs* right  to  sue  in  the  present  action,  and  that  they 
are  not  confined  to  a  remedy  by  a  cross  action  thereon. 
The  case  of  Longridge  v.  Doroille  appears  to  us  strongly 
in  favour  of  the  validity  of  such  an  agreement 

As  this  point  appears  to  us  to  be  in  favour  of  the 
Defendants,  it  becomes  unnecessary  to  consider  the 
third  question  raised  by  the  special  verdict;  and  we 
therefore,  upon  the  second  ground  which  was  urged  in 
argument,  give  judgment  in  this  case  for  the  De- 
fendants. 

Judgment  for  the  Defendants. 
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Juaeio.         Fox  v.  Clifton,  Wickey,  Levi,  Green, 
Hartley,  Plummer,  and  Fennell. 

A  prospectus  ASSUMPSIT  for  work  and  labour,  and  materials 

was  issued  for  **    foun(L 

a  distillery 

company  with  The  cause  was  tried  before  Tindal  C.  J.,   London 

a  capital  of       sittings  after  last  Trinity  term,  when  the  facts  appeared 

600,000/.  and    .     .  r  „ 

1*000  Arc,   to  be  as  follows:  — 

and  to  be  con- 
ducted pur-  Early  in  Match  1825,  certain  persons  met  together, 

terms  of  a*  anc*  res°lV€d  that  a  company  should  be  immediately 
deed  to  be  formed,  to  be  called  "  The  Imperial  Distillery  Corn- 
drawn  up.  pany."    After  a  preliminary  announcement  of  their  in- 
^H  persons 
who  did  not  tention  by  advertisement,  on  the  19th  March  a  meeting 

execute  the       was  held  at  the  London  Tavern,  at  which  directors,  a 
days  after  it3°  ^er^  anc*  engineer  were  appointed;   and  on  the  23d 
was  ready,        of  March  a  further  advertisement  appeared  in  the  news- 
were  to  forfeit  papgrg  ^  follows :  — 
all  interest  in     ^  r 
the  concern. 
No  more  than        "  Imperial   Distillery   Company,    capital   600,000/., 

7500  shares  12,000  shares,  at  50/.  each : "  —  (after  a  list  of  names  of 
allotted:  only  trustees*  directors,  auditors,  bankers,  counsel,  solicitors, 
*3oo  persons     engineers,  and  secretary ;   and  an  explanation  of  the 

pai   the  first     m^i^  0f  the  scheme ;  the  advertisement  proceeded  as 

deposit ;  only  *  r 

1x06,  the         follows :  —  (  "  The  affairs  of  the  company  are  under  the 

second,  and       management  of  a  board  of  directors;  the  capital  is 

^diZ&lS  6°0>000/.,  in  12,000  shares  of  50/-  each.     A  deed  of 

the  directors,     settlement  will  be  prepared  forthwith,   which  must  be 

after  the  time  execute(i  within  thirty  days  after  the  same  shall  be 
for  paying  the  J        J 

second instal-  ready  for  that  purpose;  and  every  person  who  shall 
ment  had 

elapsed,  advertised  that  persons  who  had  omitted  to  pay  had  forfeited  their  interest  in 
the  concern.  Held,  that  an  application  for  shares,  and  payment  of  the  first  deposit, 
did  not  constitute  a  partner,  one,  who  had  not  otherwise  interfered  in  the  concern, 
and  that  the  insertion  of  his  name  by  the  secretary  of  the  company  in  a  book  contain- 
ing a  list  of  subscribers  was  not  a  holding  out  as  partner. 

neglect 


in  the  Eleventh  Year  ov  GEO.  IV.  777 

neglect  to  execute  the  same  within  that  time  will  forfeit        1830. 
all  share  and  interest  in  the  company.     The  deed  is  to         '^ 
contain  all  such  clauses  and  conditions  as  the  standing  „. 

counsel  and  solicitors  to  the  company  shall  deem  neces-  Clifton, 
eary  for  carrying  on  the  business  of  the  company,  and 
for  enforcing  the  observance  and  performance  of  the 
several  rules  and  regulations  to  be  contained  therein,  or 
in  any  bye-law  that  shall  be  from  time  to  time  made  by 
the  directors.  Application  is  intended  to  be  made  to 
parliament  for  an  act  to  enable  the  company  to  sue  and 
be  sued  in  the  name  of  one  of  its  officers:  and  the 
said  deed  of  settlement,  when  settled  «id  approved  by 
the  standing  counsel  and  solicitors,  and  the  act  of  par- 
liament, when  passed,  shall  be  the  deed  of  settlement 
and  act  of  parliament  for  managing  the  affairs  of  this 
company. 

"The  shares  will  be  forthwith  allotted;   and  until 

offices  are  taken,  all  communications  are  requested  to 

be  made  to  the  directors,  at  the  City  of  London  Tavern. 

(Signed)  W.  Lane,  Sec" 

A  meeting  was  held  on  the  2Sd  of  March,  at  which 
7060  shares  were  appropriated,  and  letters  printed  in 
blank  were  distributed  by  the  secretary  among  the 
intended  shareholders,  to  be  addressed  by  them  to 
Messrs.  Fisher  and  Norcutt  solicitors  for  the  concern, 
as  an  application  for  shares,  to  the  following  effect:  — 

«  Sir,  —  I  request  you  will  insert  my  name  for 
shares  of   the  Imperial  Distillery   Company,    and  I 
hereby  engage  to  make  the  payment  thereon  when 
requested." 

To  which  letters,  the  secretary  replied  in  the  follow- 
ing form :  — 

«  sir,  —  I  am  instructed  by  the  directors  of  this 
company  to  inform  you,  that  they  have  apportioned  to 
you  shares  of  50/.  each  in  the  same,  and  I 

request 
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1830.  request  you  will  pay  the  deposit  of  5L  per  share  into 
the  hands  of  Messrs.  Bosanquet,  Pitt,  and  Co.,  Lombard 
Street,  on  or  before  the  28th  inst. 

.  W.  Lane,  Sec" 
A  list  of  the  persons  whom  the  secretary  had  so 
addressed  was  sent  to  the  bankers,  Bosanquet  and  Co. 

On  the  28th  of  March,  the  Defendants,  or  some  per- 
son on  their  behalf,  appeared  at  the  bankers9  with  letters 
as  above,  paid  the  sums  required,  and  took  a  scrip 
receipt  in  the  following  form :  — 

"  London,  28th  March  1825. 
«  No.  672t  to  6785. 
"  Received  of  the  directors  of  the  Imperial  Distillery 
Company  the  sum  of  fifty  pounds. 

"  For  Messrs.  Bosanquet,  Pitt,  Anderson,  and  Co. 
«  £50.  P.  Stainsby." 

The  directors  then  took  a  counting-house  in  Mark 
Lane,  and  by  the  end  of  May  took  and  fitted  up  a  dis- 
tillery in  BuchinghamsJiire.  This  was  announced  to  the 
subscribers  by  a  letter  of  the  4th  of  July,  which,  after 
stating  the  purchase  and  its  objects,  proceeded,  — 

"  For  the  purpose  of  enabling  the  directors  to  cany 
these  very  desirable  objects  into  effect,  they  are  under 
the  necessity  of  making  a  call  of  SI.  upon  each  share. 
You  will,  therefore,  have  the  goodness  to  pay  the  sum 
of  50/.  (being  5/.  each  on  the  shares  allotted  you)  any 
day  before  the  19th  inst,  at  the  office  of  the  company, 
No.  9.  Mark  Lane,  when  the  scrip  can  be  exchanged 
for  shares. 

"  It  is  particularly  requested  that  you  will  not  delay 
the  payment  beyond  the  day  above  named ;  the  directors 
being  under  engagements  essential  to  the  interest  of  this 
company,  which  preclude  the  possibility  of  further  time 
being  allowed.  W.  Lane,  Sec" 


in  the  Eleventh  Year  of  GEO.  IV.  779 

It  did  not  appear  whether  the  Defendant  Clifton  had        18S0. 
ever  received  this  letter. 

A  book  was  made  up  by  the  secretary,  of  the  names 
of  all  who  had  made  payments  upon  their  shares,  in- 
cluding the  Defendants,  and  kept  in  the  counting-house 
in  Mark  Lane. 

A  book  was  also  made  up,  and  kept  at  the  same  place, 
of  the  names  of  all  who  had  applied  for  shares,  without 
regard  to  the  fact  of  their  having  paid  deposits,  or 
otherwise. 

The  names  were  arranged  alphabetically,  one  leaf 
being  assigned  to  each  letter  of  the  alphabet.  The 
names  were  upwards  of  200. 

The  directors  then  advertised  for  tenders  in  the  busi- 
ness undertaken,  and  the  Plaintiff  applied  to  the  secre- 
tary at  the  counting-house  to  know  of  what  persons  the 
company  consisted.  The  secretary  assured  him  they 
were  respectable ;  and,  upon  the  Plaintiffs  begging  he 
would  be  explicit,  adding,  that  he  should  be  ruined  if 
misled,  the  secretary  opened  the  book  containing  the 
names  of  the  subscribers,  and  the  Plaintiff  looked  over 
some  of  them,  but  whether  he  saw  the  names  of  the 
Defendants  or  not  did  not  appear. 

On  the  18th  of  July,  however,  he  entered  into  the 
contract  which  was  the  subject  of  the  present  action,  and 
the  work  was  done  between  the  2d  of  August  1825,  and 
the  15th  of  July  1826. 

The  contract  was  a  tender  sent  by  the  plaintiff,  ad- 
dressed to  the  chairman  and  directors  of  the  Company, 
in  answer  to  their  advertisement. 

The  partnership  deed  mentioned  in  the  advertisement 
bore  date  the  30th  of  June,  and  from  that  time  lay  open 
on  the  table  of  the  office.  It  .was  executed  by  about 
sixty-five  persons,  in  the  early  part  of  July  ;  but  by  none 
of  the  Defendants  except  Plummet. 

Only 
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1830.  Only  7490  shares  were  ever  allotted :  only  8998  per- 

sons paid  the  first  deposit;  1106  the  second;  and  no 
more  than  fifty  or  sixty  the  third.  The  Defendants, 
Clifton,  Wickey,  Levi,  and  Fennelt,  did  not  pay  the 
second  or  the  third ;  and  as  early  as  the  middle  of 
May,  Wickey  and  Levi  bad  sold  their  scrip. 

Whoever  brought  the  scrip  receipt,  and  proposed  to 
pay  the  second  call  and  to  sign  the  deed,  was  permitted 
to  do  so,  whether  the  shares  had  been  originally  allotted 
to  him,  or  whether  he  had  purchased  them  in  the 
market. 

On  the  16th  of  July  the  following  notice  was  pub- 
lished in  The  London  Gazette,  of  the  deed  of  settlement 
being  ready  for  execution :  — 

"  Imperial  Distillery  Company, 
No.  9.  Mark  Lane. 

11  Notice  is  hereby  given,  that  the  directors  having 
resolved  on  making  a  call  of  5/.  a  share,  to  be  paid  on 
or  before  the  18th  instant,  and  also  on  issuing  shares  in 
lieu  of  scrip  receipts,  the  scrip-holders  are  therefore 
requested,  either  by  themselves  or  their  authorised 
agents,  to  attend  at  the  office  of  the  company,  No.  9. 
Mark  Lane,  for  the  purpose  of  paying  to  a  committee 
of  directors  the  amount  of  the  shares  held:  also  for 
the  purpose  of  exchanging  scrip  for  the  shares,  and  of 
signing  the  deed  of  settlement,  which  has  been  approved 
of  by  the  standing  counsel  and  the  directors.  Should  it 
be  inconvenient  for  any  scrip-holder  to  attend  for  the 
purpose  of  signing  the  deed,  printed  forms  of  powers 
of  attorney  may  be  procured  at  the  office,  empowering 
persons  to  execute  the  deed  for  them ;  it  being  deter- 
mined by  the  directors  that  no  scrip-holder  can  receive 
shares  for  scrip  until  he  has  first  signed  the  deed  of 
settlement ;  and  no  scrip  can  be  exchanged  for  shares 
after  Monday  the  18th  instant 

W.  Lane,  See." 
On 


Clifton. 
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On  the  25th  of  July  the  following  letter  was  addressed        1830. 
by  the  secretary  to  the  subscribers :  —  p0x 

"  Imperial  Distillery  Company,  9.  Mark  Lane, 
July  25.  1825. 

"  Sir,  —  I  am  directed  to  remind  you  that  the  deed 
of  settlement  of  this  company,  which  has  been  approved 
by  the  standing  counsel,  and  signed  by  the  directors  and 
many  of  the  subscribers,  now  awaits  your  signature;  and 
that  unless  the  same  be  signed  and  the  second  instal- 
ment of  51.  per  share  paid  immediately,  the  shares 
unpaid  for  will  be  forfeited ;  the  directors  having  made 
engagements  highly  advantageous  to  the  company,  which 
will  preclude  further  time  being  allowed. 

W.  Lane,  Sec." 

On  the  12th  of  August  the  directors  advertised  that 
the  deposits  would  become  forfeited  on  all  scrip  for 
which  the  deed  of  settlement  was  not  signed,  and 
the  first  call  paid  on  or  before  the  23d.  And  on 
the  27th  of  August  another  advertisement  appeared, 
declaring  that  such  deposits  on  the  now  outstanding 
scrip  were  forfeited  &r  the  use  and  benefit  of  the  pro- 
prietors, and  authorising  applications  to  be  made  for 
the  shares  so  forfeited. 

On  the  second  call  being  paid,  the  scrip  receipt  was 
given  up  and  a  fresh  paper  issued,  denominated  a  share. 
That  share-paper  was  in  the  following  form :  — 

"  Imperial  Distillery  Company.  Capital,  600,000/. 
Shares,  12,000;  50/.  each.  No.  635.  This  is  to  certify, 
that  John  Smith,  of  London,  hath  paid  the  sum  of  5/. 
upon  the  above-mentioned  share  in  this  company,  and 
that  he  is  entitled  to  the  same  share,  subject  to  the 
future  instalments  to  be  made  thereon,  and  to  the  laws 
and  regulations  of  the  company  as  contained  in  the 
deed  of  settlement  establishing  die  same;  and  also  sut>» 

ject 
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18 SO.       ject  to  such  bye-laws  laws  and  regulations  as  may  be 
made  by  the  directors  of  the  company. 

John  Dunston,  1 

Rob.  Hone,         >  Directors." 

W.  A8TON,  J 

(Indorsed) 
"  Second  instalment 
"  Received  the  18th  of  July  1825,  the  sum  of  5/.,  the 
amount  of  the  second  call  on  the  annexed  shares. 

W.  Lane,  Sec" 

A  third  call  was  made  by  the  directors  in  the  latter 
end  of  the  year  1825. 

On  the  6th  of  December  1825,  the  Defendants  Green 
and  Hartley^  who  had  paid  the  second  call,  received  the 
following  letter :  — 

"  Imperial  Distillery  Company. 
"  Sir,  —  I  am  instructed  by  the  directors  of  this 
company  to  remind  you  that  you  have  not  paid  the 
third  instalment  on  the  shares  held  by  you  herein,  and 
to  request  that  you  will  forthwith  pay  the  same,  as  no 
extension  of  time  can  be  allowed,  an  early  payment 
being  necessary  to  carry  into  effect  the  objects  and 
operations  of  the  company. 

W.  Lane,  Sec." 
On  the  23d  of  December  the  following  letter  was  also 
received  by  the  Defendant  Green  from  the  secretary:  — 
"  Imperial  Distillery  Company,  9.  Mark  Lane. 
"  Sir,  —  The  directors,  on  inspecting  the  list  of  sub^ 
scribers  to  this  company,  have  found  with  much  sur- 
prise your  name  amongst  those  who  have  omitted  to 
pay  the  third  instalment.     I  request,  therefore,  you  will 
immediately  pay  the  same,  in  order  that  the  necessary 
arrangements  may  be  completed,  and  that  I  may  report 
thereon  at  the  next  meeting. 

W.  Lane,  Sec." 
These 
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These  letters  having  passed  unheeded,  the  secretary 
wrote  a  third  letter  on  the  14th  January  1826  to  the 
Defendants  Green  and  Hartley. 

"  Imperial  Distillery  Company,  9.  Mark  Lane. 

"  Sir,  —  I  am  now  for  the  last  time  instructed  by  the 
directors  to  inform  you,  that  unless  the  third  call  of  51. 
per  share  on  the  shares  held  by  you  be  paid  on  or  before 
the  21st  instant,  at  the  office  of  the  company,  you  will 
be  considered  no  longer  a  shareholder  under  the  deed 
of  settlement,  but  as  having  abandoned  all  interest  in  the 
concern ;  and  the  shareholders  who  may  have  paid  will 
then  be  deemed  the  only  parties  interested  in  the  funds 
and  concerns  of  the  company,  and  they  will  forthwith 
adopt  such  measures  as  they  think  fit,  and  will  no 
longer  hold  you  answerable  for  any  further  instalment, 
or  entitled  to  receive  back  any  sums  whatsoever. 

"  I  repeat  that  this  is  the  last  notice  which  will  be  sent, 

and  that  the  line  of  conduct  in  case  of  your  non-pay* 

ment  will  be  rigidly  adhered  to. 

W.  Lane,  Sec." 

Upon  these  facts,  Tindal  C.  J.  left  it  to  the  jury  to 
say,  1st,  Whether,  when  the  contract  was  entered  into 
with  the  Plaintiff,  all  the  Defendants  were,  as  partners, 
entitled  to  a  share  of  the  profits  of  the  concern. 

Sdly,  Whether,  if  this  were  an  inchoate  partnership, 
the  Defendants  had  legally  withdrawn  themselves  from 
the  concern  before  the  partnership  was  complete. 

Sdly,  Whether,  in  such  case,  they  had  held  themselves 
out  as  partners. 

A  verdict  having  been  found  for  the  Plaintiff, 


1830. 


Taddy  Serjt,  in  Michaelmas  term,  on  behalf  of  the 
Defendants  Clifton  and  JVickey,  obtained  a  rule  nisi  to 
set  it  aside,  on  the  ground  that  the  first  point  had  been 
left  too  widely  to  the  jury,  being  rather  a  question  of 

Vol.  VI.  3  d  law 
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law  than  or  fact;  and  that,  on  the  second  and  third,  the 
verdict  was  against  the  evidence. 

Clifton.  Wilde  and  Bompas  Serjts.  shewed  cause  against  the 

rule,  and  Taddy  Serjt  supported  it ;  but  similar  rules 
having  been  obtained  and  supported  on  behalf  of  the 
other  Defendants  by  Adams  and  Jones  t  Seijts.,  and 
Bosanquet  J.  having  subsequently  joined  the  Bench,  the 
Court  desired  that  the  cause  might  be  argued  again  on 
the  single  question  of  partnership.     Accordingly, 

In  Easter  term,  that  point  was  again  argued  by  Bompas 
for  the  Plaintiff,  and  Taddy  for  all  the  Defendants. 

Argument  for  the  Plaintiff. 

The  question  in  cases  like  the  present  has  often  been 
unnecessarily  embarrassed  by  the  uncertain  meaning  at- 
tached to  the  word  partner  or  shareholder :  but  what- 
ever designation  it  may  be  proper  to  apply  to  the 
Defendants,  as  connected  with  the  Imperial  Distillery 
Company,  at  all  events  they  were  jointly  interested  in 
it;  and  if  jointly  interested,  they  are  jointly  liable  to 
the  Plaintiff.  As  early  as  March  the  company  was 
advertised  as  an  existing  company,  with  directors  ap- 
pointed and  announced.  Before  the  Plaintiff  was  em- 
ployed, the  Defendants  had  applied  for  shares,  had 
contributed  to  the  funds  of  the  concern,  and  those  con- 
tributions had  been  employed  collectively  with  others 
in  the  purchase  of  premises  for  carrying  on  the  business. 
If  at  this  period,  before  any  thing  further  had  been  done, 
it  had  been  resolved  to  abandon  the  concern,  and  the 
premises  had  been  resold  at  a  profit,  the  Defendants 
would  have  been  jointly  interested  in  and  entitled  to  a 
share  of  those  profits,  whether  a  partnership  had  been 
formally  constituted  by  deed  or  not.  It  follows,  there- 
fore, that  they  are  jointly  liable  to  the  demands  on  the 

concern. 
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concern.  This  company  was  not  protected  by  charter  1830. 
or  act  of  parliament,  and,  therefore,  though  it  consist  of 
never  so  great  a  number  of  members,  it  is  subject  to  the 
same  law  as  a  partnership  of  two  or  three.  In  Natusck 
v.  Irving  (a),  Lord  Eldon  says,  "  It  is  not,  I  apprehend, 
competent  to  any  number  of  persons,  in  a  partnership 
(unless  they  shew  a  contract  rendering  it  competent  to 
them)  formed  for  specified  purposes,  if  they  propose  to 
form  a  partnership  for  very  different  purposes,  to  effect 
that  formation,  by  calling  upon  some  of  their  partners 
to  receive  their  subscribed  capital  and  interest  and  quit 
the  concern ;  and,  in  effect,  merely  by  compelling  them 
to  retire  upon  such  terms,  so  to  form  a  new  company. 
This  would,  as  to  partnerships,  be  a  most  dangerous 
doctrine."  In  Rex  v.  Dodd  (b)  Lord  Ellenborough  says, 
"  Independent  of  the  general  tendency  of  schemes  of  the 
nature  of  the  project  now  before  us  to  occasion  pre- 
judice to  the  public,  there  is,  besides,  in  this  prospectus, 
a  prominent  feature  of  mischief;  for  it  therein  appears 
to  be  held  out  that  no  person  is  to  be  accountable 
beyond  the  amount  of  the  share  for  which  he  shall 
subscribe,  the  conditions  of  which  are  to  be  included  in 
a  deed  of  trust  to  be  enrolled.  But  this  is  a  mischievous 
delusion,  calculated  to  ensnare  the  unwary  public.  As 
to  the  subscribers  themselves,  indeed,  they  may  stipulate 
with  each  other  for  this  contracted  responsibility ;  but 
as  to  the  rest  of  the  world,  it  is  clear  that  each  partner 
is  liable  to  the  whole  amount  of  the  debts  contracted  by 
the  partnership."  And  this  principle  is  recognized  in 
Carlen  v.  Drury  (c),  Baldwin  v.  Lawrence  (tf),  and  nume- 
rous other  cases- 
Parties  have  been  holden  entitled  to  a  share  in  the 
profits  of  a  concern,  where  their  connection  with  it  has 
been  mtich  less  obvious  and  notorious  than  that  of  the 

(a)  G<xw  on  Partnersb.  404.  [e )  x  Fes,  W  B.  154. 

{£)  9  East,  5*7.  (d)  %  Sim.  Ctf  Stu.  18. 

S  G  2  Defendants 
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1830.  Defendants  in  the  present  case:  as  the  executors  of  a 
deceased  partner ;  Brown  v.  De  Tastet  (a) ;  or  minors ; 
Anon,  (J)  So  that  if  one  of  die  Defendants  had  pleaded 
in  abatement  the  non-joinder  of  the  rest,  the  Plaintiff 
could  not  with  safety  have  replied  that  they  were  not 
partners.  In  Ex  parte  Layton  (c)  it  was  held,  that  the 
words  "  and  Co."  were  sufficient  to  announce  a  dor- 
mant partnership,  and  to  entitle  the  defendant  to  plead 
it  in  abatement.  And  very  slight  acts  have  been 
deemed  such  a  holding  out  to  the  world  as  to  render  a 
party  responsible:  as  the  mere  delivery  of  a  bill  of 
parcels;  Young  v.  Astell(d);  the  payment  of  an  in- 
stalment towards  a  joint  undertaking;  Holmes  v.  Hig- 
gins  (e) ;  the  associating  together  and  subscribing  sums 
of  money  for  the  purpose  of  obtaining  a  bill  in  parlia- 
ment to  make  a  railway;  Kearsleyv.  Codd(g)9  Mmidday 
v.  Le  Blanc  (A) ;  the  contributing  to  the  funds  of  a  build- 
ing society;  Braithwaite  v.  Skqfield(i);  the  paying  a 
deposit  on  shares  in  a  trading  company,  and  afterwards 
signing  the  deed  of  partnership ;  Lanier  v.  Kershaw  (£)• 
Perring  v.  Hone  (/),  confirmed  by  Ellis  v.  ScAmack  («), 
and  NockcUs  v.  Crosby  (n),  are  decisions  in  point  to  esta- 
blish the  liability  of  parties  who  have  entered  on  an 
undertaking  such  as  the  present 

In  Bird  v.  Aston  (not  reported),  the  payment  of  a 
deposit  and  instalment  was  held  by  Lord  Tenterden 
sufficient  to  constitute  a  partnership,  except  as  to  one 
who  purchased  in  the  character,  of  a  broker. 

In  the  present  case,  the  exhibition  of  the  book  con- 
taining the  Defendants'  names,  and  their  payment  of  the 

!d)   z  Jacob.  384.  (b)  %  Carr.  &  P.  409. 

b)  %  Fes.  sen.  639.  (i)  9  B.  &  C.  401. 

(c)  6Fet.43*-  (i)   tM.  & M.  93. 

(d)  Cited  in  Waugb  v.  Car-  (/)  4  Bingb.  »8. 
ver9  %  H.  BL  242.  ( m )  5  Bingb.  5  %i. 

le)  iB.&C.i*  (»)  $B.  &C.814. 

[g)  a  Carr.&  P.  408. 

deposit 


in  the  Eleventh  Year  of  GEO.  IV.  787 

deposit  at  the  bankers,  were  acts  of  holding'themselves        1880. 
out  as  partners,  more  unequivocal  than  any  of  the  acts        " w  '  * 
relied  on  in  the  cases  cited.  v. 

If  the  Defendants  were  once  partners,  they  could  not      Clifton. 
divest  themselves  of  their  responsibility  except  by  a 
regular  dissolution   of  partnership.     Duvergier  v.  FeU 
lows  (a),  Goode  v.  Harrison,  (b) 

Argument  for  the  Defendants. 

This  was  an  inchoate,  not  a  complete  arrangement ; 
the  whole  was  in  Jleri  till  the  partnership  deed  was  fully 
signed ;  and  the  directors  who  gave  the  orders  to  the 
Plaintiff  were  responsible  to  him,  not  the  other  De- 
fendants, who  took  no  active  part  in  getting  up  the 
concern.  It  is  true,  there  is  no  difference  between  a 
partnership  of  five  and  a  partnership  of  5000.  But 
where  the  subject-matter  of  that  which  is  predicated  is 
uncertain;  where  the  members  are  uncertain;  where  the 
fund,  and  the  number  of  shareholders  required  by  a 
prospectus,  have  not  been  obtained ;  though  there  may 
be  an  intent  to  constitute  a  company  when  the  concern 
is  launched,  yet  till  that  intent  is  carried  into  effect  by 
the  execution  of  the  deed  which  is  to  be  the  bond  of 
union,  the  subscribers  to  the  undertaking  cannot  be 
called  partners.  These  Defendants  contracted  with  the 
directors  with  reference  to  a  company  or  undertaking  to 
be  established  on  a  certain  scale,  to  which  no  material 
approaches  were  ever  made.  The  first  call  was  paid  by 
no  more  than  2293  persons  instead  of  12,000;  the 
second  by  1106  only;  and  the  third  by  no  more  than 
fifty  or  sixty.  Without  proof,  therefore,  that  the  De- 
fendants attended  and  were  active  in  the  concern,  they 
are  neither  jointly  interested  nor  jointly  liable.  Brown 
v.  De  Tastet,  and  the  other  cases  in  equity,  turn  on  the 


(a)  $  Bingb.  348.  (A)  5  B.  Jtf  A.  147. 
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principle,  that  no  one  shall  use  the  property  of  another 
without  rendering  an  account;  but  they  determine  no- 
thing as* to  the  parties  in  whom  the  property  of  an 
inchoate  concern  shall  be  deemed  to  be  vested,  or  as 
to  the  exterior  liabilities  of  persons  who  propose  to 
engage  in  it  So  the  decision  in  Natusch  v.  Irving  pro- 
ceeds on  the  assumption,  that  the  undertaking  was  fully 
established,  and  the  parties  all  known  —  constabat  de 
materia,  constabat  de  persona*.  But  in  Vice  v.  Lady 
Anson  (<z)9  although  the  defendant  had  received  certifi- 
cates, and  had  acknowledged  herself  to  be  a  shareholder, 
she  was  holden  not  responsible  as  a  partner,  because 
she  had  not  been  constituted  such  by  any  regular  in- 
strument In  Lander  v.  Kershaw  all  the  defendants 
except  Barber,  who  had  signed  the  deed,  were  directors, 
and  as  such,  personally  responsible  for  the  orders  they 
had  given :  and  the  same  remark  applies  to  Kearsley  v. 
Codd  and  Maudday  v*  Le  Blanc.  In  Perring  v.  Hone, 
the  point  now  in  discussion,  namely,  whether  subscribers 
are  liable  in  respect  of  an  inchoate  undertaking,  was  never 
presented  to  the  Court  The  concern  with  which  the 
defendant  was  alleged  to  be  connected  had  been  long 
established,  and  the  only  question  was,  whether  he  bad 
divested  himself  of  his  interest  by  assigning  the  scrip, 
and  omitting  to  sign  the  partnership  deed ;  and  the 
propositions  ascribed  to  the  Chief  Justice,  that  "  all  who 
subscribed  to  the  partnership  fund  must  be  taken  to 
haye  assented  to  the  deed,  —  an  assent  which  the  plain- 
tiffs countenanced  by  afterwards  attempting  to  dispose  of 
their  interest,"  —  can  scarcely  be  deemed  law.  In  Ellis 
v.Schmceck  the  defendants  had  all  attended  meetings, 
and  had  been  active  in  the  concern.  In  Braithwaite  v. 
Skqfield  they  were  all  parties  to  the  resolution,  which 
was,  in  substance,  the  order  for  the  work  in  respect  of 
which  they  were  sued.     In  Bird  v.  Aston  there  was  a 


(«)  7  B.  &  C.  40?. 
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deed  executed  by  all.  And  in  Dickinson  v.  Valpy  (a\  1830. 
tried  before  Burrough  J.  at  the  Bridgewater  Summer 
assizes  1829,  Parke  J.  said,  upon  motion  for  a  new  trial 
in  the  Court  of  King's  Bench,  "  In  this  case,  it  is  very 
difficult  to  say  that  there  was  sufficient  evidence  to  go  to 
the  jury  that  the  defendant  actually  was  a  partner ;  be- 
cause all  the  acts  proved  and  relied  upon  at  the  trial 
were  equally  consistent  with  the  supposition  of  an  in- 
tention on  his  part  to  become  a  partner  in  a  trade  or 
business  to  be  afterwards  carried  on,  provided  certain 
things  were  done,  as  with  that  of  an  existing  partner- 
ship. There  is  a  great  difference  between  the  two  cases. 
If  there  is  a  contract  to  carry  on  any  business  by  way 
of  present  partnership,  between  a  certain  definite  num- 
ber of  persons,  and  the  terms  of  that  contract  are 
unconditional  or  complete,  I  have  already  said  that  the 
partners  give  to  each  other  an  implied  authority  to  bind 
the  rest  to  a  certain  extent.  But  if  a  person  agree  to 
become  a  partner  at  a  future  time  with  others,  provided 
other  persons  agree  to  do  the  same,  and  advance  stipu- 
lated portions  of  capital,  or  provided  any  other  previous 
conditions  are  performed,  he  gives  no  authority  at  all  to 
any  other  individual,  until  all  those  conditions  are  per- 
formed. If  any  of  the  other  intended  partners  in  the 
mean  time  enter  into  contracts,  it  seems  to  me  to  be 
clear  that  he  is  not  bound  by  them,  on  the  simple 
ground  that  he  has  never  authorised  them  ( always  sup- 
posing that  he  has  not  held  "himself  out,  directly  or 
indirectly,  to  the  party  with  whom  the  contracts  are 
made,  as  having,  in  substance,  given  that  authority).  In 
those  cases  in  which  a  Plaintiff  has  not  been  induced 
by  the  Defendant's  representation  to  give  credit  to  him, 
but  seeks  to  fix  him  because  he  has  really  authorised 
the  contract  to  be  made,  the  Plaintiff  must  shew  that 
authority,  and  an  authority  upon  condition  not  per- 
formed, is  no  authority  at  all." 

(a)  xoJB.  GfC.  140. 

3  G  4  In 
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1830*  In  Hartiey  y.  Kay  (a)  a  deed  had  been  executed,  and 

the  defendants  came  within  its  terms ;  but  in  Bourne  v. 
Freeth[b)  the  defendant  was  holden  not  a  partner,  be- 
cause the  partnership  was  contemplated  only*  not  exe- 
cuted. Lord  Tenterden  said,  cc  The  question,  whether 
he  did  hold  himself  out  to  the  world  as  a  partner, 
depends  entirely  on  the  effect  of  the  prospectus  which 
he  signed.  That  instrument  indicates  that  a  company 
was  about  to  be  formed,  not  that  one  was  actually 
formed.  It  shews  only  that  it.  was  in  the  contemplation 
of  the  parties  who  had  subscribed  their  names  to  it,  to 
establish  a  company  on  certain  conditions.'9 

In  the  present  case  every  thing  remained  to  be  ac- 
complished, and  it  would  be  impossible  to  say  with 
whom  the  Defendants  were  associated;  whether  with 
those  who  had  signed  the  deed,  or  those  who  had  not 
signed  i  or  with  those  who  had  paid  the  first  instalment, 
and  not  the  second ;  or  the  second,  and  not  the  third. 
The  payments  made  by,  and  the  letters  addressed  to,  the 
Defendants,  gave  them  no  actual  interest ;  but  merely  a 
possible  interest  in  case  the  undertaking  should  be 
brought  to  bear.  The  directors  are  the  persons  solely 
responsible  for  the  expenses  of  such  a  concern;  Nockells 
v.  Crosby ;  if,  indeed,  the  plaintiff  can  have  any  claim 
at  all  upon  engaging  with  an  association,  at  that  time, 
illegal.    Josephs  v.  Pebrer.  (c) 

In  reply  it  was  urged,  that  a  deed  was  not  essential  to 
the  establishment  of  a  partnership  i  that  many  partner- 
ships are  conducted  without:  that  it  is  immaterial  to  the 
public  whether  the  partners  observe  the  terms  of  their 
agreement  among  themselves;  and  that  an  individual  who 
gives  credit  can  enquire  no  farther  than  for  the  nanies 
announced  at  the  place  where  the  business  of  the  com- 
pany is  conducted.  Vice  v.  Lady  Anson  was  a  case 
touching  an  interest  in  a  mine,  and  turned  on  the  point 
that   nothing   had  been  done  to  give  the  defendant 

(*)  9  B.  fcf  C.  3S*-     (*)  9B.&C.  639.     (c)  3  &  &T  G.  639- 
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an  interest  in  real  property.  In  Dickinson  v.  Valpy,  1830. 
Parke  J*  stood  alone  in  the  positions  cited.  In  Harvey 
v.  Kay,  Lord  Tenterden  relied  on  the  defendant's  letters 
as  being  conclusive  against  him :  and  in  Bourne  v.  Freeth 
the  undertaking  was  never  actually  commenced,  like  the 
present,  by  the  purchase  of  premises  and  the  employ- 
ment of  tradesmen. 

Cur.  advs  vult. 

Tin dal  C.  J.  This  action  was  brought  by  the  Plain- 
tiff against  the  seven  Defendants,  to  recover  the  amount 
of  a  demand  for  goods  sold  and  delivered  by  the  Plaintiff 
to  the  Defendants,  and  for  work  and  labour  done  and 
materials  found  by  the  Plaintiff  for  them,  and  at  their 
request. 

It  appeared  at  the  trial  of  this  cause  at  GuildJiall,  that 
the  contract,  upon  which  the  action  was  founded,  was 
not  made  personally  and  individually  with  the  Defend- 
ants, but  with  the  chairman  and  directors  of  a  certain 
joint  stock  company  called  the  "  Imperial  Distillery 
Company;"  the  contract  being  a  tender  sent  in  by  the 
Plaintiff  on  the  18th  of  July  1825,  addressed  to  such 
chairman  and  directors*  in  answer  to  an  advertisement 
which  had  been  published  by  the  directors  on  the  24th 
of  June,  stating  their  readiness  to  receive  tenders  for  the 
supply  and  erection  of  the  works  in  question.  But  it 
was  contended  at  the  trial,  that  upon  the  evidence  in 
this  case,  the  seven  Defendants  must  be  considered  part- 
ners in  this  company,  or,  if  not  partners,  that,  at  all 
events,  they  had  allowed  themselves  to  be  so  held  out  to 
the  Plaintiff,  and  were  therefore  bound  by  the  contract 
of  the  directors,  and  liable  to  the  payment  of  the 
Plaintiffs'  demand. 

Three  questions  were  left  to  the  jury  at  the  trial : — 
first,  whether,  at  the  time  of  making  this  contract,  the 
defendants  were  partners  in  this  joint  concern;  in  which 
case  the  jury  were  told   the  verdict  must  be  for  the 

Plaintiff: 
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1880.  Plaintiff:  secondly,  admitting  they  were  not  partners  in 
fact,  whether  they  had  by  their  conduct  held  themselves 
out  to  the  Plaintiff  as  partners,  or  allowed  themselves 
to  be  so  represented  at  the  time  of  making  this  contract; 
in  which  case,  also,  the  jury  were  directed  to  find  for  the 
Plaintiff:  and,  thirdly,  whether,  admitting  the  Defend- 
ants to  have  been  at  one  time  dormant  partners  in  this 
concern,  any  one  of  them  bad  ceased  to  be  a  partner  be- 
fore the  contract  in  question  was  made ;  in  which  case 
the  jury  were  told  they  were  to  find  for  the  Defendants. 

The  jury  found  a  general  verdict  for  the  Plaintiff  for 
the  amount  of  his  demand ;  and  the  case  comes  now 
before  the  Court,  upon  a  rule  obtained  by  the  Defend- 
ants to  set  aside  that  verdict,  and  for  a  new  trial ;  as 
well  upon  the  ground  that  the  direction  on  the  first 
point  was  not  a  proper  direction,  as  also  that  the  verdict 
was  against  the  evidence  given  in  the  cause. 

The  main  and  important  question  in  this  case  un- 
doubtedly is,  whether,  under  the  circumstances  proved 
at  the  trial,  the  Defendants  were  actually  partners  in  the 
Imperial  Distillery  Company;  for,  if  partners,  the 
general  principle  which  governs  all  partnerships  in 
trade  would  apply  to  the  present  case  —  that  each  in- 
dividual partner  constitutes  the  others  his  agents  for  the 
purpose  of  entering  into  all  contracts  for  him  within  the 
scope  of  the  partnership  concern ;  and,  consequently, 
that  he  is  liable  to  the  performance  of  all  such  contracts, 
in  the  same  manner  as  if  entered  into  personally  by 
himself. 

But  before  we  give  our  judgment  upon  this,  the  prin- 
cipal question,  it  may  be  convenient  to  clear  the  case  of 
the  second  point  which  has  been  made,  viz.  whether 
the  Defendants  have  held  themselves  out  to  the  world 
generally,  or  to  the  present  Plaintiff  in  particular,  as 
partners  in  the  present  concern ;  for,  if  such  should  be 
the  result  of  the  evidence,  it  would  render  any  inquiry 
into  the  first  question  altogether  immaterial. 

Now, 
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Now,  the  evidence  upon  which  the  Plaintiff  contends  18S0. 
that  the  Defendants  permitted  themselves  to  be  repre- 
sented to  the  Plaintiff  as  partners  in  the  concern  is, 
that  the  secretary  to  the  company  had  prepared  a  book 
containing  a  list  of  the  names  of  all  those  persons  to 
whom  shares  had  been  allotted  in  the  concern,  in  which 
list  the  names  of  the  seven  Defendants  had  been  in- 
cluded ;  that  this  list  had  been  left  with  the  bankers  of 
the  company  to  enable  them  to  receive  the  deposits  from 
the  contributors,  upon  which  list  the  payments  had  been 
made  and  receipts  given  at  the  banking-house;  and 
that  a  copy  of  it  was  lying  upon  the  table  of  the 
counting-house  belonging  to  the  company,  where  it 
was  seen  by  the  Plaintiff  when  he  called  upon  the 
subject  of  the  contract;  and  that,  on  one  occasion, 
when  the  Plaintiff  was  expressing  a  doubt  about  trusting 
such  a  numerous  company,  the  secretary  opened  the 
book,  and  the  Plaintiff  looked  over  some  of  the  names. 

The  book  itself,  when  referred  to,  contained  lists,  on 
the  different  pages,  of  the  names  of  the  several  persons 
to  whom  shares  had  been  allotted,  arranged  alpha- 
betically, one  leaf  being  assigned  to  qpch  letter  of  the 
alphabet,  and  the  whole  number  of  names  consisted  of 
upwards  df  200;  so  that  the  merely  opening  the  book 
in  the  counting-house  and  seeing  some  of  the  names 
could  not,  in  the  ordinary  course  of  things,  give  any 
intimation  to  the  Plaintiff  that  the  names  of  the  seven 
Defendants  were  included  in  the  lists.  Indeed,  it  is  not 
argued  on  the  ground  that  the  Plaintiff  saw  the  names 
of  the  Defendant^  in  this  list,  but  that  the  bare  circum- 
stance that  their  names  were  included  in  such  list  used 
for  the  purposes  above  specified,  by  their  own  per- 
mission, was  a  sufficient  holding  themselves  out  to  the 
world  as  partners  in  the  company. 

But,  in  the  first  place,  there  was  no  evidence  that 
the  Defendants  knew  of  the  existence  of  any  copy  of 
the  list  at  the  counting-house;  still  less,  any  evidence 

that 
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18  SO.        that  such  list  was  made  up,  or  shewn  to  any  one,  with 
~*  their  permission  or  knowledge.     The  holding  ones-self 

v#  out  to  the  world  as  a  partner,  as  contradistinguished 

Clifton,  from  the  actual  relation  of  partnership,  imports  at  least 
the  voluntary  act  of  the  party  so  holding  himself  out. 
It  implies  the  lending  of  his  name  to  the  partnership ; 
and  is  altogether  incompatible  with  the  want  of  know- 
ledge that  his  name  has  been  so.  used.  Thus,  in  the 
ordinary  instances  of  its  occurrence,  where  a  person 
allows  his  name  to  remain  in  a  firm,  either  exposed  to 
the  public  over  a  shop-door,  or  to  be  used  in  printed 
invoices  or  bills  of  parcels,  or  to  be  published  in  ad- 
vertisements, the  knowledge  of  the  party  that  his  name 
is  used,  and  his  assent  thereto,  is  the  very  ground  upon 
which  he  is  estopped  from  disputing  his  liability  as  a 
partner. 

That  there  must  have  been  some  list  of  the  sub- 
scribers to  so  numerous  a  company,   the  Defendants 
may,  indeed,  be  taken  to  have  known ;  it  would  have 
been  impossible  to   make  calls   for   deposits,   to  give 
notices,  or  to  do  any  of  the  acts  necessary  for  carrying 
on  the  concern^without  a  written  list  of  the  names  of 
subscribers.     So   far,   therefore,   the   authority  of  the 
Defendants  to  the  existence  of  a  list  may  be  assumed. 
But  that  implies   no  authority  whatever  that  a  copy 
should  be  made  out  to  lie  in  the  counting-house,  for  the 
purpose  of  being  shewn  to  strangers  who  might  demand 
to  look  at  it.     And  still  less  could  the  list  left  with  the 
bankers  be  considered  as  making  any  communication  to 
the  world  with  the  assent  of  the  Defendants.     That 
list  was  a  matter  in  strict  confidence  and  privity  be- 
tween the  banker  who  received  the   money,  and  the 
party  who  called  with  the  letter  in  his  hand  and  paid 
the  deposit.     It  held  out  no  information  to  the  public, 
because  not  communicated  to  any  third  person  what- 
soever.    Even  upon  the  face  of  the  book  itself,  it  con- 
veyed no  information  of  the  relation  in  which  the  par- 
ties 
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ties  stood  to  each  other ;  as  it  contained  nothing  but  1830. 
a  long  list  of  names,  without  any  notice  or  heading 
whatever;  leaving  it  altogether  uncertain  whether  the 
persons  named  are  partners  in  any  concern  actually 
established,  or  merely  subscribers  to  a  projected  part- 
nership :  and  as  to  the  receipt  given  by  the  bankers  for 
the  deposit,  and  called  the  scrip  receipt,  it  could  give 
no  information  to  any  one;  for  it  was  a  receipt  given  to 
the  directors  eo  nomine,  and  not  to  the  individual 
paying  the  money. 

But,  without  reference  to  the  information  which  the 
Plaintiff  actually  received  from  the  book,  we  think  the 
communication  of  this  book  was  no  act  done  by  the  De- 
fendants themselves,  or  by  their  authority  or  permission, 
so  as  to  make  them  nominal  and  ostensible  partners,  in 
contradistinction  to  real  partners  or  sharers  in  the  profits 
of  the  concern ;  so  that  the  verdict,  if  it  rested  on  this 
part  of  the  evidence,  cannot  be  supported. 

The  question,  therefore,  must  be  considered,  whether, 
upon  the  facts  of  this  case,  the  Defendants  were  partners 
in  the  Imperial  Distillery  Company  with  the  directors 
and  other  shareholders,  at  the  time  this  contract  was 
made :  for,  by  the  general  rule  of*  law  relating  to  part- 
nerships in  trade,  each  would  then  be  liable  to  the 
debts  of  the  whole  company  contracted  in  the  course  of 
the  trade.  This  is  a  consequence  not  confined  to  the 
law  of  this  country,  but  extending  generally  through- 
out Europe;  and  it  is  founded,  partly  on  the  desire  to 
favour  commerce,  that  merchants  in  partnership  may 
obtaiu  more  credit  in  the  world  ;  and,  more  especially, 
on  the  principle  that  the  members  of  trading  partner- 
ships are  constituted  agents  the  one  for  the  other,  for 
entering  into  contracts  connected  with  the  business  and 
concerns  of  the  partnership ;  so  that  by  the  contracts  of 
the  agent  all  his  principals  are  bound.  (SeePothier,  Traiti 
duContr&t  de  Society  ch.6.  s.  1.)  The  question,  there- 
fere,  becomes  this,  —  whether,  at  the  time  of  this  con- 
tract 
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1830.        tract  made  by  the  directors,  the  relation  between  the 
Defendants  and  than  was  such,  that  the  directors  were 
constituted  the  agents  of  the  Defendants  to  bind  them 
CuwoN.      by  their  contracts  ? 

The  first  act  done  on  the  part  of  the  Defendants  is  an 
application  by  letter  from  each  of  them,  except  one, 
requesting  the  name  of  the  party  to  be  inserted  for  a  cer- 
tain number  of  shares  in  the  Imperial  Distillery  Com* 
pany,  and  engaging  to  make  payment  thereon.  All 
these  letters  appear  to  have  been  written  between  the 
2d  and  21st  of  March  ;  and  so  completely  was  the  com- 
pany unformed  at  the  time,  that  the  letters  were  ad- 
dressed to  Messrs.  Fishers  and  Norcutt,  who  acted  as 
solicitors  for  the  persons,  whoever  they  might  be  (for  it 
does  not  distinctly  appear),  who  were  endeavouring  to 
establish  the  concern.  On  the  19th  of  March  a  public 
meeting  was  held,  which  was  attended  by  many  persons, 
whether  by  the  Defendants  or  not,  there  is  no  evidence* 
at  which  meeting,  according  to  the  language  of  the 
secretary,  "  the  company  was  formed." 

On  the  23d  of  March  an  advertisement  appears,  headed, 
"  Imperial  Distillery  Company ;  —  capital  600,000/,,  in 
12,000  shares  of  50/.  each ; "  giving  the  names  of  the 
trustees  and  other  officers,  and  adverting  to  other  par- 
ticulars which  it  will  be  necessary  to  refer  to  afterwards. 

It  was  not  until  the  24th,  the  day  following  the  ad- 
vertisement, that  an  answer  was  sent  to  the  different 
applicants,  signed  by  the  secretary,  who  had  been  ap- 
pointed in  the  mean  time,  informing  them  that  the 
directors  had  appropriated  a  certain  number  of  shares 
to  each,  and  requesting  them  to  pay  the  deposit  of  five 
pounds  per  share  before  the  28th  of  March, 

Now,  the  advertisement  described  the  proposed  un- 
dertaking as  "  The  Imperial  Distillery  Company."  It 
is  said  this  description  assumes  that  it  is  a  company 
already  formed :  but  the  very  circumstance  of  publish- 
ing an  advertisement  proves  that  it  was  only  a  project 

for 
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for  a  company,  not  a  company  actually  formed ;  for  if  1 830. 
the  600,000/.  had  been  subscribed,  and  the  12,000 
shares  allotted,  why  publish  an  advertisement?  It 
could  only  be  intended  for  the  purpose  of  inducing 
others  to  subscribe.  The  description  employed  in  the  ad- 
vertisement of  the  advantages  to  be  gained  by  the  sub- 
scribers, proves  also  the  object  of  the  publication ;  and 
the  conclusion  points  more  directly  to  the  Juture  form- 
ation of  a  company :  it  states,  that  "  A  deed  of  settle- 
ment will  be  prepared  forthwith,  which  mu$t  be  executed 
within  thirty  days  after  the  same  shall  be  ready  for  that 
purpose ;  and  every  person  who  shall  neglect  to  execute 
the  same  within  that  time  shall  forfeit  all  share  and 
interest  in  the  company.  The  deed  is  to  contain  all 
such  clauses  and  conditions  as  the  standing  counsel  and 
solicitors  to  the  company  shall  deem  necessary.  The 
shares  will  be  forthwith  allotted ;  and,  until  offices  are 
taken,  all  communications  are  requested  to  be  made  to 
the  directors,  at  the  City  of  London  Tavern." 

Now,  this  advertisement  is  the  basis  of  the  contract 
between  the  parties ;  it  is  upon  the  footing  of  this  pro- 
spectus, that  the  seven  Defendants  had  their  shares 
allotted  to  them,  and  paid  their  deposits :  if  they  are 
not  partners  under  this  agreement,  they  are  not  partners 
under  any ;  for  they  neither  exchanged  their  scrip-re- 
ceipts for  certificates  of  shares ;  nor  executed  the  deed 
when  prepared;  nor  paid  a  second  call  when  made; 
nor  appeared  at  any  meeting ;  nor  interfered  with  any 
concerns  of  the  company  ;  nor  did  any  act  subsequent 
to  the  making  this  contract ;  nor  any  act  before,  other 
than  applying  for  shares  and  paying  the  deposit  of  51. 
per  share,  when  they  learnt  from  the  letter  of  the  secre- 
tary that  a  certain  number  of  shares  was  appropriated 
to  them. 

The  paying  of  the  deposits   must  undoubtedly  be 
taken  to  imply  an  assent  to  the  terms  of  the  advertise- 
ment ; 
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menl;  that  is,  an  assent  to  become  partners  in  a  com- 
pany raising  a  capital  of  600,000/.,  consisting  qf  12,000 
shares,  and  to  be  governed  by  a  deed  which  should 
contain  the  clauses  and  conditions  to  be  agreed  on  in 
future :  but  we  think  it  implies  nothing  more ;  and  that 
it  cannot  be  construed  as  an  assent  to  the  terms  of  a 
partnership  already  formed. 

When,  therefore,  instead  of  an  allotment  of  12,000 
shares,  the  utmost  that  were  ever  allotted  scarcely  ex- 
ceeded 7500;  when,  out  of  that  number,  no  more  than 
2300  ever  paid  the  first  instalment;  when  not  half  the 
latter  number  paid  the  second  instalment,  and  only  sixty- 
five  subscribers  signed  the  deed;  we  think  the  sub- 
scribers were  at  liberty  to  say,  This  was  not  the  trading 
company  upon  which  we  paid  our  deposit ;  neither  the 
capital,  nor  the  number  of  shares,  bearing  any  reasonable 
proportion  to  the  original  plan  and  project.  And  this 
the  more  especially,  because,  by  the  terms  of  the  ad- 
vertisement, they  were  taught  to  expect  that  the  utmost 
risk  which  they  encountered  was  the  loss  of  all  share 
and  interest  "  in  the  concern  "  upon  their  refusal  to 
execute  the  deed ;  which  loss  they  appear  to  have  sub- 
mitted to. 

There  are  no  facts  subsequent  to  the  payment  of  the 
deposit  which  in  any  manner  affect  the  seven  Defend- 
ants. On  the  30th  of  June  the  deed  was  prepared  for 
signature,  and  shortly  afterwards  signed  by  the  directors, 
and  those  of  the  shareholders  who  paid  the  second  in- 
stalment, not  exceeding  sixty-five  in  number :  and  it  is 
not  immaterial  to  observe,  that  so  little  was  the  partner- 
ship considered  as  fixed  before  the  execution  of  the 
deed,  that,  according  to  the  evidence  of  the  secretary, 
any  person  producing  a  scrip  receipt,  and  paying  a 
second  call,  whether  an  original  subscriber  or  not,  was 
permitted  to  execute  the  deed.  The  Defendants,  bow- 
ever,  on  this  record,  with  the  exception  of  Plummer, 

never 
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never  executed  the  deed;  nor  did  any  more  thau  two  of        1880; 
them  ever  pay  the  second  instalment 

On  the  16th  of  July  there  was  an  advertisement  in  the 
Gazette,  making  a  second  call  for  5/.,  and  informing  the 
subscribers  "  that  it  had  been  determined  by  the  di- 
rectors, that  no  scrip-holder  could  receive  shares  for 
scrip  until  he  had  first  signed  the  deed  of  settlement, 
and  no  scrip  could  be  exchanged  for  shares  after  Monday 
the  18th  instant" 

The  Defendants,  except  as  above,  neither  exchanged 
their  scrip,  nor  executed  the  deed.  On  the  12th  of 
August  the  directors  advertised  that  the  deposits  would 
become  forfeited  on  all  scrip  for  which  the  deed  of  set- 
tlement was  not  signed,  and  the  first  call  paid  on  or 
before  the  23d.  And  on  the  27th  of  August  a-  second 
advertisement  appeared,  declaring,  "  that  such  deposits 
on  the  now  outstanding  scrip  were  forfeited  for  the  use 
and  benefit  of  the  proprietors ;  and  authorizing  applica- 
tions to  be  made  for  the  shares  so  forfeited." 

At  this  moment,  therefore,  the  consequence  had  fol- 
lowed which  the  original  prospectus  had  declared,  viz. 
"  the  forfeiture  of  the  deposits,  •  and  all  interest  and 
share  in  the  concern ; "  and  no  subsequent  offer  by  the 
directors,  to  allow  the  subscribers  to  be  restored  to 
their  shares  upon  the  execution  of  the  deed,  could  alter 
their  relation  to  each  other,  unless  assented  to  by  them- 
selves. • 

Upon  this  first  question,  therefore,  whether  a  partner- 
ship was  actually  formed,  we  think,  if  the  right  to  par- 
ticipate in  the  profits  of  a  joint  concern  is  to  be  taken, 
as  undoubtedly  it  ought  to  be,  as  a  test  of  a  partnership, 
these  Defendants  were  not  entitled  at  any  time  to  de- 
mand a  share  of  profits,  if  profits  had  been  made; 
inasmuch  as  they  had  never  fulfilled  the  conditions  upon 
which  they  subscribed.  We  thinkthe  matter  proceeded  no 
further,  than  that  the  Defendants  bad  offered  to  become 
partners  in  a  projected  concern,  and  that  the  concern 
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1830.        proved  abortive  before  the  period  at  which  the  partner- 
'  '  ,_        ship  was  to  commence :  and,  therefore,  with  respect  to 
v,  the  agency  of  the  directors,  which  is  the  legal  conse- 

Currow.  quence  of  a  partnership  completely  formed,  we  think  the 
directors  proceeded  to  act  before  they  had  authority 
from  these  Defendants;  for  they  began  to  act  in  the 
name  of  the  whole,  before  little  more  than  half  the 
capital  was  subscribed  for,  or  half  the  shares  were 
allotted.  The  persons,  therefore,  who  contracted  with 
v  the  directors,  must  rest  upon  the  security  of  the  di- 

rectors, who  made  such  contract,  and  of  those  sub- 
scribers, who,  by  executing  the  deed,  have  declared 
themselves  partners,  and  of  any  who  have  by  their  sub- 
sequent conduct  recognized  and  adopted  the  acts  and 
contracts  of  the  directors ;  but  they  have  not  the  security 
of  the  present  Defendants,  who  are  not  proved  by  the 
evidence  to  stand  in  any  one  of  such  predicaments. 

It  is  unnecessary  to  advert  to  any  of  the  cases  which 
have  been  referred  to,  each  of  which  must  rest  upon  its 
own  peculiar  circumstances;  except  that  with  respect  to 
Perring  v.  Hone,  decided  in  this  court,  we  think  it  right 
to  observe,  that  the  great  point,  whether  there  was  a 
partnership  or  not,  does  not  appear  to  have  been  made 
the  prominent  subject  of  argument,  but  to  have  been 
rather  assumed  than  disputed ;  for  the  advertisement  or 
prospectus  was.  not  brought  to  the  attention  of  the  Court, 
nor  is  there  any  argument  upon  the  terms  of  it.  It  is 
not  incompatible  with  that  determination,  that  the  Court 
might  have  held  the  proof  of  partnership  incomplete,  if 
the  same  materials  bad  been  brought  before  them  which 
are  presented  to  us. 

Upon  the  view  which  we  have  taken  of  the  two  first 
questions  Jn  this  case,  it  becomes  unnecessary  to  give 
any  opinion  on  the  third,  as  to  the  divesting  of  the  liabi- 
lity of  any  of  the  Defendants  by  the  sale  of  their  scrip 
before  this  contract  was  entered  into. 

On 
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On  the  whole,  therefore,  we  make  the  rule  absolute  1830. 
for  setting  aside  the  verdict  for  the  Plaintiff,  upon  the 
broad  ground,  that  we  do  not  think,  under  the  circum- 
stances proved,  the  directors  had  any  authority  to  bind 
these  Defendants  by  the  contract  upon  which  the  action 
is  founded* 

Rule  absolute. 


WoMERSLEY  t>.  BoUSFIELD.  *™*  **• 

ANDREWS  Serjt.  moved  that  ftie  Defendant,  who  A  prisoner  in 

had  been  in  custody  in   execution  for  debts  not  custody  for 
.  .      «      i  i  *        ■       debt««ceed- 

amounting  to  500/.,  might  be  brought  up  under  the  ing3oo/.is 

compulsory  clause  of  the  Lords'  Act,  the  Plaintiff  having  l»We  *°  ** 

given  him  the  twenty  days'  notice  of  his  intention  to     j^ ^e^om- 

require  a  true  account  of  all   his  real  and  personal  pulsory  clause 

estate,  and  all  incumbrances  affecting  the  same.     Since  °* the  LonJs 

the  motion,  he  had  been  charged  in  execution  at  the  suit 

of  another  creditor  for  500/. ;  upon  which 

Bompas  Serjt.  contended,  that  he  ought  not  to  be  sub- 
jected to  the  compulsory  power  in  the  act  of  33  G.  3. 
c.  5. ;  inasmuch  as  the  effect  would  be  to  take  from  him 
all  his  property,  and  still  leave  him  at  the  mercy  of  the 
second  execution. 

There  being  a  suspicion  that  the  detainer  was  collu- 
sive, the  Court  remanded  the  prisoner  for  a  week; 
when,  upon  his  declining  to  give  in  a  proper  schedule, 
be  was  remanded  for  sixty  days,  subject  to  the  conse- 
quences of  his  contumacy,  the  Court  being  of  opinion 
that,  notwithstanding  the  second  execution,  he  was 
within  the  operation  of  the  statute. 


See  Chappell v.  Ashley  $B.&  A. 537. 
S  H  9 


CASES  in  TRINITY  TERM. 


REGULA  GENERALIS. 

It  is  ordered,  That  from  henceforth,  in  all  special 
arguments  in  this  Court,  notice,  in  writing,  of  the  points 
which  are  intended  to  be  insisted  upon  by  each  of  the 
parties  be  delivered  to  the  Judges  at  their  chambers 
two  days  before  the  day  on  which  the  case  shall  be  set 
down  for  bearing,  either  by  marking  the  points  in  the 
margin  of  the  books  delivered  to  the  Judges,  or  on 
separate  paper:  and  that  each  of  the  parties  do,  within 
the  same  time,  leave  a  copy  of  such  notice  at  the  cham- 
bers of  the  Lord  Chief  Justice,  to  be  delivered  to  the 
adverse  party  upon  his  application. 

N.J3.  Tindal. 

J.  A,  Park. 

S.  Gaselee. 

J.  B.  Bo8ANgU£T. 


MEMORANDUM. 

His  Majesty  King  George  the  Fourth  died  on  Satur- 
day, the  26th  June,  upon  which  occasion,  only  one 
Judge  sat  in  each  Court  for  the  purpose  of  taking  bail. 


AN 

INDEX 


TO  THE 


PRINCIPAL    MATTERS 


CONTAINED   IN   THIS   VOLUME. 


ACCORD  AND  SATIS- 
FACTION. 

Certain  stock  of  the  Plaintiffs'  was 
transferred  under  a  forged  power 
of  attorney :  The  Bank  of  Eng- 
land offered  to  replace  the  stock, 
if  the  Plaintiffs  would  first  prove 
the  amount  under  a  commission 
of  bankruptcy  issued  against  a 
firm  in  which  the  forger  of  the 
power  had  been  a  partner :  after 
this  offer  the  Plaintiffs  received 
a  dividend,  and  engaged  to 
tender  a  proof  of  their  demand 
under  the  commission  of  bank- 
ruptcy : 

Held,  that  they  could  not  sue 
the  Bank  in  respect  of  the  stock, 
till  they  had  fulfilled  their  en- 
gagement to  tender  the  proof 
under  the  commission  of  bank- 
ruptcy. Stracy  v.  The  Gover- 
nor and  Company  of  the  Bank  of 
England*  Poge  754 


ACTION  ON  THE  CASE. 

See  Evidence,  2.    Carrier,  1. 

1.  The  Plaintiff,  who  had  a  right  to 
irrigate  his  meadow  by  placing  a 
dam  of  loose  stones  across  a  small 
stream,  and  occasionally  a  board 
or  fender,  fastened  the  board,  by 
means  of  two  stakes,  which  had 
never  been  done  by  his  prede- 
cessors : 

The  Defendant,  who. had  rights 
on  the  same  stream,  removed  the 
stakes  and  the  board  also:  # 

A  verdict  having  been  given 
for  the  Plaintiff  in  an  action  for 
such  removal,  the  Court  refused 
to  set  it  aside;  holding,  that  the 
Defendant  had  no  right  to  re- 
move the  board  as  well  as  the 
stakes,  on  the  ground  that  the 
stakes  gave  the  board  a  character 
of  permanency  incompatible  with 
her  own  rights.  Greenslade  v, 
Halliday.  Page  379 

3  H  3  2  Where 
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AMENDMENT. 


ASSUMPSIT. 


%  Where  a  party  recommends  an 
agent,  by  making  statements 
which  he  knows  to  be  false,  he 
is  responsible  in  damages  for  the 
misconduct  of  the  agent,  although 
it  be  not  shewn  that  the  recom- 
mendation was  given  from  malice, 
or  with  a  view  to  the  pecuniary 
interest  of  the  party  recommend- 
ing. Foster  and  Another  v.  Ro- 
bert Charles.  Page  396 

S.  Plaintiff  left  in  a  hackney-coach 
in  London,  and  lost,  her  reticule, 
containing  a  100L  bank  post  bill, 
indorsed  in  blank;  she  issued 
hand-bills  proclaiming  her  loss. 
Defendant,  a  banker  at  Brighton, 
who  had  never  heard  of  the  loss, 
cashed  the  bill  for  a  stranger 
eight  days  afterwards.  The  stran- 
ger, on  being  asked  his  name, 
said  ho  was  on  a  journey,  and 
wrote  on  the  bill  a  fictitious  ad- 
dress in  an  illiterate  hand.  The 
Defendant  did  not  enquire  at 
what  inn  he  was  staying :  Held, 
that  the  Defendant  was  liable 
for  the  amount  to  the  Plaintiff. 
Strange  v.  Wigney.  677 

ADULTERY. 
See  Dower,  1. 

AFFIDAVIT. 
See  Practice,  4. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Pkactice,  7. 

AMENDMENT. 
See  Pleasing,  1.    Practice,  6. 


ANNUITY. 

Breaches  need  not  be  assigned  un- 
der 8  &  9  W.  3.  c.  11.  on  non- 
payment of  an  annuity  secured  by 
a  warrant  to  confess  judgment  on 
a  tnutuatus.  Shaw  r.mThe  Mar- 
quis of  Worcester.       *  Page  385 


ARBITRATION. 

Plaintiff  who  had  taken  a  verdict 
subject  to  an  award  under  an 
order  of  nisi  prius,  after  the 
case  had  been  heard,  and  just 
before  the  award  was  about  to  be 
made,  revoked  the  arbitrator's 
authority,  with  circumstances  sa- 
vouring of  mala  fides,  and  gave 
fresh  notice  of  trial.  The  order 
of  nisi  prius  not  having  been  made 
a  rule  of  court,  the  Court  refused 
to  stay  proceedings.  Green  v. 
Pole.  443 

ASSUMPSIT. 
See  Accord  and  Satisfaction. 

1.  Defendants  engaged  Plaintiff  to 
superintend  mines  in  America  for 
three  years,  at  a  salary  of  6QOL 
per  annum,  to  increase  501.  every 
year,  and  commence  from  his 
leaving  England,  with  a*  proviso, 
that  Plaintiff  should  not  be  dis- 
missed without  a  twelvemonth's 
notice  or  a  twelvemonth's  salary, 
and  the  reasonable  expenses  of 
his  return,  and  that,  if  he  stayed 
at  the  mines  three  years,  a  sum 
should  be  allowed  for  the  ex- 
pence  of  the  return  of  his  family. 
Plaintiff 


ATTORNEY. 


AVOWRY. 
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Plaintiff  left  England  in  Au- 
gust 1825,  and  arrived  at  the 
mines  in  April  1826* 

Defendants  dismissed  Plaintiff 
in  September  1827,  without  giving 
notice  or  paying  a  year's  salary, 
or  any  expenses  of  return.  In 
an  action  for  breach  of  the  con- 
tract, a  verdict  having  been  given 
with  damages  to  cover  a  year's 
salary  from  the  time  of  dismissal, 
with  leave  for  the  Plaintiff  to 

•  move  to  increase  the  damages  by 
320/.,  the  expense  of  the  return 
of  the  Plaintiff's  family,  and  4-70/., 
the  amount  of  salary  from  the 
end  of  a  year  after  dismissal  to 
the  end  of  the  third  year  after  his 
arrival  at  the  mines, 

Held,  that  the  Plaintiff  was  not 

entitled  to  increase  the  damages 

by  the  amount  of  those  sums. 

French  v.  Brookes  and  Another. 

Page  854 

2.  The  Defendant  kept  a  heifer 
which  he  had  bought  of  a  drover 
on  Sunday,  and  afterwards  made 
a  promise  to  pay  for :  Held,  that 
having  kept  the  beast  he  was 
liable,  at  all  events,  on  the  quantum 
meruit,  notwithstanding  the  con- 
tract made  on  Sunday.  Williams 
v.  Paul.  654 


ATTESTATION. 

See  Will. 


ATTORNEY. 

1.  A  suggestion  that  Defendant  de- 
fends by  A.  B.9  "  who  has  been 
appointed  solicitor  on  behalf  of 


his  Majesty,  and  acts  as  such  in 
this  behalf,"  is  a  sufficient  dis- 
closure to  the  Court  that  A.  B. 
has  authority  to  act  under  9  G.  4. 
c.  25.,  and  Plaintiff  cannot  treat 
the  plea  as  a  nullity,  although, 
otherwise  than  by  such  sugges- 
tion, the  record  does  not  shew 
that  the  cause  concerns  matters 
of  revenue.     West  v.  Taunton. 

Page  404 

2.  An  attorney  with  the  advice  of 
counsel,  in  an  action  against  J.  B. 
for  negligence  in  the  conduct  of 
Plaintiff's  defence  to  another  ac- 
tion, produced  the  prothonotary's 
book  to  prove  an  allegation/' that, 
in  consequence  of  the  negligence 
of  J.  B.9  judgment  by  default  had 
been  signed,  and  such  further 
proceedings  had  that  final  judg- 
ment was  afterwards  signed  and 
execution  issued;"  whereupon, 
Plaintiff  was  nonsuited  for  not 
producing  the  record  of  that 
judgment,  or  a  proper  copy: 
Held,  that  this  was  not  such  neg- 
ligence as  rendered  the  attorney 

.  liable  to  an  action.  Godefroy  v. 
Dalton,  Gent.  460 

3.  Where  the  parties  settle  a  cause 
without  the  intervention  of  the 
Plaintiff's  attorney,  he  cannot 
proceed  to  trial  for  his  costs,  un- 
less he  can  clearly  establish  col- 
lusion between  the  parties  to  de- 
prive him  of  his  costs.  Nelson  v. 
Wilson.  568 


AVOWRY. 
See  Pleadixg  2. 

3H4        AWARD 
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BAIL. 


AWARD. 

1.  Where  a  Plaintiff  makes  seve- 
.  ral  claims  against  a  Defendant, 
.  and  the  Defendant  makes  others 

•  against  the  plaintiff,  if  an  arbitra- 
tor to  whom  the  cause  is  re- 
ferred, finds  that  the  Plaintiff  had 
no  cause  of  action,  .his  award  is, 
in  that  respect  at  least,  sufficiently 
certain.  Hayllarr.  Ellis.  Page  225 

2.  By  a  judge's  order,  an  award  was 
to  be  made  by  the  first  day  of 
Trinity  term,  or  such  further  day 
as  the  arbitrator  should  appoint 
by  indorsement  on  the  order. 
The  arbitrator  enlarged  the  time 
by  indorsement,  and  before  the 
expiration  of  the  enlarged  time, 
one  of  the  parties,  at  his  request, 

-  procured  a  judge's  order  for  a 
further  enlargement,  which  was 
acted  upon  by  all  parties,  and  the 
arbitrator  made  his  award  beyond 

•  the  time  of  the  first  enlargement, 
'  but  within  the  time  so  further 

enlarged,  but  made  no  further 
indorsement  on  the  original  order: 
Held,  that  he  had  authority  for 
'  making  his  award.  Leggett  v. 
Finlay.  255 


BAIL. 

See  Bankrupt,  4. 7. 

1.  A  member  of  a  corporation  may 
be  bail  in  error  in  an  action 
brought  against  the  corporation. 
Henly  v.  Mayor  and  Burgesses 
of  Lyme  Regis.  195 


2.  Where  defendant,  subsequently 
to  arrest,  and  before  perfecting 
special  bail,  was  committed  to 
criminal  custody,  in  which  he 
remained,  awaiting  the  decision 
of  the  twelve  judges  on  a  point 
of  law  arising  out  of  his  defence 
on  the  criminal  charge,  the  Court 
refused  to  enlarge,  till  the  opinion 
of  the  judges  should  have  been 
delivered,  the  time  for  perfecting 
special  bail*  or  to  permit  the 
sheriff's  bail  to  render  him.  Joyce 
v.  Pratt.  Page  377 

3.  Allowance  of  bail  discharged  on 
affidavit  of  perjury  by  bail,  un- 
contradicted. 

Detainer  against  principals  in 
custody  refused.  Barling  v.  Wa- 
ters. 423 

4.  The  bail  consented  to  the  De- 
.  fendant's   giving  a  cognovit   on 

such  terms  as  he  could  obtain 
from  the  Plaintiff.  A  cognovit 
was  then  given  in  February  to 
pay  in  May;  default  having  been 
made  in  May,  the  Defendant 
negotiated,  but  in  vain,  till 
June  13th. 

The  bail  having  been  proceeded 
against  without  any  notice  of  this 
negotiation,  the  proceedings  were 
set  aside.  Charleton  and  another 
v.  Morris  and  Another.  427 

5.  Where  a  Defendant  was  allowed 
time  to  answer  Plaintiff's  affidavit 
impeaching  the  sufficiency  of  De- 
fendant's bail,  he  was  not  allowed 
to  put  in  fresh  bail  instead  of 
answering  the  affidavit,  although 
his  time  for  putting  in  bail  had 
not  expired,  nor  had  any  attach- 
ment been  issued  against  the 
sheriff.     Cockburn  v.  Ling.    732 

BANKERS. 


BANKRUPT. 
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BANKERS. 
See  Action  on  the  Case,  3. 

BANKRUPT. 

1 .  A  payment  of  a  partnership  debt, 
made  by  a  partner  who  has  com- 
mitted an  act  of  bankruptcy,  to  a 
creditor  who  has  notice  thereof, 
is  not  protected  by  $.  82.  of  6  G.  4. 
c.  16.  Craven  and  Others,  Assign- 
ees of  W.  and  B.  Aired,  Bank- 
rupts,  v.  Edmondson.      Page  734 

2.  Where  a  lessee  becomes  bank- 
rupt, a  surety  joined  in  the  lease 
with  him  is  liable  to  the  lessor  for 
breaches  of  covenant  occurring 
between  the  date  of  the  commis- 
sion and  the  delivery  up  of  the 
lease  by  the  lessee  under  6  G.  4. 
c.  16.  s.  75.  Tuck  and  Others,  Ex- 
ecutors  of  Gibbons  v.  Fyson.  321 

3.  1.  A  bill  of  exchange  is  a  chattel 
within  the  meaning  of  6  G.  4* 
c  16.  *.3.;-  the  fraudulent  deli- 
very or  transfer  of  which  will 
constitute  an  act  of  bankruptcy. 

2.  Closing  the  doors  and  shut- 
ters of  a  bank  is  a  "  beginning  to 
keep  house/*  although  the  banker 
be  not  domiciled  at  the  bank. 
Cumming  and  Others,  Assignees 
of  Cavanagh  and  Others,  Bank' 
rupts,  v.  Baily.  363 

4.  Where  an  uncertificated  bank- 
rupt, in  order  to  try  the  validity 
of  his  commission,  held  his  as- 
signee to  bail  in  an  action  for 
money  had  and  received,  the 
Court  discharged  the  assignee 
upon  filing  common  bail.  Cham- 
bers  v.  Bernasconi  and  Another. 

498 


5.  An  execution  on  a  final  judgment, 
following  a  judgment  by  nil  dicit, 
held  to  be  within  the  proviso  of 
*.  108.  6  G.  4.  c.  16.,  although 
there  was  no  concert  between 
the  parties,  and  the  judgment 
was  obtained  before  the  act  came 
into  operation.  Cuming  and  An- 
other, Assignees  of  Heale,  a  Bank- 
rupt v.  Welsford  and  Others. 

Page  602 

6.  Under  6  G.  4.  c.  16.  s.5.  an  act 
of  bankruptcy  by  lying  in  prison 
twenty-one  days,  does  not  relate 
to  the  first  day  of  imprisonment. 
Moser  and  Another,  Assignees, 
Sfc.  v.  Newman  and  Boole      556 

7-  Where  the  Defendant  obtained 
his  certificate  as  a  bankrupt  after 
issue,  and  before  judgment,  the 
Court  refused,  after  judgment,  to 
enter  an  exoneretur  on  the  bail- 
piece.  Humphreys  v.  Knight.  569 

8.  A  bankrupt,  who  obtained  his 
certificate  after  issue,  and  before 
judgment,  having,  after  judg- 
ment, been  rendered  in  discharge 
of  his  bail,  was  held  entitled  to 
be  liberated  on  a  summary  ap- 
plication, although  he  had  not 
pleaded  his  certificate  puis  dar- 
rein   continuance.      Same   case, 

572 

9.  The  proceedings  under  a  com- 
mission of  bankruptcy  sued  out 
in  1822,  were  not  enrolled  till 
after  the  repeal  of  the  5  G.  2. 
c.30.  in  1825:  Held,  that  they 
were  not  admissible  in  evidence, 
the  6  G.  4.  c.  16.  not  applying  to 
the  enrolment  of  proceedings 
under  commissions  anterior  to 
the  act.  Kay,  Assignee  of  Sher* 
win,  v.  Goodwin.  576 

10.  After  a  secret  act  of  bankruptcy 

'     by 
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CARRIER. 


by  P.,  Defendant  accepted  a  bill 
of  exchange  for  him  for  98/.  at 
three  months,  which  P.  paid  to  a 
creditor  standing  by:  later,  in 
the  course  of  the  same  day,  P. 
agreed  to  sell  Defendant  four 
horses  as  security  for  70/.  of  the 
98/.  The  horses  were  subse- 
quently delivered  to  the  Defend- 
ant, who  paid  the  98/.  bill  when 
it  became  due :  Held,  that  the 
transaction  was  not  protected  by 
the  eighty-second  section  of 
6G.4.  c.  16.  Carter,  Assignee 
of  Peer,  a  Bankrupt,  v.  Breton. 
Page  617 

11.  A  right  of  entry  vested  in  hus- 
band and  wife  in  right  of  the 
wife,  passes  to  the  assignees  of 
the  husband  if  he  become  bank- 
rupt. Mitchell  and  Wife  and 
Other*  v.  Lady  B.  Hughes.    689 

12.  A  ship-broker  is,  as  such,  liable 
to  be  made  a  bankrupt.  Pott  v. 
Turner  and  Another.  702 

IS.  A  purchaser  of  property  under 
a  commission  of  bankrupt  which 
is  afterwards  superseded  by  a 
creditor,  is  not  protected  by  s.  87. 
of  6  G.  4.  c.  16.  from  a  claim  at 
the  suit  of  the  assignees  under  a 
subsequent  commission.  Gotdd, 
Assignee  of  Serjeant,  Bankrupt, 
v.  Shoyer.  738 

BILL  OF  EXCEPTIONS. 

See  Pkacti.  e,  14. 

BILL  OF  EXCHANGE. 
See  Pleading,  12. 

The  drawer  of  a  dishonoured  bill 
is  entitled  to  notice  of  dishonour, 


although  he  knows  the  bill  will 
not  be  paid  by  the  acceptor,  pro* 
vided  he  has  reason  to  expect  it 
will  be  paid  by  any  other  person, 
or  has  a  remedy  over  against  such 
person.    LaJUte  v.  Slatter. 

Page  625 

A  bill  void  under  the  stock-jobbing 
act  is  available  in  the  hands  of  a 
bond  fide  holder  without  notice. 
Day  v.  Stuart.  108 

BOTTOMRY. 

The  master  of  a  brig  bound  himself 
and  the  brig  for  the  repayment 
of  money  borrowed  to  repair  her 
in  a  foreign  port,  with  12  per 
cent,  bottomry  premium,  eight 
days  after  his  arrival  in  London. 

The  lender  effected  an  insur- 
ance on  the  risk,  and  in  the  policy 
described  his  interest  to  be  on 
bottomry: 

Held,  that  this  was  not  bot- 
tomry, and  that  the  misdescrip- 
tion was  fatal.  Simonds  8f  Loder 
v.  Hodgson.  114 

BREACHES,  ASSIGNMENT 
OF. 

See  Annuity. 


CARRIER. 

1.  Plaintiff  put  on  board  defendant's 
barge,  lime,  to  be  conveyed  from 
the  Mediaay  to  London  : 

The  master  of  the  barge  devi- 
ated unnecessarily  from  the  usual 
course,  and  during  the  deviation 
a  tempest  wetted  the  lime,  and 

the 
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COSTS. 
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the  barge  taking  fire  thereby,  the 
whole  was  lost : 

Held,  that  the  defendant  was 
liable,  and  the  cause  of  loss  suffi- 
ciently proximate  to  entitle  plain- 
tiff to  recover  under  a  declaration 
alleging  the  defendant's  under- 
taking to  carry  the  lime  without 
unnecessary  deviation,  and  aver- 
ring a  loss  by  unnecessary  devi- 
ation. Davis  v.  Garrett.  Page1\6 
%  Plaintiff  received  a  parcel  from 
G.  to  book  for  London  at  the 
office  of  defendants,  common  car- 
riers. Plaintiff,  instead  of  obeying 
his  instructions,  put  the  parcel 
into  his  bag,  intending  to  take  it 
to  London  himself.  The  defend- 
ants having  lost  the  bag,  Held, 
that  the  plaintiff  could  not  re- 
cover damages  from  them  in  re- 
spect of  the  parcel.  Miles  v. 
Cattle  and  Another.  743 


CERTIFICATE. 
See  Bankrupt,  8. 

CLERK  OF  PEACE. 

The  appointment  to  the  office  of 
clerk  of  the  peace  is  in  the  cus- 
tos  rotulorum  of  each  county,  and 
King's  County  in  Ireland  is  not 
an  exception.  Bayley  J.  diss. 
Harding  v.  Pollock  and  Another. 


COGNOVIT. 

In  an  action  on  the  case,  Defendant 
gave  a  cognovit  for  200/.,  with  a 
defeasance  conditioned  for  the 
performance  of  various  matters 
by  a  given  time,  and  performed 


the  matters  (in  part  at  least) 
within  two  months  after  the  time 
stipulated.  Plaintiff  having  is- 
sued execution  on  the  cognovit, 
the  Court  referred  it  to  the  pro- 
thonotary,  to  see  how  much,  if 
any  thing,  ought  to  be  paid  to 
the  Plaintiff.  Charrington  v. 
'  Laing.  Page  242 

2.  One  of  two  who  had  been  part- 
ners, having,  after  the  partnership 
was  dissolved,  given,  in  an  action 
against  the  two,  a  cognovit  for 
debt  and  costs  as  between  at- 
torney and  client,  without  the 
knowledge  of  his  Co-defendant, 
the  Court  set  the  judgment  aside. 
Rathbone  .v.  J.  Sf  D.  Drakeford. 

375 


CONDITION  PRECEDENT. 
See  Accord  and  Satisfaction. 

COSTS. 
See  Practice,  1.   Attorney,  S. 

1.  Defendant  was  arrested  for  327/. ; 
he  tendered  250/.,  but  did  not 
pay  it  into  court.  An  arbitrator, 
to  whom  the  cause  was  referred, 
awarded  the  Plaintiff  only  250/. : 
Held,  not  a  case  to  entitle  De- 
fendant to  costs  for  a  malicious 
and  vexatious  arrest.  Sherwood 
v.  Tayler.  280 

2.  One  of  several  Defendants  in  an 
action  of  debt,  having  pleaded 
bankruptcy,  Plaintiff  entered  a 
nolle  prosequi  as  to  him :  Held, 
that  such  Defendant  was  not  en- 
titled to  his  costs  under  8  Eliz.  c.  2. 
although  befpre  plea  the  Plaintiff 

was 
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COSTS. 


COVENANT. 


was  apprised  of  the  bankruptcy. 
Booth  and  Another  v.  Middlecoat 
and  Others.  Page  445. 

3.  D.  having  given  a  cognovit  for 
S57/.,  mortgaged  certain  premises 
as  a  security  for  the  payment  of 
that  sum,  and  the  costs  of  the 
judgment,  and  all  other  costs  and 
charges  whatsoever  attending  the 
same. 

The  mortgagee  having  levied 
execution,  her  right  to  the  goods 
seized  was  disputed  in  an  action  at 
the  suit  of  certain  persons,  who 
claimed  to  be  assignees  of  D.under 
abankruptcy.  The  mortgagee  fail- 
ed upon  a  first  trial,  but  succeeded 
in  a  second,  D.  proving  not  to  be 
bankrupt : 

Held  that  the  mortgagee  could 
not  claim  from  D.  the  costs  of  this 
action,  as  costs  or  charges  attend- 
ing the  judgment  confessed  by  D. 

2.  D.having  stated  at  the  execu- 
tion that  certain  goods  levied  were 
not  his  property,  and  the  sheriff 
having,  by  inquisition,  ascertained 
that  they  were,  the  mortgagee  was 
holden  entitled  to  claim  of  D.  the 
costs  of  the  inquisition,  if  she  had 
paid  them  to  the  sheriff.  Doe  d. 
Hob  and  Others  v.  Roe.       447 

4.  Defendant  having  been  arrested 
for  1123/.,  when  the  plaintiffs  had 
the  means  of  knowing  that  only 
715/.  was  due,  was  held  intitled 
to  his  costs  under  43  G.3.  c.  46., 
although  the  accounts  between 
Plaintiff  and  Defendant  were 
somewhat  complex.  Forster  and 
Another  v.  Weston.  527 

5.  In  an  action  on  the  case  for  a 
malicious  prosecution,  per  quod 
plaintiff  was  falsely  imprisoned, 


one  of  several  defendants  obtain- 
ing a  verdict,  is  not  entitled  to  his 
costs  under  8&9W.3.  c.  11.  if 
a  verdict  pass  against  the  others. 
Murray  v.  Nichols  and  Others. 
Page  5^0 
6.  Where  there  are  several  Defend- 
ants who  obtain  a  verdict  gene- 
rally, the  costs  of  all  must  be 
taxed  at  the  same  time  although 
they  defend  separately.  Smith 
and  Others,  Assignees  qfCooi*  v. 
Campbell  and  Others.  637 


COVENANT. 

1.  A  covenant  with  a  lessor  of  pre- 
mises in  a  parish,  to  indemnify  the 
parish  against  any  paupers  which 
the  covenantor  may  settle  in  it,  is 
valid.  Walsh,  Bart-,  and  Another 
Executors  of  Sir  H.  Strachey,  v. 
FusselL  163 

2.  A  covenant  not  to  sue  upon  a 
bond  during  the  life  of  the 
obligor,  and  that  if  any  person  to 
whom  the  obligee  should  assign 
the  bond  should  recover  the 
principal,  the  obligee  would  pay 
the  obligor,  during  his  life,  inter- 
est on  the  amount  recovered: 
Held,  no  bar  to  an  action  by  an 
assignee  of  the  bond  in  the  name 
of  the  obligee.    Morley  v.  Frear. 

547 

3.  Where  a  lease  of  an  undivided 
third  part  of  certain  mines  con- 
tained a  recital  of  an  agreement 
made  by  the  lessee  with  the 
lessor,  and  the  owners  of  the 
other  two  thirds,  for  pulling 
down  an  old  smelting  mill,  and 
building  another  of  larger  di- 
mensions, 


COVENANT. 


DEED. 
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mensions,  upon  a  waste  near  the 
mines,  and  the  lease  contained  a 
covenant  to  keep  such  new  mill  in 
repair,  and  so  leave  it  at  the  ex- 
piration of  the  term,  but  did  not 
contain  a  covenant  to  build  it : 
Held,  that  such  a  covenant  was 
to  be  implied,  and  that  the  lessor 
of  the  one  third  might  sue  upon 
it  in  respect  of  his  interest. 

The  lease  contained  a  demise 
of  all  mines  and  minerals  then 
opened  or  discovered,  or  which 
might  during  the  term  be  opened 
or  discovered,  in  or  under  cer- 
tain moors  and  waste  lands ; 
and  also  all  smelting  mills  then 
standing  upon  the  said  lands,  with 
full  liberty  to  sink  shafts  there, 
and  to  build  thereon  any  mills  or 
other  buildings  requisite  for 
working  the  mines,  habendum 
the  said  demised  premises,  with 
the  appurtenances  for  twenty-one 
years.  The  lessor  afterwards 
granted  his  reversion  of  and  in 
the  said  demised  premises,  with 
the  appurtenances,  to  G.B.  who, 
by  will,  devised  the  same  to  the 
Plaintifls:  Held,  that  the  cove- 
nant to  build  the  new  smelting 
mill  tended  to  the  support  and 
maintenance  of  the  thing  de- 
mised, and  that  the  assignee  of 
the  reversion  might  therefore  sue 
upon  it.  Easterly  v.  Sampson 
and  Another.  Page  645 

4.  Tenant  for  life,  remainder  over, 
by  indenture  demises  to  lessee, 
his  executors,  &c,  for  fifteen 
years,  without  any  express  cove- 
nant for  quiet  enjoyment;  lessee 
is  evicted  by  remainder-man  after 
death  of  tenant  for  life,  and  be- 


fore expiration  of  the  fifteen 
years:  Held,  that  lessee  cannot 
maintain  covenant  against  execu- 
tor of  tenant  for  life.  Adams  v. 
Gibney  and  Others.       Page  656 


DAMAGES. 

See  Assumpsit,  1 . 

DEED. 
1.  By  an  agreement  between  De- 
fendants and  their  creditors,  all 
Defendants'  stock  in  trade  was 
placed  in  the    hands    of   trus- 
tees for  the  benefit  of  the  cre- 
ditors, and  Defendants  were  to 
execute  to  the  trustees  a  con- 
veyance of  all   their  estate,  in 
which  deed  were  to  be  inserted 
all  other  usual  clauses.  The  trus- 
tees carried  on  Defendants'  busi- 
ness, and  paid  the  creditors  10*. 
in  the  pound;    they   then  ten- 
dered for  execution  by  Defend- 
ants a  conveyance  of  all  their 
estate,  containing  a  clause  of  re- 
lease, which  the  Defendants  ob- 
jected   to    as    insufficient,    and 
refused  to  execute  the  convey- 
ance :  the  instrument  not  having 
been  executed  by  all  the  ere* 
ditors,  a  meeting  at  which  the 
Defendants   were   called  on  to 
execute  was  adjourned,  that  the 
signature  of  every  creditor  might 
be  obtained : 

Held,  that  Plaintiffs,  who,  as 
creditors,  were  parties  to  the 
above  agreement,  could  not  sue 
for  their  original  debt,  at  least 
till  the  conveyance,  such  as  it 
was,  had  been  executed  by  all 

the 
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DEVISE. 


EJECTMENT. 


the  creditors,  and  refused  by  the 
Defendants.  Tatlock  and  Others 
y.  Smith  and  Others.  Page  339 
2.  Defendant  drew  bills,  as  surety, 
for  the  acceptor,  C.  ff.,  and  it 
was  provided  by  a  deed,  to 
which  Plaintiff,  the  holder  of  the 
bills,  as  well  as  the  Defendant, 
was  a  party,  that  he  should  not 
sue  Defendant  on  the  bills  till 
C.  HJs  effects  should  have  been 
sold,  and  the  proceeds  applied 
in  discharge  of  the  bills. 

C.  H.\  effects  were  seized, 
and  sold  under  a  commission  of 
bankruptcy,  the  trustee  to  whom 
they  had  been  conveyed  by  the 
deed  in  question  having,  with  the 
knowledge  and  assent  of  the  De- 
fendant, omitted  to  take  posses- 
sion of  them  in  time : 

Held,  that  the  Plaintiff  was 
not  barred  from  suing  the  De- 
fendant on  the  bills.  Lancaster 
and  Another  v.  Harrison.      726 


DEMISE. 
See  Landlord  and  Tenant,  2. 


DEVISE. 

.  Devise  of  testator's  freehold 
messuages,  stock  in  the  funds, 
money  and  debts,  and  all  shares 
or  property  which  he  might  be 
possessed  of  or  entitled  to,  to 
trustees  and  their  executors,  in 
trust  for  testator's  wife  and 
children,  &c. 

Codicil  devising  testator's  co- 
pyhold to  his  wife  till  the  ex- 
piration of  certain  leases,  and 
after  that  to  be  soldi  and  the 


money  to  be  placed  in  the  funds 
for  the  benefit  of  testator's  chil- 
dren, as  directed  in  the  will : 

Held,  that  the  trustees  took 
no  interest  in  the  copyhold,  said 
that  the  wife's  interest  termin- 
ated on  the  expiration  of   the 
leases.   Chapman  v.  Prickett.  602 
2.  Testator,  after  bequeathing  pe- 
cuniary legacies  to  his  children, 
devised  to  his  widow  the  whole  of 
his    remaining  property  in   the 
Bank  of  England  or  otherwise, 
and  also  a.  freehold  house  in  &., 
a  freehold  estate  in  A.,  a  copy- 
hold estate  in  B.,  and  a  lease- 
hold estate  in  A.%  with  all  right 
and  title  to  the  same:    Held, 
that  the  widow  took  a  fee  in  the 
freehold,  and  a  customary  fee  in 
the  copyhold.    Sharp  v.  Sharp. 
Page  680 

DISCHARGE. 

See  Insolvent,  2. 

DISTRESS. 
See  Landlord  and  Tenant,  1.7- 

DOWER. 
Adultery  is  a  bar  to  dower,  al- 
though committed  after  the  hus- 
band and  wife  have  separated  by 
mutual  consent.  Hethrington 
v.  Graham.  135 


EJECTMENT* 

See  Practice,  IS.  23. 

I.  In  favour  of  a  defendant  in  eject- 
ment who  shewed  no  title  to  the 
premises 


EVIDENCE. 
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premises  sought  to  be  recovered, 
the  Court  would  not  presume  a 
surrender  of  a  mortgage  term  to 
the  owner  of  the  inheritance  from 
the  circumstance,  that  in  1802 
the  Court  of  Chancery  had  de- 
creed a  sale  of  the  mortgaged 
property  for  the  payment  of  the 
money  borrowed,  and  that  some 
sales  had  taken  place  under  the 
decree:  But  the  defendant  had 
not  purchased  the  land  in  ques- 
tion under  the  decree,  and  there 
was  no  evidence  of  any  further 
proceedings  in  chancery.  Doe 
dem.  Hammond  and  Others  v. 
Cooke  and  Another.  Page  174 
2.  Notice  to  a  weekly  tenant  to 
quit  at  the  end  of  his  tenancy 
next  after  a  week  from  the  date 
of  the  notice,  sufficient.  Doe  d. 
Campbell  v.  Scott*  362 


EVIDENCE, 
See  Pleading,  7.    Libel,  2. 

1.  One  who  admits  he  is  liable  in 
respect  of  a  claim  on  which  an 
action  is  brought,  is  nevertheless 
incompetent  to  be  a  witness  in 
the  action;  for  though  contri- 
bution in  respect  of  the  claim  ad- 
vanced be  ultimately  against  bis 
interest,  he  has  a  stronger  imme- 
diate interest  to  defeat  the  action 
or  lessen  the  damages.  Hall  v. 
Rex.  181 

2.  In  an  action  on  the  case  for  a 
malicious  prosecution,  the  Plain- 
tiff is  to  give  primd facie  evidence 
of  want  of  probable  cause,  which 
the  Defendant  may  rebut,  if  he 
can,  by  shewing  the  existence  of 
probable  cause. 


Defendant  presented  two  bills 
for  perjury  against  the  Plaintiff, 
but  did  not  appear  himself  before 
the  grand  jury,  and  the  bills  were 
ignored. 

He  presented  a  third,  and  on 
his  own  testimony  the  bill  was 
found.  This  prosecution  he  kept 
suspended  for  three  years,  till 
Plaintiff,  taking  the  record  down 
to  trial,  and  Defendant  declining 
to  appear  as  a  witness,  although 
in  court,  and  called  on,  Plaintiff 
was  acquitted : 

Held,  sufficient^rtmi/acif  evi- 
dence of  want  of  probable  cause. 
WiUans  v.  Taylor.        Page  183 

3.  An  ancient  statement  concern- 
ing the  payment  of  the  tithes  of 
a  parish  by  a  modus,  signed  by 
the  rector  for  the  time  being,  is 
evidence  against  a  succeeding 
rector  as  an  admission  by  his  pre- 
decessor, although  found  among 
the  title  deeds  of  a  land-owner 
in  the  parish,  and  not  in  the 
bishop's  registry.  MaddUon  v. 
NuttaU.  226 

4.  1.  In  an  action  by  the  assignee 
of  an  insolvent,  it  is  not  neces- 
sary to  prove  his  petition  to  the 
Insolvent  Debtors'  Court,  as  part 
of  the  assignee's  title. 

2.  The  insolvent  is  an  incom- 
petent witness  for  the  assignee, 
'  although  he  be  willing  to  release 
the  surplus  of  his  effects.  Dela* 
field.  Assignee  of  David  Jones, 
an  Insolvent^  v.  Freeman.       294 

5.  Defendants,  A.  and  2?M  were 
sued  on  a  bill  of  exchange  ac- 
cepted by  them  while  in  partner- 
ship, B.  pleaded  bankruptcy  and 
certificate,  and  the  Plaintiff  en- 
tered a  noL  pros*  as  to  him. 

Having 
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EXECUTION. 


Haying  released  his  surplus 
effects,  Held,  he  was  a  com- 
petent witness  for  A.  Affalo  v. 
Fourdrinier.  Page  806 

6.  After  the  plaintiff  has  proved, 
by  witnesses,  a  case  of  implied 
or  oral  contract,  he  cannot  be 
nonsuited  by  the  Defendant's 
producing  an  unstamped  written 
instrument  purporting  to  contain 
the  terms  of  the  contract.  Fidder 
v.  Ray.  382 

7.  A  remainder-man  after  a  tenant 
in  tail  is  not  a  competent  witness 
for  the  tenant  in  tail,  in  ejectment 
for  the  entailed  property.  Doe 
d.  Lord  Teynham  v.  Tyler.   890 

8.  The  Court  will  not  take  judicial 
notice  of  the  sheriff's  book.  Rus- 
sell v.  Dickson.  442 

9.  Plaintiff's  witness  proved  an  ac- 
knowledgment by  the  Defendant, 

•  that  he  held  under  T.9  and  stated 
that  he,  witness,  had  drawn  an 
agreement  touching  the  premises 
between  Plaintiff  and  T.x 

Held,  that  Plaintiff  was  bound 
to  produce  the  writing.  Fenn  d. 
T.  Thomas  v.  Griffith  and  An- 
other.  538 

10.  In  a  suit  touching  the  validity 
of  a  parish  rate,  the  Plaintiff  is 
entitled  to  inspect  the  parish 
books  without  paying  any  costs. 
Newell  v.  Simpkin  and  Others. 

G65 

11.  Plaintiff  declared  on  air  agree- 
ment to  employ  him  at  the  end  of 
a  year. 

Defendant  pleaded  the  general 

*  issue,  and  that  there  was  no  me- 
morandum in  writing  of  the  agree- 
ment, as  required  by  the  statute 
of  frauds.  Plaintiff  replied,  that 
there  was  such  a  writing: 


Held,  lie  was  bound  to  permit 
an  inspection  pf  it  by  Defendant, 
although  it  consisted  only  of  a 
letter  from  Defendant's  agett. 
Blogg  v.  Kent.  Pag?  .61 4 

12.  Where  a  witness  remains  in 
court  after  an  order  for  witoesaes 
on  both  sides  to  withdraw,  it  rests 
in  the  discretion  of  the  Judge, 
whether  such  witness  shall  be 
heard;  except  in  tUe  exchequer, 
where  he  is  peremptorily  ex- 
cluded.    Parker. v.  MWiUmnu 
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EXECUTION.  ^ 
See  Landlord  and  Tenant,  4. 

A  Sheriff's  officer,  at  the  request 
of  I/.,  against  whom  he  had  to 
execute  a  Ji.  Ja.y  continued  in 
possession  of  the  effects  levied, 
and  carried  on  the  business  of  a 
farm  for  U.  during  three  months ; 
an  action  was  then  brought  by 
the  sheriff,  and  judgment  obtained 
against  a  purchaser  of  fivs  crops, 

*  Arc.,  upon  which  a  balance  re- 
mained in  favour  of  U.  -after  'de- 
fraying the  amount  to  be  levied 
against  IT.,  and  the  attendant 
expenses.  The  sheriff  having  in 
his  return  taken  credit  for  the 
expenses  in  carrying  on  the  farm, 
and  having  afterwards,  by  letter, 
admitted  the  sum  recovered  from 
the  purchaser  of  the  crops,  with- 
out repudiating  the  conduct  of 
the  officer:  Held,  that  he,  and 
not  his  officer,  was  liable  for  the 
balance  to  TJ.%  notwithstanding 
the  officer  had  managed  the  farm 
at  U.9*  request,  Underhill  v.  Sir 
T.  Wilson,  Bart.  697 

FINE 


FRAUDS,  STATUTE  OF. 


GUARANTY. 
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FINE  AND  RECOVERY. 

1.  Fine  permitted  to  pass  as  of  a  term 
twenty-two  years  previous,  upon 
payment  of  the  king's  silver,  all 
surviving  parties  interested  con- 
senting, upon  its  being  shewn, 
that,  unknown  to  the  parties,  the 
clerk  instructed  to  pass  it  had 
absconded  with  money  intrusted 
to  him  for  payment  of  the  king's 
silver,  when  that  payment  alone 
was  wanting  to  complete  the  fine. 
Ash  and  Wife  and  Watts,  Connu- 
sors;  (fye,  Connusee.    Page  27 5 

2.  Scotch  fine.    Hack's  Fine.    353 


FIXTURES. 
See  Landlord  and  Tenant,  3. 


FRAUDS,  STATUTE  OF. 

1.  The  Plaintiff,  an  occupier  of 
land,  at  the  request  of  the  De- 
fendant, and  upon  a  promise  of 
indemnity,  resisted  a  suit  of  the 
vicar  for  tithes:  Held,  that  this 
was  not  a  promise  required  by 
the  statute  of  frauds  to  be  in 
writing. 

2.  The  vicar  having  succeeded  in 
the  suit,  Plaintiff's  attorney  paid 
the  vicar  the  costs  revered  from 
the  Plaintiff.  The  Plaintiff  gave 
his  attorney  a  promissory  note  for 
the  amount,  and  before  the  pro- 
missory note  became  due,  sued 
the  Defendant:  Held  to  be  suf- 
ficient proof  of  an  allegation  that 
the  Plaintiff  had  paid  the  vicar's 
costs.    Adams  v.  Danscy.      506 

Vol.  VI. 


FREIGHT. 

The  Plaintiff,  by  charter-party, 
agreed  with  G.  to  convey  corn  at 
4j.  6d.  a  quarter.  G.  made  a 
sub-charter  with  &,  who  con- 
signed corn  to  the  Defendants 
under  the  bills  of  lading,  by  which 
they  were  to  pay  6*.  a  quarter 
freight,  and  gave  them  notice  to 
retain  1*.  6d.  a  quarter  for  him : 
The  Plaintiff  having  sued  for 
freight  at  6*.  a  quarter :  Held, 
he  was  entitled  to  recover  only 
4s.  6d.  Milchenson  v.  Begbie  and 
Others.  Page  190 


GUARANTY. 

In  April  1825,  Defendant  guaran- 
teed the  payment  of  money  due 
from  his  son  to  the  plaintiff  upon 
a  sale  of  timber.  The  Plaintiff 
received  part  payment  of  the  son, 
and  made  repeated  unsuccessful 
applications  to  him  for  the  re- 
sidue till  December  1827,  when 
the  son  became  bankrupt.  The 
Plaintiff  never  disclosed  to  the 
Defendant  the  issue  of  these  ap- 
plications, but  in  December  1827 
sued  him  on  his  guaranty :  Held, 
that  the  defendant  was  not  dis- 
charged by  the  time  that  had 
elapsed,  nor  by  want  of  notice  of 
the  applications  made  to  his  son. 
Goring  v.  Edmonds*  94 

2.  "  I  agree  to  be  security  to  you 
for  J.  C.  late  in  the  employ  of 
J.  P.  for  whatever  you  may  en- 
trust him  with  while  in  your  em- 
ploy, to  the  amount  of  50/.:" 
3  I  Held, 
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INSOLVENT. 


INTEREST. 


Held,  that  the  consideration  Tor  j 
the  guaranty  sufficiently  appeared. 
Newbury  v.  Armstrong.  Page  201 

3.  "  I  do  hereby  agree  to  guarantee 
the  payment  of  goods  to  be  de- 
livered in  umbrellas  and  parasols 
to  J.  and  E.  A.  £.,  according  to 
the  custom  of  their  trading  with 
you,  in  the  sum  of  200?."  Held, 
a  continuing  guaranty.  Har» 
greave  v.  Smee.  244 

4.  "  I  hereby  agree  to  be  answer- 
able to  K.  for  the  amount  of 
five  sacks  of  flour,  to  be  de- 
livered to  T.f  payable  in  one 
month. 

Nov.  18.  T.  G.M 

Held  to  be  a  guaranty  for  flour, 
not  exceeding  Are  sacks  de- 
livered at  one  time,  and  not  a 
continuing  guaranty  for  parcels 
delivered  at  various  subsequent 
periods,  though  not  exceeding  in 
the  whole  five  sacks.  Kay  v. 
Groves.  276 


INDEMNITY. 
See  Practice,  18. 

INSOLVENT. 

See  Evidence,  4.    Trespass,  1. 
Practice,  15. 

1.  A  payment  by  an  insolvent  to  a 
creditor  within  three  months  be- 
fore the  insolvent's  imprisonment, 
is  void  under  7  G.  4.  c.  57*  §  S2., 
although  the  word  pay  is  not 
employed  in  that  section.  Her- 
Bertt  Assignee  of  Knight,  v.  Wilcox. 

208 

2.  An  insolvent  is- not  exonerated 
from  damages  unascertained  at 


the  time  of  his  discharge,although 
the  action  in  which  they  are 
sought  to  be  recovered  was  com- 
menced, and  judgment  by  default 
suffered  prior  to  his  first  im- 
prisonment, Wilmer  v.  While. 
Page  991 

3.  A  warrant  of  attorney  given  to 
a  particular  creditor  by  one  who 
at  the  time  intends  to  take  the 
benefit  of  the  insolvent  debtors* 
act,  is  a  charge  on  property  or  a 
transfer  of  it  by  assignment  with- 
in the  thirty-second  section  of 
7G.4.T.57.  Shdrpe  and  Another, 
Assignees  of  Harris  an  Insolvent, 
v.  Thomas.  416 

4.  The  sixteenth  section  of  the 
7  G.  4.  c.57.,  which  declares  that  it 
shall  be  lawful  for  the  provisional 
assignee  of  the  Insolvent  Debtors' 
Court  to  sue  in  his  own  name  for 
the  effects  of  insolvents,  if  the 
Court  shall  %o  order,  is  only  af- 
firmative df  the  provisional  assig- 
nee's right,  and  he  may  sue  with 
or  without  such  order.  Xkince, 
provisional  Assignee  of  Shepherd, 
an  Insolvent?*.  Wyatt.  486 

5.  A  prisoner  in  custody  for  debts 
exceeding  300*.  is  liable  to  be 
brought  up  under  the  compulsory 
clause  of  the  Lords'  act.  Wo- 
mertley  v.  Bousfidd.  801 

INTEREST. 

Defendants  bound  themselves  by 
deed  to  pay  1500L  to  be  de- 
livered to  R.D.  in  goods,  by 
three  payments  of  5001.  each,  at 
three,  five,  and  seven  months: 
Held,  that  the  instrument  did  not 
carry  interest*  Foster  and  others 
v.  Weston.  709 

JOINT 


LANDLORD  AND  TENANT. 
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,JOINT  STOCK  COMPANY. 

A  prospectus  was  issued  for  a  dis- 
tillery company  with  a  capital  of 
600,000/.  and  12,000  shares,  and 
to  be  conducted  pursuant  to  the 
terms  of  a  deed  to  be  drawn  up. 
All  persons  who  did  not  execute 
the  deed,  within  30  days  after  it 
was  refuiy,  were  to  forfeit  all  in- 
terest in  the  concern.  No  more 
than  7,500  shares  were  ever  al- 
lotted ;  only  2,800  persons  paid 
the  first  deposit;  only  1,106 
the  second,  and  only  65  signed 
die  deed ;  and  the  directors,  after 
the  time  for  paying  the  second 
instalment  had  elapsed,  adver- 
tised that  persons  who  had  omitted 
to  pay  had  forfeited  their  interest 
in  the  concern. 

Held,  that  an  application  for 
shares,  and  payment  of  the  first 
deposit,  did  not  constitute  a  part- 
ner one  who  had  not  otherwise 
interfered  in  the  concern,  and 
that  the  insertion  of  his  name  by 
the  secretary  of  the  company  in 
'  a  book  containing  a  list  of  sub* 
scribers,  was  not  a  holding  out 
as  partner.  Fox  v.  Clifton  and 
Other*.  776 


JUDGMENT. 
See  Practice,  17. 


LANDLORD  AND  TENANT. 

1.  It  was  stated  in  a  special  verdict, 
that  by  an  indenture,  A*  demised 


to  B.  all  that  wharf  nest  the  river 
Thames  described  by  abutments, 
together  with  all  ways,  paths, 
passages,  easements,  profits, 
commodities,  and  appurtenances 
whatsoever  to  the  said  wharf 
belonging;  and  that  by  the  in- 
denture the  exclusive  use  of  the 
land  of  the  river  Thames  opposite 
to  and  in  front  of  the  wharf,  be- 
tween high  and  low  water  mark, 
as  well  when  covered  with  water, 
as  dry,  for  the  accommodation  of 
the  tenants  of  the  wharf,  was 
demised  as  appurtenant  to  the 
wharf,  but  that  the  land  itself 
between  high  and  low  water 
mark  was  not  demised : 

Held,  that  the  lessor  could  not 
distrain,  for  rent  in  arrear,  barges, 
the  property  of  B.>  lying  in  the 
space  between  high  and  low  water 
mark,  and  attached  to  the  wharf 
by  ropes.  Capel  and  Another  v. 
Bustard  and  Others,  Assignees  of 
Jones  and  Another,  Bankrupts, 
Page  150 
2.  1.  Agreement  for  a  lease,  with 
stipulation  for  the  lessee  to  com- 
mence with  laying  out  a  con- 
siderable sum  on  the  premises, 
(the  lease  to  contain  certain  spe- 
cified covenants,)  "  and  in  the 
mean  time,  and  until  such,  lease 
shall  be  executed,  to  pay  rent, 
and  to  hold  the  same  premises, 
subject  to  the  covenants  above 
mentioned :" 

Held,  to  amount  to  an  actual 
demise. 

2.  Use  and  occupation  lies  for 
constructive  as  well  as  actual  oc- 
cupation. Pinero,  one,  fyc*  v. 
Judson  and  Another.  206 

&  A  pump  erected  by  a  tenant 
312  during 
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LIBEL. 


during  his  term,  and  slightly 
affixed  to  the  freehold,  is  remov- 
able as  a  tenant's  fixture.  Grymes 
v.  Boweren.  Page  437 

4.  A  landlord,  who  seizes  his  te- 
nant's goods  under  an  execution, 
the  proceeds  of  which  he  is  ob- 
liged to  refund  to  the  assignees 
of  the  tenant  under  7  Gf.4.  c.57. 
s.  34.  cannot  retain  against  the 
assignees  the  amount  of  a  year's 
rent  under  the  8  Ann.  c.  14.  s.  1. 
Taylor  and  Another,  Assignees 
etc*  v.  Lanyon.  536 

5.  1.  Where  the  lessor  of  the  Plain- 
tiff, upon  affidavit  that  a  tenancy 
under  a  written  instrument  has 
been  duly  determined,  moves 
that  the  Defendant  may  give  se- 
curity for  costs,  a  subsequent 
retaking,  if  an  answer  to  the  mo- 
tion, must  be  alleged  with  parti- 
cularity and  precision. 

2.  A  notice  on  the  28th  of 
September^  to  quit  on  the  ensuing 
25th  of  March,  is  a  sufficient  half- 
year's  notice  to  quit.  Roe  d.  Du- 
rant  v.  Doe,  574 

6.  A  mortgagee  is  not  permitted, 
under  11  G.  2.  c.  19.,  to  come  in 
and  defend  as  landlord  in  eject- 
ment, unless  he  be  interested  in 
the  result  of  the  suit.  Doe  d. 
Pearson  v.  Roe.  61 3 

7.  Plaintiff  being  about  to  take  an 
apartment  of  Defendant's  tenant, 
Defendant  promised  Plaintiff 
never  to  trouble  him  or  his  pro- 
perty so  long  as  he  paid  the 
tenant  the  rent  of  the  apartment. 

The  Plaintiff  paid  the  rent  up 
to  a  certain  period,  and  had  made 
a  tender  of  the  residue  remaining 
due,  when  the  Defendant,  who 
iiad  received  no  notice  of  the 


tender,  distrained  Plaintiff's  goods 
for  rent  due  from  the  tenant  to 
Defendant : 

Held,  that  his  right  to  distrain 
was  not  barred.    Welsh  v.  Rose. 
PageeSS 

LIBEL. 

1.  1.  A  statement  in  a  newspaper  of 
the  circumstances  of  a  cause  tried 
in  a  court  of  justice,  given  as  from 
the  mouth  of  counsel,  instead  of 
being  accompanied  or  corrected 
by  the  evidence,  is  not  such  a  re- 
port of  the  proceedings  of  a  court 
of  justice,  as  a  newspaper  is  pri- 
vileged to  publish. 

2.  In  mitigation  of  damages, 
the  Defendant  was  allowed  under 
the  general  issue  to  shew  that  he 
copied  this  statement  from  an- 
other newspaper,  but  was  not 
allowed  to  shew  that  it  had  ap- 
peared concurrently  in  several 
other  newspapers.  Saunders  v. 
Mills.  213 

2.  1.  It  is  a  libel  to  publish  in  a 
newspaper  a  story  of  an  individual 
calculated  to  render  him  ludi- 
crous, although  he  may  have  told 
the  same  story  of  himself. 

2.  Proof  that  the  Defendant 
accounted  for  the  ptamp-duties 
of  the  paper  in  question,  is  proof 
of  publication.     Cook  v.  Ward. 

409 

3.  1.  The  declaration  alleged, 
that  the  Plaintiff  had  been  ap- 
pointed as  surveyor  of  a  com- 
pany or  society,  called  "The 
New  England  Company  ;w  and 
had  been  employed  by  them  as 
such :  and  that  Defendant  libelled 
him  in  his  employment : 

Held, 
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Held,  that  it  was  not  necessary 
to  allege,  with  extreme  precision, 
the  description  of  the  company, 
or  to  prove  the  Plaintiff's  ap- 
pointment, the  libel  being  al- 
leged of  the  Plaintiff  in  his  em- 
ployment. 

2.  The  libel  charged  Plaintiff 
with  being  the  most  artful  scoun- 
drel that  ever  existed,  and  with 
being  insolvent;  but  the  writer 
added,  that  he  had  never  dis- 
closed the  matter,  nor  ever  would, 
except  to  the  person  whom  he 
addressed  and  his  friend.  This 
latter  assertion  was  omitted  in  the 
declaration : 

Held,  that  the  omission  was 
not  material.  Rutherford  v. 
Evans*  Page  451 

4«  1.  Defendant  being  a  competitor 
with  Plaintiffs  for  a  contract  with 
the  navy  board  for  African  timber, 
the  Plaintiffs  obtained  the  con- 
tract ;  the  Defendant  then  agreed 
to  supply  the  Plaintiffs  with  a 
portion  of  the  timber,  and  made 
no  objection  to  taking  their  bills 
in  payment;  this  agreement,  how- 
ever, having  been  rescinded  on  a 
disagreement  as  to  the  terms,  the 
Defendant  wrote  to  a  merchant  at 
Sierra  Leone,  who  was  to  supply 
the  timber  in  question,  and  of 
whom  the  Defendant  was  a  cre- 
ditor and  the  sole  correspondent 
in  London,  a  letter,  reflecting 
deeply  on  Plaintiffs*  mercantile 
character,  and  putting  the  mer- 
chant on  his  guard  against  them, 
for  which,  as  a  libel,  the  Plaintiffs 
brought  an  action.  The  jury 
having  found  for  the  Defendant, 
the  Court  granted  a  new  trial. 

S.  The  transmission  of  the  let- 


ter by  Defendant  to  his  corre- 
spondent held  a  sufficient  publi- 
cation by  Defendant.  Ward  and 
Another  v.  Smith.  Page  749 

LIMITATION  OF  ACTION. 

By  the  Brighton  improvement 
act,  actions  for  any  injury  done 
by  the  commissioners  under  the 
act,  are  to  be  brought  within  six 
months  after  the  thing  done. 

The  Defendants,  proceeding 
under  that  act  to  dig  a  sewer, 
cracked  the  walls  of  the  Plaintiffs 
house : 

Held,  that  the  Plaintiff's  right 
of  action  was  limited  to  six  months 
after  the  day  on  which  the  crack 
was  occasioned,  and  did  not  con- 
tinue for  as  long  a  time  as  the 
crack  continued.  Lloyd  v.  Wig- 
ney  and  Others*  489 

LIMITATIONS,  STATUTE  OF. 

1.  Plaintiff  sued  in  Hilary  term, 
1829,  on  a  debt  which  accrued 
more  than  six  years  before :  Held, 
that  the  9  G.  4.  c.  1 4.,  which  came 
into  operation  on  the  1st  January 
1829,  precluded  him  from  re- 
covering on  an  oral  promise  to 
pay  the  debt,  made  by  defendant 
in  February  1828.  Toxvler  v. 
Chatterton.  258 

2.  "  Plaintiff's  claim,  with  that  of 
others,  shall  receive  that  atten- 
tion that,  as  an  honourable  man, 
I  consider  them  to  deserve,  and 
it  is  my  intention  to  pay  them ; 
but  I  must  be  allowed  time  to 
arrange  my  affairs,  and  if  I  am 
proceeded  against,  any  exertion 
of  mine  will  be  rendered  abor- 
tive :" 

SIS  Held' 


820         MAGISTRATES. 
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Held,  not  an  unqualified  ac- 
knowledgment from  which  the 
court  could  imply  a  sufficient 
promise  to  pay  to  take  a  ease 
out  of  the  statute  of  limitations. 
Fearn  v.  Lewis.  Page  349 

LIQUIDATED  DAMAGE8. 
See  Cognovit,  1. 

Liquidated  damages  cannot  be  re- 
served on  an  agreement  containing 
various  stipulations,  of  various 
degrees  of  importance,  unless  the 
agreement  specify  the  particular 
stipulation  or  stipulations  to  which 
the  liquidated  damages  are  to  be 
confined*    Kemble  v.  Farren. 

14-1 


MAGISTRATES. 

Defendant,  as  a  magistrate*  com- 
mitted to  prison  as  a  felon,  the 
plaintiff,  against  whom  a  charge 
had  been  made  of  maliciously 
cutting  down  a  tree  on  premises 
in  his  occupation,  the  property 
of  A.  B.:  Held,  that  defendant 
was  not  liable  to  an  action.  Mills 
v.Collett,  Clerk.  85 

MEMORANDA. 
Pages  200.  848.  481.  802. 

MODUS. 
See  Evidence,  3. 

MORTGAGE. 
See  Costs,  3.    Landlord  &  Te- 
nant, 5. 


NEW  TRIAL, 

The  Court  will  not  grant  a  new  trial 
on  the  ground  that  evidence  has 
been  admitted  which  ought  to 
have  been  rejected,  if,  exclude 
of  such  evidence,  there  be  enough 
to  warrant  the  finding  of  the  jury. 
Doe.  d.  Lord  Teynhamv.  Tyler- 
Page  561 

2.  The  plaintiff  having  been  noniuit- 
ed  in  consequence  of  the  acciden- 
tal absence  of  a  witness  whom  he 
had  subpamaed,  the  Courtsetafide 
the  nonsuit,  and  granted  a  new 
trial,  on  payment  of  costs; 
although  it  was  objected,  that,  the 
nonsuit  not  having  been  oc- 
casioned by  any  misconduct  on 
the  part  of  the  Defendant,  he 
was  entitled  to  retain  his  H*' 
ment.    ShiUito  v.  Theed.     753 

NOTICE  TO  QUIT. 
See  Ejectment,  2. 


OUTSTANDING  TEftM. 
See  Ejectment,  1. 


PLEADING. 

See  Annuity  I.  Libel,  3,  Prac- 
tice, 20.   Cahhieh,  1. 

1.  Where  a  verdict  was  taken  by 
consent  on  two  counts,  the  Court, 
on  the  application  of  the  Plaint* 
amended  the  postea,  by  &*#** 
the  verdkt  an  one,  (to which  the 

evidence  applied,)  althdujb  » 

Judge 
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Judge  who  presided  at  the  trial 
declined  to  interfere.  Henly  r. 
the  Mayor  and  Corporation  of 
Lyme  Regit.  Page  100 

2.  Avowry  for  rent  due  from  Plain- 
tiff as  tenant  of  premises  to 
avowant,  under  a  demise  before 
then  made,  at  the  yearly  rent  of 
1701.: 

-  Held,  not  supported  by  proof  of 
a  conveyance  to  avowant,  to  which 
three  trustees,  the  lessors,  were 
parties,  but  which  was  executed 
by  only  two  of  them.  Philpott  v. 
Dobbinson.  104 

S.  It  is  a  fatal  variance  to  describe 
a  bond,  conditioned  for  payment 
by  A.9  B.}  and  C,  as  a  bond 
conditioned  for  payment  by  A., 
JB.,  and  D.f  although  the  bond  be 
several  as  well  as  joint,  and  the 
action  be  brought  against  A. 
severally.  Adams  and  Others  v. 
Bateson.  1 10. 

4.  The  Court  will  not  allow  a  party 
to  plead  in  assumpsit  matter  which 
may  be  given  in  evidence  under 
the  general  issue,  unless  the  plea 
be  simple,  and  not  likely  to  per- 
plex the  Plaintiff.  Hammond  v. 
league.  197. 

5*  An  assistant  overseer,  appointed 
under  the  59G.S.  c.  12.,  and 
having,  by  virtue  of  his  office,  the 
poor  rate  in  his  custody,  is  liable 
to  a  penalty  for  refusing  to  pro- 
duce it  to  an  inhabitant  when 
lawfully  demanded,  according  to 
the  17  G.  2.  c.  3. 

2.  The  declaration  alleged  that 
Defendant  was  assistant  overseer; 
that  a  rate  for  the  relief  of  the 
poor  was  made  and  duly  allowed  : 
and  although  Defendant,  as  such 


assistant  overseer,  had  the  rate 
in  his  possession,  and  although 
Plaintiff,  at  a  reasonable  time,  de- 
manded an  inspection  of  it,  and 
tendered  Is.,  yet  Defendant  re- 
fused to  produce  it,  whereby  he 
forfeited  20/. : 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  count  wassufficient ; 
for  if  the  Defendant  had  the  rate 
inhiscustodyo*  assistant  overseer, 
it  might  be  presumed  that  it  was 
his  duty  to  produce  it  when  law- 
fully demanded.  Edwards  v. 
Bennett.  230 

6.  Libel.  Defendant  published  that 
Plaintiff,  a  proctor,  had  been  sus- 
pended three  times,  per  quod  his 
neighbours  were  led  to  think  he 
had  been  guilty  of  extortion. 
Plea,  that  he  had  been  suspended 
once  for  extortion:  Held  ill. 
Ciarkson  v.  Latvson.  266 

7.  Declaration,  that  Plaintiff,  at  the 
request  of  Defendant,  and  upon 
Defendant's  undertaking  to  in- 
demnify, defended  an  action  for 
the  recovery  of  money  in  which 
Defendant  claimed  an  interest; 
that  judgment  was  given  against 
Plaintiff  for  42/. ;  and  that  he  was 
imprisoned,  and  paid  the  money 
under  a  ca.  $a. : 

Held,  that  he  might  recover 
against  defendant  this  sum  under 
this  count,  upon  proof  of  the 
judgment,  without  proof  of  the 
capias:  or  even  on  a  count  for 
money  paid  to  Defendant's  use ; 
the  Defendant  having  taken  out 
a  summons  to  be  permitted  to 
pay  such  sum  in  discharge  of 
Plaintiff's  demand.  Held,  also, 
that  the  above  special  count  did 
314  not 


Stt 


FOOTS  A> 


no*  disclose  a  contract  void<>n 
account  of  maintenance.  JPi/- 
lumson  v.  Henley*        Page  299 

&  Defendant  took  Plaintiff  by  mis- 
take, •  under  a  bail  recognizance, 
•entered  toto  by*  a  person  of  tbe 
same  name,  and  upon  discover- 
ing the  mistake,  discharged  hkn 
•after  some  little  delay ;  'Defend- 
ant* fearing  the*  pleaded*  the  Ye- 
eogbizance  in  bar  to  an  action  of 
.trespass  brought  fay  die  Plaintiff 
•for  the  imprisonment,  tbe  Court 
"refused  to  strike  out  the  plea, 
AT  Grandk*JB*noue  and  Another 
•    429 

9.  Defendant  toldt/.'  P.  that  certain 
oranges' of  J*  JVswxftild  not  have 
sold  so  ill  if  Plaintiff  had  not,  be- 
fore the  sale,  propagated  a  report 
that  f Ar>*  tuer*  three  or 'four 
'cargoes  off  oranges  then  coining 
to  market;  whereupon  ^VP. 
discontinued  employingthe  Plain* 
tiff  as  he  had  before  been  wont : 
Plaintiff  thereupon  sued  De- 
fendant for  mj  taring  irim;by  stating 
that  Plaintiff  had  caused  the  loss 
wJ.  P.'s  oranges,  by  propagating 

•  a  neport  that  he  (Pfatntif )  had 
-three  or  four  cargoes  of  oranges 
coming  to  market : ' ' 

Held  a  fatal  variance.     •  > 
Wood  r.Adtwn     >    ■    .-        481 

10*  Trespass  for  breaking  a  dose 
caHed  Lord**  Ley*.  Plea,  right 
on  Brocketidge  Common,  and  that 
Lord's  Leys  was  pert  of  the  com- 
mon. [Replication,  no  right  on 
Lord's  Leys* 

At  the  trial,  Plaintiff  admitted 
that  Defendant  had  a  right  on  all 

.  Brockeridge  Common,  except  the 

.  portion  aalled  Lords  Leys,,  and 
Defendant  admitted,  he  had  no 


evidence  wf  any  eieeoiae  off  the 
right  on  Lords  Leys  .-  *    •     - 

Held*  that  upon  these  pleadings 
and  admissions,  Plaintiff  was  en- 
titled to  judgtaeufc  Maxwell*. 
Martin.  Page  522 

11.  Declaration,  that  Defendant  had 
KbeJledTlaintiffjaproctor,  by  pub- 
lishing that  he  had  been  Suspended 
three  times.         ' 

Plea,  as  to  one  of  the  said  sus- 
pensions, that' plaintiff  had  been 
once  suspended  by  Sir  J.  N. 

Held,  that  tfce  libellous  matter 
was  thus  divisible,  and  the  plea 
an  answer  as  to  part,  tiarison  v. 
Laiosoh.  587 

12.  Averment1,  that  Defendant  ac- 
cepted a  bill,  sufficient  on  special 
denitfrrer,  although  the  statute 
1  &  2  Geo.  4.  requires  an  accept- 
ance in  writing.  Chalii  and 
Another  v.  Belskaw.  $29 

IS.  A  general  plea  of  bankruptcy 
under  the  statute,  ought  to  pur- 
sue tbe  terras  of -the  Statute,  and 
conclude  to  the  country.  Sjicen 
v.  Garrett.  68$ 


POSTEA. 

1.  Plaintiffs,  as  owners  of  mes- 
suages in  a  ebapehry,  alleged  a 
right  to.  appoint  >a  ourale  to-vutue 
.  of,  their  being.. charged  annually 
•  for  the  repair-  of  the  chapeL  •  • 
The-  proof  being,    that  'the 
chapel  was  repaired  oat  of  tbe 
poor-rate.  Held,  that  the  aHsgs- 
tion,  was  no|  sustained,  i 
g.  Where  the  point  is  reserved  st 
the* trial,  a  •nonsuit  may  be  entered 
..  qn  issues  found. for  the  Plaintiff, 
inotwjihslfujging  £har.*>  be  iw& 
-,  on  tbe  sarna  rftcor*  foandAr,*!* 
Defendant 
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Defendant*   Shepherd  and  Other* 
v.  Bishop  of  Chester  and  Others.  ' 
Page  435 

POWER. 

Where  A.  B.t  seised 'in  fee  of  one 
moiety  of  certain  premises  in  the 
county  of  &,  and  tenant  for  life, 
with  power  of  appointment  by 
deed  or  will,  of  the  other  moiety, 
devised  as  follows :  — 

"  I  will  give  and  devise  all  my 
freehold  estates  in  L.  and  county 
of  5.,  or  elsewhere,  to  my  nephew 
J.  R.  for  life,  on  condition  that, 
out  of  the  rents  thereof,  he  do 
from  time  to  time  keep  such 
estates  in  repair ; "—  Held,  that 
this  did  not  operate  as  an  exe- 
cution of  the  power,  but  passed 
that  moiety  only  of  which  testator 
was  seised  in  fee.  Denn  dem. 
Novell  v.  Roake.  475 

PRACTICE. 

See  Pleading,  1.  8.    Execution. 
Bail,  5.    Venue. 

1.  Where  a  rule  for  judgment,  as  in 
case  of  a  nonsuit,  is  discharged 
upon  a  peremptory  undertaking, 
costs  incurred  at  the  sittings,  in 
consequence  of  notice  of  trial,  axe 
not  allowed,  unless  mentioned  in 
the  rule.  Partington  v.  Wyatt>Yi\ 

2.  Service  of  a  writ  directed  to  the 
chamberlain  of  Chestervs  irregular 
without  his  mandate  to  the  sheriff. 
Earl  of  Shrewsbury  v.  Haycrqft. 

194 

3.  Members  of  a  corporation  may 
be  bail  in  error  for  the  corpor- 
tion*  Henley  v.  Mayor  and  Bur- 
gesses of  Lyme  Regis.  J  95 


4.  Where  an  affidavit  is  sworn  by 
two  deponents,  the  names  of  both 
must  be  specified  in  the  jurat* 
Houlden  v.  Fasson.       Page  236 

5.  A  new  rule  to  plead  must  be 
given  after  amendment  of  the 
declaration,  although  the  amend- 
ment be  on  payment  of  costs. 
Addis  v.  Thomas.  236 

6.  Where  the  Defendant  died  before 
the  application,  the  Court  refused 
to  amend  a  Ji.  fa.  by  inserting 
the  testatum  clause*  Phillips  v» 
Tanner.  287 

7*  Affidavit  "  that  Defendant  was 
indebted  to  Plaintiff  on  a  bill 
drawn  by  M.  D.  upon  and  ac- 
cepted by  Defendant  and  indorsed 
by  M.  D.  to  Plaintiff"  (without 
saying  that  the  bill  was  drawn 
payable  to  order) :  Held  suffi- 
cient to  hold  Defendant  to  bail. 
Hughes  v.  Brett.  2S9 

8.  Where  added  bail  are,  upon  a 
discovery  made  subsequently  to 
their  allowance,  rejected  by  the 
Court,  the  bail  below  (their  names 
remaining  on  the  recognizance) 
are,  before  the  rejection  of  the 
bail  above,  competent  to  render 
the  Defendant.  Rex  v.  The 
Sheriff  of  Middlesex  (in  the  cause 
of  Logan  ▼.  Loud)*  251 

9.  The  process  in  quote  impedii  is 
by  summons,  attachment,  and 
great  distress;  therefore,  where 
Plaintiff  proceeded  by  summons, 
to  which  nihil  was  returned ;  then 
by  attachment,  which  recited  that 
the  Defendant  had  been  sum- 
moned; and  then  by  distringas, 
under  which  the  sheriff  was 
ordered  to  levy  48/. ;  the  proceed- 
ings were  held  to  be  irregular* 
Sir  J.  Tyrell,  Bart.  v.  J.  T.  Jen- 

ner, 
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ner,  sued  with  the  late  Archbishop 
of  Canterbury.  Page  28S 

10.  The  Plaintiff,  in  an  action 
against  the  acceptor  of  a  bill  of 
exchange,  being  called  on  by  rale 
to  deliver  up  the  bill  on  payment 

•  of  debt  and  costs,  was,  by  delivery 
of  the  instrument,  holden  to  have 
complied  with  the  rule,  although 
he  had  rendered  it  a  nullity  by 
considerable  erasures.  Tomlins 
v.  Lawrence.  S76 

11.  Writ  returnable  the  3d  of  No- 
vember  instead  of  "  the  morrow 
of  All  Souls"  quashed  for  irregu- 
larity.    Houlden  v.  Fasson.    424 

12.  Return  "  next  after  fifteen  days 
of  St .  Hilary,"  irregular.  Adcock 
v.  Felton.  441 

IS.  The  lessor  of  the  Plaintiff  having 
brought  three  ejectments  in  the 
Court  of  K.  B.  for  the  same  pro- 
perty, that  Court  staid  the  pro- 
ceedings in  two,  and  compelled 
the  Plaintiff  to  confine  himself  to 
one  upon  certain  terms  which 
rendered  it  probable  that  in  the 
event  be  would  have  to  pay  the 
costs ;  whereupon  he  brought  an 
ejectment  for  the  same  property 
in  this  Court.  Proceedings  therein 
were  *tatd.  Doe  dent.  Carthew 
and  Others  v.  Brenton.  469 

14.  The  Defendant  sent  the  Plain- 
tiff a  copy  of  a  bill  of  exceptions, 
in  order  to  his  concurring  in  the 
statement  of  facts,  and,  at  the 
same  time,  sued  out  a  writ  of 
error:  Held,  that  the  Plaintiff 
had  no  right  to  retain  the  bill  of 
exceptions,in  order  to  frustrate  it, 
on  the  ground  that  the  Defendant 
had  waived  it  by  suing  out  a  writ 
of  error.      Wittans  v.  Taylor. 

512 


15*  The  decision  of  a  judge  of  assize, 
in  remanding  a  prisoner  under 
the  Lords'  act  is  final  up  to  that 
time.  Briggs  v.  Sharp.  Page  517 

16.  Plaintiff  had  sued  Defendant 
for  negligence,  per  quod  Plaintif 
became  liable  to  pay  certain  sums, 
and  lost  the  custom  of  A.,  B., 
and  C. 

The  cause  was  referred  under 
an  order  of  N.  P.,  by  which 
Plaintiff  was  precluded  from 
bringing  any  new  action.  The 
arbitrator  made  an  award  in  favoui 
of  Plaintiff,  who  nevertheless  sued 
Defendant  Qgain,  the  new  declar- 
ation differing  from  the  old  one, 
in  stating  that  Plaintiff  had  paid 
the  money  he  before  alleged  him- 
self liable  to  pay,  and  had  lost  the 
custom  of  Z).,  E.f  and  F. : 

Held  that  the  Court  could  not 
stay  proceedings  on  *  auwwary 
application.    Dicas  v.  Jay.    519 

17*  Demand  of  particulars  of  a 
notice  of  set  off  delivered  after  a 
plea  which  was  a  nullity :  Held, 
no  waiver  of  the  Plaintiff's  right 

•  to  sign  judgment.  Ford  v.  Ber- 
nard. 534 

18.  The  sheriff  without  previously 
requiring  an  indemnity,  seised, 
under  an  execution  issued  by  A* 
against  £.,  goods  which  were  in 
the  possession  of  Plaintiff  under 
a  bill  of  sale  from  L.,  notwith- 
standing notice  of  the  bill  of  sale. 
He  then  applied  to  A.  and  Plain- 
tiff severally  for  an  indemnity 
before  proceeding  further,  hut 
both  refused,  and  the  Plaintiff 
sued  him  in  trespass  for  the 
seizure. 

The  Court  staid  the  proceed- 
ings till  an  indemnity  should  hsve 

been 
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SHERIFF. 


8*5 


been  given.  Beavan  v.  Dawson, 
Sheriff  of  Bedford.        Page  566 

19.  A  cause  in  which  there  was  no 
notice  of  set  off  having  been  re- 
ferred by  order  ofnisiprius,  the 
judge,  during  the  assizes,  made  a 
second  order  to  enable  the  De- 
fendant to  give  a  particular  of 
set  off: 

Held,  that  1  G.  4.  c.55.  did 
not  authorise  this  second  order. 
Askworth  and  Others  v.  Heath* 
cote.  596 

20.  Ajplea  of  privilege,  after  special 
imparlance,  is  ill  on  demurrer; 
but  the  Plaintiff  cannot  treat  it  as 
a  nullity,  and  sign  judgment. 
Godefroy  v.  Jay.  616 

21.  The  sheriff  may,  even  after  he 
is  in  contempt  for  not  bringing  in 
the  body,  put  in  bail  to  surrender 
the  Defendant  without  the  con- 
sent of  the  Defendant,  and  not- 
withstanding the  original  bail- 
piece  is  still  on  the  file.  Hamilton 
v.  Jones  and  Others.  628 

22.  When  money  is  paid  into  the 
hands  of  the  sheriff  in  lieu  of  bail, 
the  Defendant  has,   under  ?  & 
8  G.4.  c.7L,  till  the  day  foe  per- 
fecting  special    bail   for  giving 

notice  of  his  intention  that  the 
money  shall  remain  in  court  to 
abide  the  event  of  the  suit.  Rovoe 

634 


28.  Surety  recognisance  in  eject- 
meat  pursuant  to  1G.4.  c.  87. 
how  entitled.  lUe  d.Durant  v. 
Moore.  656 

PRIVILEGE. 

The  clerk  of  the  treasury  of  the 
Court  of  Common  Pleas  is  bound 
to  a  personal  attendance  on  his 


duties,  and  therefore  is  not  com- 
pellable to  serve  the  office  of 
overseer.     Ex  parte  Jefferies. 
Page  195 

PROCEDENDO. 

Where  a  cause  was  removed  from 
an  inferior  court  after  interlocu- 
tory judgment,  and  before  en- 
quiry, the  Court  refused  to 
award  a  procedendo.  Godky  v. 
Marsden.  433 


QUARE  IMPEDIT. 
See  Practice,  9. 


RECOVERY. 

Recovery  allowed  to  pass,  although 
the  warrant  of  several  vouchees 
was  on  separate  pieces  of  parch- 
ment. Sawbridge,  Demandant ; 
JeyeSy  Tenant;  Parsons  and 
Others,  Vouchers.  426 

REGULJE  GENERALES. 
Pages  347, 348. 622.  802. 

RELEASE. 
See  Covenant,  1. 

REPLEVIN. 
See  Devise,  1. 


SHERIFF. 
See  Practice,  18*  Execution. 
SHIPBROKER 
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TRESPASS. 


VENDOR  AND  PURCHASER. 


SHIPBROK^R. 
See  Bavkbupt,  12. 

SIMONY. 
The  sale  of  a  next  presentation, 
the  incumbent  being  in  extremist 
within  the  knowledge  of  both 
contracting  parties,  but  without 
the  privity  or  with  a  view  to  the 
nomination  of  the  particular 
clerk,  is  not  void  on  the  ground 
of  simony.  Fox  v.  The  Bishop  of 
Chester.  Page  1 

STOCK-JOBBING. 
See  Bill  of  Exchange,  1. 

SUNDAY. 

See  Assumpsit,  2. 

SUPERSEDEAS. 
See  Bankrupt,  IS. 


TRESPASS. 

See  Pleading,  10. 

Plaintiff,  a  prisoner,  assigned  all  his 
effects,  under  the  insolvent  deb- 
tors' act,  June  17* ;  his  wife  con- 
tinued to  reside  in  his  house, 
retaining  some  of  the  furniture. 
On  the  9th  Julyy  the  wife  having 
been  absent  for  two  days,  and  no 
one  being  in  the  house.  Defend- 
ant committed  a  trespass  in  an 
attempt  to  distrain  for  rent: 
Held,  that  the  wife  had  not  a 
sufficient  possession  to  enable 
the  Plaintiff  to  sue  in  trespass. 
Topham  v.  Dent*  515 


TROVER. 
See  Attorney,  1, 

TRUSTEES. 
See  TufitfPi*E. 

TURNPIKE. 

In  *n  action  against  .the  clerk  of 
the  trustees  of  a  turnpike  road, 
uoder,  a  statute  which  permits 
the  trustee*  to  sue  and  be  sued 
in  the  name,  of  their  clerk,  exe- 
cution cannot  issue  against  the 
clerk  personally.  WorwmeU  v. 
Hailstone.  668 


USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  2. 

VARIANCE. 

See  Pleading,  2,  S.  9.  Bottomet. 
Libel  3.    Postea. 

VENDOR  AND  PURCHASER. 

By  a  deed  of  1812,  mortgagor  as- 
signed to  mortgagee  a  policy  of 
insurance;  in  a  deed  of  1813, 
between  the  same  parties,  upon 
a  further  advance,  there  was  a 
power  to  sell  the  policy  if  the 
mortgage  money  were  not  paid  on 
a  given  day ;  but  upon  a  further 
advance  in  1822,  with  conversion 
of  unpaid  interest  into  principal 
by  a  third  deed,  the  power  was 
omitted : 

The  mortgagee  having  afterwards 

advertised   the    policy  for  sale 

under  apotoer,  and  the  mortgagor 

having  refused  to  concur  in  the 

conveyance* 
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conveyance.  Held,  that  a  pur- 
chaser was  entitled  •  to  recover 
back  the  deposit  money  paid,  on 
the  sale.  Curling  v.  Shuttle- 
worth.         „  t  Page  121 

.  VENUE 
The  Court  will  not,  in  a  transitory 
action,  change  the  venue  on  ac- 
count of  the  expense  of  trying 
the  cause'  in  die  county  where 
the  venue  is' laid,  unless  the  ex- 
pence  of  trying  it  there  greatly 
preponderates.'  '  Atcock  v.  Cook. 
'    '    l  733 


WATEBCOUHSE. 
See  Action  on  the  Case,  1. 

WILL. 

A  will  of  lands  subscribed  by  three 
witnesses  in  the  presence  and  at 
the  request  of  the  testator  is  suf- 
ficiently attested  within  the  sta- 
tute of  Frauds,  although  none  of 
the  witnesses  saw  the  testator's 
signature,  and  only  one  of  them 
knew  what  the  paper  was.  White 
v.  Trustees  of  the  British  Mu- 
seum. Page  810 
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